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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CONSTITUTION HILL 
 
 

CASE NOs.: CCT 143 /15 and 171/15 
 

 
In the matters between: 
 
THE ECONOMIC FREEDOM FIGHTERS Applicant 
 
and 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 
PRESIDENT JACOB GEDLEYIHLEKISA ZUMA Second Respondent  
THE PUBLIC PROTECTOR  Third Respondent 
CORRUPTION WATCH (RF) NPC  Amicus Curiae 
 
and 
 
DEMOCRATIC ALLIANCE  Applicant 
 
 
and  
 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 
JACOB GEDLEYIHLEKISA ZUMA, THE PRESIDENTOF  
THE REPUBLIC OF SOUTH AFRICA Second Respondent 
THE MINISTER OF POLICE Third Respondent 
THE PUBLIC PROTECTOR Fourth Respondent 
CORRUPTION WATCH (RF) NPC Amicus Curiae 
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A. INTRODUCTION 

 

1. These written submissions are filed by the second respondent (“the 

President”) in response to the written submissions filed by the amicus curiae 

(“Corruption Watch”) on 4 December 2015 in respect of both the Economic 

Freedom Fighter’s (“EFF’s”) application for direct access (CCT 143/15) and 

the application by the Democratic Alliance (“DA”) (CCT 171/15) for conditional 

access if the EFF application is granted. 

 

2. Corruption Watch’s written submissions deal with two issues:  (i) the status 

and scope of the Public Protector’s remedial powers; and (ii) how organs of 

state and public officials are required to respond to remedial action directed 

by the Public Protector.1  There is considerable overlap between the 

Corruption Watch, EFF and DA submissions, and the issues raised by 

Corruption Watch have already been dealt with to some extent in the written 

submissions filed by the President and other respondents in the EFF and DA 

applications.  The President stands by those submissions and does not 

repeat them here.   

 

                                              

1
 Corruption Watch Written Submissions para 1. 
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3. In what follows we deal with the status and scope of the Public Protector’s 

(“PP’s”) powers and demonstrate that Corruption Watch’s understanding of 

the nature of these powers is largely on all fours with that of the President, 

namely that the Public Protector has the power to make remedial orders 

binding on organs of state and state officials whenever it is appropriate to do 

so,2 but that “whether a particular directive is a binding order or a non-binding 

recommendation depends on its proper interpretation”.3  In short, not every 

fiat of the Public Protector is per se binding. 

 

4. So too, the President contends, the interpretation of any specific remedial 

action taken by the PP requires an analysis of the language and context of 

the Report in question.   

 

5. Thereafter we deal with the second leg of Corruption Watch’s submissions in 

which Corruption Watch seeks to argue that in respect of the remedial action 

of the PP in the Secure in Comfort Report (“PP Report”) (i) the nature of the 

remedial action required the President to take certain action; and (ii) the 

President failed to comply with the remedial directives and has instead 

                                              

2
 Corruption Watch Written Submissions para 6. 

3
 Corruption Watch Written Submissions para 7.4. 
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“purported to initiate parallel investigations”.4  We show that Corruption Watch 

has failed properly to interpret the remedial action taken by the PP in the PP 

Report, and is in any event incorrect in its analysis that the President has 

failed to comply therewith.  

 

B. THE STATUS AND SCOPE OF THE PUBLIC PROTECTOR’S POWERS 

 

6. Corruption Watch’s submissions under this heading are aimed at persuading 

this Court that the PP’s power to “take appropriate remedial action” under 

section 182(1)(c) of the Constitution is more than a “mere power to 

recommend to others that they take remedial action”.5 

 

7. The President accepts that the PP’s powers extend beyond making 

recommendations, and the SABC judgment confirms this to be so.6  The 

President also accepts that he (like all other organs of state) is obliged to 

“assist and protect” the PP to ensure her “independence, impartiality, dignity 

and effectiveness”.7 However, as Corruption Watch acknowledges (with 

                                              

4
 Corruption Watch Written Submissions para 36. 

5
 Corruption Watch Written Submissions para 13. 

6
 SABC v DA [2015] ZASCA 156 (8 October 2015). 

7
 Section 181(3) of the Constitution. 
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respect, correctly), neither the Constitution nor the Public Protector Act8 

confers judicial powers on the PP,9 and her remedial action cannot be viewed 

as akin to a judgment or order of court.10 

 

8. This also does not mean that in every investigation which she conducts the 

PP is obliged to issue a final binding order (nor, with respect, can she in all 

cases).  The PP is granted a wide discretion to “take appropriate remedial 

action”,11 and there is no legislative limitation placed on the content thereof. 

As Corruption Watch points out, she may make a remedial order “when it is 

‘appropriate’ to do so, that is when the order is a fitting remedy for the state 

misconduct at which it is aimed”.12  We add: “and when it is appropriate also 

to order such conduct, as opposed to recommend or request or simply find.” 

 

9. The PP’s discretion to take “appropriate remedial action” is a discretion “in the 

strict sense” since it contemplates that the PP may choose from a range of 

                                              

8
 Act 23 of 1994. 

9
 Corruption Watch Written Submissions para 13. 

10
  This was communicated by the President to the PP in his letter dated 11 September   

2014 – see annexure “E” to the Answering Affidavit at Vol 13, page 1265, paragraph 5 thereof 

11
 Section 181(3) of the Constitution. 

12
 Corruption Watch Written Submissions para 7.3. 
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options.13  It involves weighing up a range of factors and involves the 

determination of complex issues.  It is a prime instance of “polycentric 

decision-making”14 by an experienced, high-powered and well qualified 

decision-maker. 

 

10. This Court has acknowledged the “crucial role” that discretion plays in our 

legal system by permitting abstract and general principles to be applied to 

specific and particular circumstances in a fair manner.15  In the case of the 

PP, the wide discretion to take remedial action encompasses a broad range 

of possibilities, and may include: 

 

10.1. a finding that no redress is necessary; 

10.2. a determination that steps should be taken in order to achieve 

specified objectives without directing what those steps should be;  

                                              

13
 Giddey NO v JC Barnard and Partners 2007 (5) SA 525 (CC) at para 21.  See most 

recently Trencon Construction (Pty) Limited v Industrial Development Corporation of South Africa 

Limited and Another (CCT198/14) [2015] ZACC 22 at paras 82 to 92.  

14
 Logbro Properties CC v Bedderson 2003 1 All SA 424 (SCA); 2003 (2) SA 460 (SCA) par 

20. 

15
 Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v 

Minister of Home Affairs 2000 3 SA 936 (CC) at para 53. 
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10.3. a “non-binding recommendation” that certain action be taken;16 

10.4. a referral of the determination of the appropriate remedial action to 

another person or body; or  

10.5. the PP herself directing the specific remedial action to be taken. 

 

11. The nature (and effect) of the remedial action which the PP takes will depend 

on a number of factors including, importantly, whether she holds the relevant 

and necessary expertise to take determinative remedial action, or whether, 

having ascertained the facts and made the findings in her report, the remedial 

action would more appropriately be referred to another body for final 

determination. And where the PP’s action is intended to include a 

determination of culpability that could itself adversely affect the rights of any 

person, in a manner that has a direct and external legal effect, then that 

would (have to) be indicated clearly and expressly by the context and wording 

of the remedial action – and would in turn trigger a duty to allow the would-be 

culprit a fair opportunity to respond.17 

 

                                              

16
 Corruption Watch Written Submissions at para 7.4. 

17
 Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v Hidro-Tech Systems (Pty) Ltd and 

Another 2011 (1) SA 327 (CC) at para 37 
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C. THE NATURE OF THE REMEDIAL ACTION IN THE PP’S REPORT 

 

12. A proper interpretation of the remedial action in the PP Report demonstrates 

precisely how broad the PP’s discretion is under section 181 of the 

Constitution, and why an approach to this Court sitting as first and final 

instance to interpret the PP Report and issue a mandamus that certain steps 

be taken in compliance therewith is inappropriate.  It will be recalled that the 

remedial action in question stated: 

 

“The President must:- 

11.1.1 Take steps, with the assistance of the National Treasury 

and the SAPS, to determine the reasonable cost of the measures 

implemented by the DPW at his private residence that do not 

relate to security, and which include Visitors’ Centre, the 

amphitheatre, the cattle kraal and chicken run, the swimming 

pool. 

11.1.2 Pay a reasonable percentage of the cost of the 

measures as determined with the assistance of National 

Treasury, also considering the DPW apportionment document. 
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11.1.3 Reprimand the Ministers involved for the appalling 

manner in which the Nkandla Project was handled and state 

funds were abused. 

11.1.4 Report to the National Assembly on his comments and 

actions on this report within 14 days.18” 

 

13. The principles of interpretation have been clarified by the Supreme Court of 

Appeal19 and confirmed by this Court,20 and require that the starting point 

should be the literal meaning of the words but that the meaning must be 

determined in the light of the context, the purpose of the exercise and the 

knowledge of the parties.21  The process is objective not subjective and a 

sensible meaning must be preferred.  Parties (and judges) “must be alert to, 

and guard against, the temptation to substitute what they regard as 

reasonable, sensible or businesslike for the words actually used.  To do so in 

regard to a statute or statutory instrument is to cross the divide between 

                                              

18
 Paragraph 10.2 of the PP Report. 

19
 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 SCA.   

20
 Mansingh v General Council of the Bar and Others 2014 (2) SA 26 (CC). 

21
 Endumeni at para 18. 



Page  

 

 

11 

interpretation and legislation.  In a contractual context, it is to make a contract 

for the parties other than the one they in fact made.”22 

 

14. With respect, it is precisely this trap identified by Wallis JA in Endumeni which 

Corruption Watch has fallen into, together with the DA and the EFF.  These 

parties wanted the PP Report to find the President “guilty” of some 

wrongdoing.  In fact it did not – nothing in the PP Report implicates the 

President in any of the misconduct identified in the Report.  They also wanted 

the PP to direct the President to “pay back the money”.23  In fact, on a proper 

interpretation of the remedial action, there is no such direction.   

 

15. The PP Report requires the President “take steps with the assistance of the 

National Treasury and the SAPS” to determine the reasonable cost of items 

that do not relate to security.  In other words, the PP has referred the 

determination of the appropriate remedial action to another person or body 

(i.e. the President with the National Treasury and the SAPS).  The PP has 

                                              

22
 Endumeni at para 18. 

23
 See in this regard the demand by Julius Malema of the EFF in Parliament that the 

President “pay back the money”:  https://www.enca.com/south-africa/zuma-dodges-nkandla-

question 

https://www.enca.com/south-africa/zuma-dodges-nkandla-question
https://www.enca.com/south-africa/zuma-dodges-nkandla-question
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also not specified how the determination is to occur, but leaves it open to the 

President to take “appropriate steps”. 

 

16. It is telling in this regard that Corruption Watch seeks to draw a comparison 

between the powers of the PP (to “take appropriate remedial action”) with 

those of the Human Rights Commission in section 184(2)(b) which “merely 

allows the HRC to ‘take steps to secure appropriate redress’”.24  It is exactly 

this latter, non-prescriptive, softer power of “taking steps” which the PP 

determined was the appropriate remedial action in respect of the President.  

She did not herself make a finding or directory order against the President.  It 

must also be recognised that her Report in itself constituted remedial action – 

its publication and placing her findings before the public and the National 

Assembly served a very real purpose in itself.  The Report promotes and 

supports democracy per se.  

 

17. The second paragraph of the remedial action (for repayment of a reasonable 

portion of the reasonable costs) is dependent on the first paragraph and 

again contemplates a referral of the matter to another body for a final decision 

on what those costs would be. 

                                              

24
  Corruption Watch Written Submissions, para 16 
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18. The only portion of the remedial action in the PP Report which could be 

considered mandatory in nature is the requirement that the President “Report 

to the National Assembly on his comments and actions on this report within 

14 days.”25  The President acknowledges that this imposed an obligation on 

him to comply, and he did so (albeit that the time frames imposed were 

unreasonably short) in his reports to the National Assembly in April and 

August 2014. 

 

19. In sum, then, the President’s submissions are that: 

 

19.1. The PP has a broad discretion to take “appropriate remedial action”; 

19.2. The remedial action which she takes in any particular case will depend 

on the facts of that case and it may take the form of a non-binding 

recommendation or binding directive or a referral to another body for 

determination; 

19.3. The status of the PP’s remedial action in any particular document is a 

matter of legal interpretation in that context; 

                                              

25
 Paragraph 10.2 of the PP Report. 
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19.4. In the PP Report which forms the subject of this application, the only 

directive remedial action is the reporting requirement, with which the 

President complied. 

 

20. Moreover and in any event, as we set out in the following section, the 

President has complied with and indeed gone beyond what was required of 

him in relation to the “security exercise”. 

 

D. COMPLIANCE BY THE PRESIDENT 

 

21. It is revealing that, although Corruption Watch makes much of its submission 

that the President “has not complied with the remedial directives of the Public 

Protector but has instead purported to initiate parallel investigations”,26 it does 

not attempt to set out what the President would have had to do (in its view) to 

comply with the remedial action. All Corruption Watch can state is that “the 

President must implement the order”.27  This is unsurprising since, as we 

have set out above, the remedial action taken by the PP is itself not 

                                              

26
 Corruption Watch Written Submissions para 36. 

27
 Corruption Watch Written Submissions para 38.1. 
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mandatory as the outcome to be reached, and grants appropriate leeway to 

the President to “take steps” to comply therewith. 

 

22. We have set out in our Written Submissions in the EFF and DA matters the 

steps which were taken by the President in compliance with (and beyond the 

requirements of) the PP’s remedial action.  These steps included: 

 

22.1. Reporting to the National Assembly on 2 April 2014 and again on 14 

August 2014;28 

22.2. The establishment of a technical team by the Minister of Police to 

undertake the security exercise;29 

22.3. The establishment through Parliament of three ad hoc Committees to 

deal with his response to the PP Report and the Minister of Police’s 

report; and 

22.4. Answering questions in Parliament concerning the actions that he has 

taken in response to the PP Report on at least three occasions. 

 

                                              

28
 Annexures “A” and “C” to the Answering Affidavit, Vol 13. 

29
 Minister of Police Report, Annexure “JS 15” to the Founding Affidavit, Vol 5. 
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23. We have emphasised that these steps were taken to bolster rather than to 

undermine the PP Report and that the President has not ignored the PP’s 

findings, nor has he sought to second-guess the PP’s findings or institute so-

called “parallel processes” as Corruption Watch alleges.30  Corruption Watch 

reverse engineers the process and resorts to a clear non sequitur.  If the 

Minister’s Report, for example, determined that three of the specific items and 

four other items were non-security related, and that the costs of these are 

what are to be established, it would not have been conceivably labelled a 

parallel process.  It is because the outcome as to the security status of the 

upgrades is not to the liking of the challengers that this is now labelled a 

“parallel exercise” (supposedly designed to trump the Public Protector’s 

Report).  There is a major dispute whether the outcome of the Minister’s 

Report is sound.  Corruption Watch assumes (as it must given the nature of 

the Constitutional Court challenge) that the Minister’s conclusions are 

unsound.  That is a dispute and outcome not before this Court. 

 

24. Furthermore, to the extent that any party before this Court considers that the 

steps taken by the President in compliance with the remedial action were 

unlawful or that the “parallel processes of the Minister of Police and 

                                              

30
 Corruption Watch Written Submissions, para 42. 
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Parliament have no legal effect”,31 then these decisions ought to have been 

challenged by means of judicial review.  Unless and until they are reviewed 

and set aside, these decisions by the President to comply with the remedial 

action in the way that he did remain lawful and extant.32 

 

E. CONCLUSION 

 

25. In the circumstances, the President persists in his submissions that both the 

DA and EFF applications ought to be dismissed with costs, including the 

costs of two counsel. 

 

Kemp. J. Kemp SC 

Max du Plessis 

Sandhya Mahabeer 

Sarah Pudifin-Jones 

            Chambers, Durban 

11 December 2015. 

 

                                              

31
 Corruption Watch Written Submissions para 38.2. 

32
 See Oudekraal Estates (Pty) Ltd v City of Cape Town 2010 (1) SA 333 (SCA) and MEC 

for Health, Province of the Eastern Cape and others v Kirland Investments (Pty) Limited 2014 (3) 

SA 481 (CC). 

 


