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I,  

JACOB GEDLEYIHLEKISA ZUMA 

 

do hereby make oath and say that: 

 

INTRODUCTION 

 

1. I am the President of the Republic of South Africa and the Second 

Respondent herein. 

 

2. The facts in this affidavit are within my personal knowledge except where 

otherwise stated or indicated by the context.  In such instances I believe 

the averment to be true and correct.  Legal submissions are made on 

the advice of my legal representatives.  

 

3. In this (conditional) application the Democratic Alliance (“DA”) seeks a 

declaration that my failure to comply with the remedial action proposed 

by the Fourth Respondent, the Public Protector (“the PP”), in her report 

on the Nkandla Project 1  (“the PP Report”) is unlawful and invalid, 

together with an order directing me to comply therewith and to report to 

the Court that I have done so. 

 

                                            
 

1
 Page 442, paragraph 11.1 of the PP Report. 
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4. In the alternative, the DA seeks an order declaring that my “failure to 

report to the National Assembly” and “failure to engage rationally with 

the [PP’s] findings and remedial action” are unconstitutional, unlawful 

and invalid. 

 

5. Further declaratory and directory relief is sought in respect of the First 

and Third Respondents (“the Speaker” and “the Minister of Police” 

respectively). 

Issues arising 

6. This application raises four issues, with the first issue being a 

jurisdictional prerequisite for the consideration of the three other issues. 

 

7. The first is whether this Court should consider this application by the DA 

at all.  Is it appropriate for the DA to seek an approach directly to this 

Court conditional on the Economic Freedom Fighters’ (“EFF’s”) direct 

approach? 

 

8. Only if this Court considers that it can be approached directly, then the 

second, third and fourth questions arise.   

 

9. The second question pertains to the nature of the PP Report.  The DA 

effectively asserts (at least in respect of its primary relief) that the report 

is of the nature of a money judgment.  In other words, once the PP 

submitted her report, the DA asserts that the remedial action contained 
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in the report was final and binding.  This was not my understanding of 

the nature of the PP Report in issue in this application at the time of its 

publication nor that of my legal advisers, and I am informed that the 

question about the status of the PP’s reports is currently the subject of 

debate before our courts.  The debate notwithstanding, I believe that I 

have complied with and remain in the process of complying with the 

remedial action contained in the PP Report. 

 

10. Thirdly, if this Court decides to sit as a court of first and final instance, 

then this Court must consider the correct interpretation of the remedial 

action indicated in the PP Report2 to determine what the PP actually 

required of me.  Whatever may be the outcome of any broader legal 

debate about the nature and effect of the PP’s powers to issue remedial 

action, the context of this particular report and the wording of the 

remedial action indicated therein combine to indicate that the PP Report 

does not “order” any final and definitive repayment of money by me in 

respect of items that have already been determined by the PP to be non-

security related.  At the very least then, in this case, the PP Report on 

Nkandla demonstrates that an abstract debate about the nature and 

content of the PP’s powers is unhelpful.  To understand what powers the 

PP sought to exercise in this case – and to determine what the effect is 

of those powers for those who are subjected to the remedial action 

                                            
 

2
 Described at page 442, paragraph 11.1 of the PP Report. 
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indicated in the PP report in this case –  is a context and content 

dependent exercise.   

 

11. Fourthly, having confirmed for itself what the PP actually required of me, 

this Court must then – on the direct approach to it by the EFF and now 

conditionally also the DA – determine whether or not I have complied 

with the PP Report.   In that regard the Court will have to – as a court of 

first and final instance, and on the basis of the respondents’ version – 

consider the responses thereto by different government functionaries, 

including my response. 

 

12. Before dealing with the DA’s founding affidavit ad seriatim, I advance a 

summary of my response to the DA’s conditional application for direct 

access.  Then, I will make general observations about the undesirability 

of this matter being determined first and finally by this Court.  I 

demonstrate that this is not a matter which falls within the exclusive 

jurisdiction of the Constitutional Court, and that the approach directly to 

this court – aside from not meeting the exceptionality test laid down by 

this Court and not being in the interests of justice – is an example of 

political parties attempting impermissibly to achieve political expediency 

by judicial means.   

 

13. Thereafter, and to the extent necessary I set out my views (informed by 

legal advice) on the nature of the PP Report and the remedial action 

indicated therein.  I explain that, whatever the outcome of that debate 
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(which it is submitted is not necessary or appropriate to be dealt with by 

this Court in this application), I have in fact complied with the terms of 

the PP Report, and moreover gone considerably further in ensuring that 

those responsible for any improprieties in the Nkandla upgrades are 

brought to account.  Furthermore, the outcomes of those exercises have 

not been challenged in the appropriate way by judicial review, whether 

by the DA, the EFF, or indeed the Public Protector herself. 

SUMMARY OF MY RESPONSE 

 

14. Both the DA and the EFF in their applications to this Court seek to make 

submissions on what they understand the PP Report means and 

whether my response thereto has been adequate.  Both applications 

reveal that neither the DA nor the EFF has first-hand knowledge of the 

events on which they seek to comment (and certainly not on the 

meaning of the PP Report) and they have ignored or miscast, for 

reasons that suit them politically, the steps which I have taken to comply 

therewith.  

 

15. For the sake of clarity, my response to these applications can be 

summarised as follows: 

 

15.1. My understanding of the PP Report was that the “remedial 

action” required that the security status of the Nkandla 
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upgrades, and particularly the five items identified by the PP,3 

must be established by the SAPS; 

 

15.2. If the SAPS found that any of the items in question were not 

security related, then Treasury would be approached to 

determine a reasonable proportion of the reasonable cost of 

those items; 

 

15.3. This determination would be endorsed by me as President.  

Once the determination had been made, I (in my personal 

capacity) would be obliged to pay the determined amount, or I 

would be proceeded against in terms of the PP Report. 

 

16. While it is desirable that the status in law on the PP Report (i.e. whether it 

is the nature of a money judgment or recommendation or something in 

between) be pronounced on by the courts, it would not be appropriate 

for this Court to make this determination sitting as a court of first and 

final instance in this application, and given this Court’s own established 

jurisprudence on avoidance, so I am advised. 

 

17. Moreover, aside from being inappropriately requested to do so, it is not 

necessary for this Court to enter into that debate in this case, because 

                                            
 

3
 The items identified by the PP were the Visitor’s Centre, the amphitheatre, the cattle kraal and 

chicken run and the swimming pool. 
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the facts confirm that I have in fact complied with the terms of the PP’s 

Report: 

 

17.1. The remedial action required the determination of the security 

status of the items in question to be established by the SAPS; it 

required me to “reprimand” those responsible for the 

irregularities and it required me to report to Parliament; 

 

17.2. I complied with the first requirement by recommending to 

Paliament the appointment of the Minister of Police to conduct 

the security exercise and to report thereon to Cabinet; 

 

17.3. The Minister of Police issued a report in which he found that no 

items were not related to security and this report was adopted 

by the National Assembly on 18 August 2015.  The DA and 

EFF appear to dispute this finding although it is not clear on 

what factual basis they do so.  Furthermore, they have not 

sought to review the Minister of Police’s determination or the 

adoption thereof by the National Assembly and, I am informed, 

these decisions remain extant until reviewed and set aside by a 

court; 

 

17.4. Having received the Minister of Police’s determination that 

there were no upgrades which were unrelated to security, there 
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was, simply put, nothing for me to refer to Treasury for 

determination; 

 

17.5. The “reprimanding” exercise has been complied with through 

the disciplinary actions instituted by the Department of Public 

Works (“DPW”) and the civil actions and criminal charges 

arising from the Special Investigating Unit (“SIU”) Report 

(detailed further below); and 

 

17.6. I have reported to the National Assembly twice (on 2 April 2014 

and 14 August 2014) and answered questions in the Assembly 

relating to the Nkandla upgrades. 

 

18. If this Court is desirous of pronouncing on the status of the PP Report in 

this case and my response thereto notwithstanding the aforegoing, then 

my response is as follows: 

 

18.1. The question of the nature of the PP’s powers is an important 

and complex one; 

 

18.2. My understanding is that the PP’s powers are similar to those 

of the Auditor-General and it is not the case that a report by the 

PP will necessarily or inevitably be final and definitive per se as 

to the remedial action that must be taken.  Much will depend on 

the context, content and the nature of the report;   
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18.3. There may be circumstances where the findings and remedial 

action proposed by the PP are, of their very nature and terms, 

final and binding decisions which require compliance within a 

certain specified time frame (and which, absent a review, must 

be given effect to); 

 

18.4. In other circumstances, the PP’s findings will require further 

investigative steps to be taken and the action proposed may 

not lend itself to compliance and enforcement as a final and 

definitive decision. 

 

19. What is clear is that, on its own terms, the PP Report which is the subject 

of this application is of the latter kind.  It required further action to be 

taken to determine my liability (if any). 

 

20. Nothing in the PP Report absolves me (or could absolve me), as 

President from my further duties to ensure that those responsible for the 

irregularities in the Nkandla upgrades are brought to account, and the 

public is given an explanation for any improper conduct in connection 

therewith.  There are a number of processes which are aimed at 

ensuring that these responsibilities are complied with, including a 

Parliamentary task team which has been set up to look into the Nkandla 

upgrades, and an Investigation and Report by the Special Investigating 

Unit.  As President, I am mandated to consider and take action in 
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respect of all of these processes and reports together with the PP 

Report and the Report by the Minister of Police, and to take appropriate 

action on a conspectus of the evidence.  I remain committed to do so. 

 

21. Having set out the framework within which this application must be 

considered, I turn now to the predicate question: whether this Court 

should grant direct access in this application and be confronted with 

these questions at all. 

THE APPLICATION FOR DIRECT ACCESS 

 

22. The DA has conditionally sought direct access to this Court on the 

ground that if the EFF is granted direct access in CCT 143/15 then the 

DA too should enjoy the same privilege.  I oppose this application for 

direct access on the same grounds that I have opposed the EFF’s 

application; that is, not only because it is inappropriate and not in the 

interests of justice for this Court to be seized with this matter directly 

(particularly when the same matter, launched correctly by the DA upon 

legal advice in the Western Cape, is pending in the High Court), but also 

because it is an effort to manipulate the judicial system for the purposes 

of political expediency. 

 

23. Where applications fall outside the provisions of section 167(4) of the 

Constitution, permission to approach this Court directly is granted in 

respect of constitutional matters which fall under the jurisdiction of other 
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superior courts as well. In other words, the procedure applies to cases 

which do not fall under the exclusive jurisdiction of this Court.  

 

24. This Court has held on numerous occasions that it will only sit as a court 

of first instance in exceptional circumstances.  In particular, in 

Mkontwana v Nelson Mandela Metropolitan Municipality 4 , this Court 

held: 

 

“A useful point at which to start in considering an application for 
direct access is to recognise the importance of the principle that 
it is ordinarily not in the interests of justice for this Court to be a 
Court of first and last instance. The Constitution and the Rules 
of this Court do, however, provide for this Court to be the Court 
of first and final instance, but only in exceptional circumstances. 
The saving of time and costs, the importance of the issue or the 
existence of conflicting judgments on an issue in a case do not, 
without more, constitute exceptional circumstances and justify 
this Court being a Court of first and last instance. Indeed the 
importance and complexity of the issues raised would weigh 
heavily against this Court being a court of first and final instance. 
As a general rule, the more important and complex the issues in 
a case, the more compelling the need for this Court to be 
assisted by the views of another Court.”5 

 

25. A number of principles have been developed regarding the granting of 

direct access in appropriate cases. 

                                            
 

4
 Mkontwana v Nelson Mandela Metropolitan Municipality and Another 2005 (1) SA 530 (CC) 

at para 11. 

5
 See also: Betlane v Shelly Court CC 2011 (1) SA 388 (CC); Satchwell v President of the 

Republic of South Africa and Another 2003 (4) SA 266 (CC); Van der Spuy v General 

Council of the Bar of South Africa (Minister of Justice and Constitutional Development, 

Advocates for Transformation and Law Society of South Africa Intervening) 2002 (5) SA 

392 (CC) in para 19. 
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26. Firstly, since cases for which direct access is sought are matters in 

respect of which the Constitution confers jurisdiction on other courts as 

well, a stringent test is laid down for circumventing other courts and 

denying them the opportunity to exercise a constitutionally ordained 

jurisdiction.6  Consistent with this principle, an applicant for direct access 

is required to show compelling reasons justifying the exercise of the 

discretion to permit direct access. 7   Bruce and Another v Fleecytex 

Johannesburg CC and Others affirmed the compelling reasons 

requirement. There this Court said: 

 

“Under the 1996 Constitution, High Courts as well as the 
Supreme Court of Appeal have constitutional jurisdiction 
including the jurisdiction to make an order concerning the 
validity of the provisions of an Act of Parliament. Although an 
order made by such Courts declaring an Act of Parliament to be 
invalid has no force unless confirmed by this Court, the Court 
making the order may grant a temporary interdict or other 
temporary relief pending the decision of this Court. The 
procedure contemplated by the 1996 Constitution is that such 
orders of constitutional invalidity will be referred to this Court for 
confirmation, and that appropriate procedures in such cases will 
be provided for by national legislation. This Court has held that 
pending the enactment of such legislation it has the 
competence to give directions as to the procedures to be 
followed in respect of such referrals. Bearing in mind the 
jurisdiction of the High Courts and the Supreme Court of Appeal, 
and the matters referred to in paras [7] and [8] of this judgment, 
compelling reasons are required to justify a different procedure 

                                            
 

6
 Christian Education South Africa v Minister of Education 1999 (2) SA 83 (CC) at para 9. 

7
 Bruce and Another v Fleecytex Johannesburg CC and Others1998 (2) SA 1143 (CC) paras 

7 and 8 

http://www.saflii.org/cgi-bin/LawCite?cit=1999%20%282%29%20SA%2083
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and to persuade this Court that it should exercise its discretion 
to grant direct access and sit as a Court of first instance.”8 

 

27. Secondly, this Court does not ordinarily sit as a court of first and last 

instance. It values the views of other courts and appreciates that the 

process of going through more than one court reduces the risk of 

mistakes.  In Minister of Police and Others v Premier of the Western 

Cape and Others,9 Moseneke DCJ stated this principle as follows:- 

 

“The language of section 167(4)(a) is broad and its ambit is 
seemingly wide.  However, this court has often warned that the 
category of cases falling under section 167(4) should be 
narrowly construed.  This is because exclusive jurisdiction ousts 
the jurisdiction of other competent courts – a result that would 
deviate from the general rule that judicial authority is vested in 
the courts.  Ordinarily, it is preferable for this court to have the 
benefit of the opinion of other courts before deciding a matter 
definitively.  In this way other competent courts, which are 
ordinarily more accessible than this Court, would help safeguard 
constitutional promises and join in shaping our ‘budding 
constitutional’ jurisprudence.” 

 

28. Thirdly, if the Court sits as a court of first and last instance, the losing 

party would be denied the right of appeal. In Fleecytex, this Court stated: 

 

“It is, moreover, not ordinarily in the interests of justice for a 
court to sit as a court of first and last instance, in which matters 
are decided without there being any possibility of appealing 
against the decision given. Experience shows that decisions are 
more likely to be correct if more than one court has been 
required to consider the issues raised. In such circumstances 
the losing party has an opportunity of challenging the reasoning 

                                            
 

8
 Fleecytex at para 9 

9
 2014 (1) SA 1 (CC) at [20]. 
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on which the first judgment is based, and of reconsidering and 
refining arguments previously raised in the light of such 
judgment.”10 

 

29. And in Women’s Legal Centre Trust v President of the Republic of South 

Africa and Others,11 Cameron J noted:- 

 

“However, the power to grant litigants direct access outside the 
court’s exclusive competence is one which this Court rarely 
exercises, and with good reason.  It is loath to be a court of first 
and last instance, thereby depriving all parties to a dispute of a 
right of appeal.  It is also loath to deprive itself of the benefit of 
other court’s insights.” 

 

30. Crucially, the principle of separation of powers forbids the Judiciary from 

intervening in matters that fall within the domain of Parliament except 

where the intervention is mandated by the Constitution.12  This is what 

our constitutional order requires. Therefore, in exercising their review 

power the courts should always observe the constitutional bounds within 

which they are permitted to act.  For the Constitution is not only supreme 

but also binds all arms of government. Thus in International Trade 

Administration Commission v SCAW South Africa (Pty) Ltd13 this Court 

said: 

 

“In our constitutional democracy all public power is subject to 
constitutional control. Each arm of the state must act within the 

                                            
 

10
 Fleecytex at para 8. 

11
 2009 (6) SA 94 (CC), at para 27. 

12
 Doctors for Life supra at para 37 

13
 2012 (4) SA 618 (CC) at paras 92 to 93. 
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boundaries set. However, in the end, courts must determine 
whether unauthorised trespassing by one arm of the state into 
the terrain of another has occurred. In that narrow sense, the 
courts are the ultimate guardians of the Constitution. They do 
not only have the right to intervene in order to prevent the 
violation of the Constitution, they also have the duty to do so. 
It is in the performance of this role that courts are more likely to 
confront the question of whether to venture into the domain of 
other branches of government and the extent of such 
intervention. It is a necessary component of the doctrine of 
separation of powers that courts have a constitutional obligation 
to ensure that the exercise of power by other branches of 
government occurs within constitutional bounds. But even in 
these circumstances, courts must observe the limits of their own 
power.” 

 

31. In Besserglik v Minister of Trade, Industry and Tourism,14 this Court held 

that in applications for direct access one of the relevant considerations 

will be “whether an applicant can show that he or she has exhausted all 

other remedies or procedures that may have been available.” This 

consideration exists for the obvious reason that if another remedy or 

procedure is readily available and capable of providing the relief sought, 

it cannot be in the interests of justice for that procedure to be 

circumvented and for the Constitutional Court to hear the matter as a 

court of first instance.15 

 

32. I respectfully submit that our Constitution contemplates a restrained 

approach to intervention in such matters by the courts.  Such 

intervention is permissible if it is undertaken to uphold the Constitution 

                                            
 

14
 Besserglik v Minister of Trade, Industry and Tourism 1996 (4) SA 331 (CC) para 6. 

15
 I Currie & J de Waal (eds) The Bill of Rights Handbook 6 ed (2014) p129. 
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because our courts are the ultimate guardians of the Constitution.  

However, where it is a political ploy and a competent authority – in this 

case a committee of the National Assembly (“NA”) – has already taken 

steps to correct conduct said to be inconsistent with the Constitution and 

it is still in the process of discharging its mandate, it is not in the interests 

of justice for this Court to sit as a court of first and final instance.   

 

33. In any event, the aspects to be ventilated and decided in respect of the 

measures implemented by me in response to the PP Report and which 

are detailed later in this affidavit are best determined through the proper 

exchange of affidavits and, if necessary, oral evidence by the relevant 

parties before the High Court.  No doubt alive to this reality, the DA 

correctly sought to institute this application in the Western Cape High 

Court at its inception; and no doubt because it believes that the EFF’s 

application for direct access is ill-advised and unsustainable, it has not 

sought to approach this Court directly but tentatively does so on a 

“conditional” basis.  If the EFF’s application fails – as it should, so I am 

advised – then the DA’s application before this Court remains, for the 

same reasons, stillborn. 

 

Factual disputes 

34. There is another fundamental problem besetting the DA’s conditional 

application for direct access. This pertains to certain factual complexities 

and the circumstances surrounding the specific items and whether any 
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reasonable contribution is called for in the light thereof.  The Minister of 

Police, pursuant to an extensive investigation, has established certain 

facts and circumstances surrounding the specific items and he has 

reported to Cabinet thereon in accordance with his mandate.  Unless the 

DA accepts those facts (it has not sought to bring an application to 

review the Minister’s decision or set aside his report or review my 

decision to accord him this mandate), its application will provoke and 

engage a fundamental factual dispute.  Such factual disputes are to be 

dealt with in courts of first instance directed at the resolution of such 

disputes (if necessary by oral evidence) through the testimony of 

witnesses capable of giving primary evidence, and (where administrative 

action is engaged) by production of a rule 53 record. 

 

35. The conditional application for direct access should in the circumstances 

be dismissed with costs, including the costs of two counsel. 

 

36. If it is not dismissed for this reason alone, then the DA must live with the 

consequences of its election to approach this Court directly despite its 

pending litigation in the Western Cape High Court.  That consequence is 

that any disputes of fact arising in this application are to be decided in 

my favour.   

 

EXCLUSIVE JURISDICTION? 
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37. The DA seeks, as an alternative to its conditional direct access approach, 

to approach this Court directly by way of section 167(4)(e) of the 

Constitution, which confers exclusive jurisdiction on this Court to decide 

whether I or Parliament have failed to fulfil a constitutional obligation. 

 

38. This category of exclusive jurisdiction is, on the face of it, potentially very 

wide but this Court has emphasised that it should be given a narrow 

meaning. 16   It has pointed out that if section 167(4)(e) were to be 

interpreted as applying to all questions concerning the constitutional 

validity of my conduct or of Parliament, it would conflict with section 

172(2)(a) of the Constitution, which provides that the High Court and the 

SCA may make an order concerning “the constitutional validity of an Act 

of Parliament … or any conduct of the President”.17 

 

39. In Women’s Legal Centre Trust v President of the Republic of South 

Africa and Others, 18  Cameron J remarked that the following 

considerations may indicate that a matter falls within the Court’s 

exclusive jurisdiction:  

                                            
 

16
  President of the Republic of South Africa and Others v South African Rugby Football Union 

and Others 1999 (4) SA 147 (CC) para 25; Doctors for Life International v Speaker of the 

National Assembly and Others para 19; Von Abo v President of the Republic of South 

Africa 2000 (5) SA 345 (CC) para 36; Women’s Legal Centre Trust v President of the 

Republic of South Africa and Others 2009 (6) SA 94 (CC) para 11. 

17
 Ibid. See also Doctors for Life paras 19 and 20 and King and Others v Attorneys’ Fidelity 

Fund Board of Control and Another 2006 (1) SA 474 (SCA) paras 12 and 13.  

18
 2009 (6) SA 94 (CC). 
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“… the nature of the obligation, whether its content is clearly 
ascertained, whether it is stated unambiguously in the 
Constitution, how its content is determined, and whether it is 
capacity-defining or power-conferring.”19 

 

40. Cameron J added an important prerequisite for section 167(4)(e): the 

constitutional obligation must be imposed “specifically and exclusively on 

the President or Parliament, and on them alone”.20 It does not include, 

for example, an instance where the President acts as part of the national 

executive.21 

 

41. The right to come to this Court by way of exclusive jurisdiction under 

section 167(4)(e) does not depend on the mere say so of a litigant that 

its claim falls within the exclusive jurisdiction of this Court. It must truly in 

law be a claim that falls within the ambit of the exclusive jurisdiction 

provision. The applicant must also establish that there was a failure to 

fulfil the obligation in question. 

 

42. This enquiry requires consideration of the nature and the basis of the 

claim so as to determine if indeed it falls within exclusive jurisdiction.  

 

                                            
 

19
 Para 15. 

20
 Para 20.  See also para 23. 

21
 Ibid. 
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43. The EFF has instituted a narrow claim that expressly defines the manner 

in which the Assembly and the President have ostensibly failed to fulfil a 

constitutional obligation. In the notice of motion this claim is framed in 

these terms:    

 

“It is declared that the National Assembly has failed to fulfil its 
obligation in accordance with the provisions of sections 55(2) 
and 181 of the Constitution to ensure that all executive organs 
of state in the national spheres of government are accountable 
to it and to maintain oversight of the exercise of National 
Executive Authority in that it has failed to ensure that the 
[President] has complied with and given effect to the findings 
and remedial action of the [Public Protector]” 
and 

 
“It is declared that President Zuma in his capacity as Head of 
the National Executive has failed to fulfil his constitutional 
obligations in that he has failed to implement the findings and 
remedial action in the Public Protector report”. 

 

44. The relief sought by the DA in the present application is broader but is 

based on perceptions and conclusions of unlawfulness and 

constitutional invalidity drawn from the same report of the PP in relation 

to Nkandla. 

 

45. To the extent that the DA’s case before this Court is conditional on the 

EFF’s application for approaching this Court directly, then it is necessary 

for me to say the following.  For the EFF (and hence the DA) to succeed 

in coming to this Court under its exclusive jurisdiction for relief pursuant 

to the apparent failure by the National Assembly to perform a 

constitutional obligation, it must show that sections 55(2) and/or 181 

impose a particular obligation on the NA or on me to perform a specified 
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act.22  This is so – so I am advised – because the word “obligation” in 

section 167(4)(e) of the Constitution is given a narrow meaning so as to 

prevent conflict between these sections and section 172.23 

 

46. Section 55(2) of the Constitution falls under the heading of section 55 

(which does not reference any obligation, but instead is headed: 

“Powers of National Assembly”).  Section 55(2) does not detail a 

particular obligation.  And far from referencing a specified act to be 

performed in pursuance of any obligation, section 55(2) speaks to the 

National Assembly providing “for mechanisms” – (a) to ensure that all 

executive organs of state in the national sphere are accountable to it; 

and (b) to maintain oversight of the exercise of national executive 

authority, and any organ of state.    

 

47. Section 55 (2) thus does not impose a duty on the Assembly to perform a 

specific act or function. Instead it confers power on the NA to put in 

place mechanisms to ensure accountability and oversight.  

Consequently, even assuming that the NA allegedly failed to ensure 

implementation of the PP’s remedial actions, this does not give rise to a 

claim falling within the exclusive jurisdiction of this Court. Nor, as I 

understand the true situation, did the NA fail to implement those findings. 

                                            
 

22
 Von Abo v President of the Republic of South Africa 2009 (5) SA 345 (CC) 

23
 Von Abo at para 36. See also Doctors for Life International v Speaker of the National 

Assembly and Others 2006 (6) SA 416 (CC). 

http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%285%29%20SA%20345
http://www.saflii.org/cgi-bin/LawCite?cit=2006%20%286%29%20SA%20416
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It decided to appoint an ad hoc committee of the NA to conduct a further 

investigation into the matters about which the EFF and the DA complain.   

 

48. Section 181 also does not impose a duty on the Assembly to perform a 

specific act or function – and no particular duty is personalised for the 

Assembly as regards the reports of the PP (on the contrary, the duty 

falls on all organs of state).  Section 181 of the Constitution is 

accordingly not a proper basis for exclusive jurisdiction. 

 

49. As regards my ostensible failure to comply with a constitutional 

obligation, the EFF’s notice of motion is silent as to which section of the 

Constitution imposes that obligation.  The EFF thus apparently seeks 

this Court’s exercise of its exclusive jurisdiction in relation to my conduct 

by reference to my obligations under “section 80(b)” of the Constitution 

and section 181 of the Constitution.24 

 

50. For the same reasons as above, section 181 of the Constitution is not a 

proper basis for exclusive jurisdiction. 

 

51. There is no section 80(b) in the Constitution so this aspect of the EFF 

argument too is unhelpful. 

                                            
 

24 EFF’s Founding affidavit: paragraph 9.1.2, page 7.  
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POLITICAL EXPEDIENCY 

 

52. From what I have said thus far it will be clear, with respect, that what the 

EFF and the DA seek to achieve in these proceedings is politics by 

judicial means.   

 

53. This application effectively seeks drastic orders of invalidity when the 

conduct criticised has yet to be completed and without the benefit of a 

proper determination on the evidence that the Minister of Police’s report 

is invalid and unconstitutional. Those demands are both an 

unconstitutional fetter on the legislative assembly and a significant 

violation of the separation of powers doctrine, not to mention a failure 

properly to challenge an extant decision by the Minister of Police. 

 

54. Notwithstanding this and as President, I contend that I am duty bound to 

consider all reports and conclusions of the PP carefully and to heed 

these.  As I have explained, I do not understand these as binding in the 

way a statutory provision or a Court’s judgment would bind me on a plain 

reading of the remedial action contained in the PP Report.  Moreover, I 

have implemented the remedial action in the PP Report and remain 

committed to complying with the outcome of any fair and rational 

security exercise.   

 

55. The PP’s remedial action does not enjoy exclusivity or primacy and 

therefore the DA and the EFF applications are premature.  They are 
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premature not only because the existing and supplementary actions are 

not yet finalised but also because the question of the nature and scope 

of the PP’s powers is currently subject to intense debate in our courts. 

 

56. For these reasons I respectfully object to the EFF’s and now the DA’s 

(conditional) efforts to enlist this Court’s assistance in hearing the 

questions they have framed for first and final determination by the 

highest judicial officers in this land.  The EFF and the DA have done so 

not only prematurely but also politically, at a time when other 

constitutional institutions are presently dealing with the subject matter.   

 

57. Our courts have repeatedly deprecated efforts to use the courts to 

achieve that which they could not achieve politically in other branches of 

government.  This Court in Mazibuko N.O. v Sisulu and Others N.N.O. 

2013 (6) SA 249 (CC) at [83] stated:- 

 

“Political issues must be resolved at a political level.  Our courts 
should not be drawn into political disputes, the resolution of 
which falls appropriately within the domain of other fora 
established in terms of the Constitution.  A timely warning was 
issued in this case by Davis J in a judgment delivered by the 
High Court.  He cautioned: “There is a danger in South Africa, 
however of the politicisation of the judiciary, drawing the 
judiciary into every political dispute as if there is no other forum 
to deal with a political impasse relating to policy or disputes 
which clearly carry polycentric consequences beyond the scope 
of adjudication.  In the context of this dispute, judges cannot be 
expected to dictate to Parliament when and how it should 
arrange its precise order of business matters.  What Courts can 
do, however, is to say to Parliament: ‘you must operate within a 
constitutionally compatible framework; you must give content to 
section 102 of the Constitution; you cannot subvert this 
expressly formulated idea of a motion of no confidence; 
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however, how you allow that right to be vindicated is for you to 
do, not for the Courts to so determine’.” 

 

58. I submit on this basis that this Court should reject both the DA’s and the 

EFF’s politically-motivated applications with costs. 

 

THE INTERESTS OF JUSTICE DO NOT FAVOUR THE GRANTING OF THE 

RELIEF SOUGHT 

 

59. Not only should this application have remained in the High Court as the 

court of first instance, but it should, if anything, also have been directed 

at: 

59.1. reviewing the Minister of Police’s “unconstitutional” decision 

that the measures in question are not unrelated to security, if 

indeed the DA wishes to challenge this decision; and / or 

59.2. reviewing the adoption of the Minister of Police’s report by the 

National Assembly. 

 

60. I have never expressed or indicated an unwillingness to make a financial 

contribution in respect of the Nkandla upgrades if it is ultimately 

determined that there are features of the upgrades that are not related to 

security.  I was also always of the view that the facts regarding the 

specific items would be considered and that a decision-maker other than 

me may determine that there is something or nothing to be paid in 

respect of some or all or none of the specific items.  
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61. The PP’s appropriate remedial actions clearly allows any affected party 

against whom she seeks to enforce such remedial actions to challenge 

the legality or validity of her conclusions and actions (and obviously to 

first investigate such validity and legality).  A third party seeking to 

enforce the PP’s findings or recommendations can hardly have more 

rights and powers than the PP – and a party subject to such an attempt 

at enforcement can hardly have fewer rights than would ordinarily be 

accorded under the principles that our law has laid down regarding 

fairness and rationality.  

 

62. Accordingly, I submit that it is not in the interests of justice for this matter 

to be accepted by this Court, or if direct access is granted, then the 

application should be dismissed.  I have also advanced the reasons why 

it is improper for this Court to be expected to act as a court of first and 

final instance on the questions raised by the EFF and the DA regarding 

compliance with the PP Report on the security issues when that very 

issue should serve before the Western Cape High Court through the 

DA’s application.  Further and in any event, the issues raised by both 

applicants have been debated through avenues within the remit of the 

Executive and Parliament, and the court applications are but an effort to 

leapfrog those actions into the judicial branch of government – and 

directly to the Constitutional Court no less. 
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THE NATURE OF THE PP’S POWERS AND THE REMEDIAL ACTION 

INDICATED 

 

Introduction 

63. Presently there is a debate before our courts regarding the nature of the 

powers and functions of the Public Protector, and whether those powers 

are anything other than investigative.  Undoubtedly this issue will 

pertinently be before the Constitutional Court for final determination in 

the near future, as is evident in an appeal concerning the SABC,25 

decided by the Supreme Court of Appeal on 8 October 2015. 

 

64. For the reasons set out in this affidavit I am advised that it is not 

necessary to enter the fray on this issue (at least in this application), and 

have made it clear in the EFF’s proceedings under CCT 143/15 that I will 

abide the ultimate decision of this Court in this regard. I do so mindful 

that parliamentary, executive and departmental processes are in 

progress regarding the same underlying incidences of financial abuse 

and misconduct, and with each arm of government so engaged enjoying 

differing powers and functions, yet each acting pursuant to their duties to 

ensure co-operative government and intergovernmental relations.  If this 

issue is to be addressed my legal representatives will put forward legal 

                                            
 

25
 The South African Broadcasting Corporation Soc Limited and Others v The Democratic 

Alliance SCA Case No. 393/2015. 
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argument regarding the status of the PP’s powers and reports and the 

parameters thereof.  

 

65. I have set out my views on the contextual nature of the PP’s powers in 

the introductory section of this application.  I have also made it clear that 

I do not believe that this is a debate which is appropriately to be 

determined in this application.  For the purpose of this application, it is 

sufficient to acknowledge that in my capacity as President I have 

accepted the PP’s findings and remedial action in her report on Nkandla, 

and acted thereon.  I am and always have been mindful of the fact that I 

and the other respondents are constitutionally bound to assist and 

protect the Office of the Public Protector to ensure its independence, 

impartiality, dignity and effectiveness.26  I gave effect to these obligations 

by complying with the remedial action proposed therein and engaging 

rationally with its requirements.  

 

66. I am advised and I submit that remedial action in terms of section 

182(1)(c) of the Constitution could reasonably include approaching a 

Court for appropriate relief or referring a matter to appropriate authorities 

such as the police, a Minister, or the National Assembly or others for 

appropriate action, particularly as the broad terms of the PP’s remedial 

action in this matter self-evidently contemplate a referral to the 

appropriate Minister, in this case the Minister of Police.  That is what I 

                                            
 

26
 Section 181(5) of the Constitution. 
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have sought to give effect to in the context of this case and taking 

seriously the terms of the PP’s remedial action. 

 

67. The position adopted by the DA obfuscates any consideration of whether 

the security exercise (on which I elaborate in the next section) 

necessarily and fairly implicates questions about the extent to which 

aspects of the specific items are reasonably related to security, and 

assuming not, what a reasonable contribution would be that I ought 

personally to be held accountable for. 

 

68. Furthermore, if it is in time found (in light of the SCA’s recent decision in 

the SABC matter, or because this Court proceeds to give a final view on 

the nature and effect of the PP’s powers in this case and in respect of 

the remedial action required in the PP Report) that the terms of the 

Minister of Police’s mandate did not accord precisely with the terms of 

the remedial action, that would not assist the DA in this application 

because:- 

 

68.1. that would properly constitute grounds for judicial review and 

not declaratory relief in the terms sought in this matter; and 

 

68.2. until the SCA found in SABC (or this Court rules in this 

application) that the Public Protector’s remedial action is of final 

and definitive effect (or “binding”, as the DA and the EFF 

contend), my interpretation of what I was required to do did not 
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commence from a point of unconstitutional invalidity in that I 

believed that I was not barred from investigating the matter 

further – but on the contrary was required to do so consistent 

with the terms of the PP’s remedial action, inasmuch as those 

terms include the SAPS. 

 

69. Whatever the ultimate outcome in the debate around the PP’s powers, 

my position remains that organs of state cannot ignore the office’s 

findings and remedial action.  This is because of the constitutional 

obligation on the Executive to assist and protect the PP, and to ensure 

inter alia the effectiveness of the institution of that office.  As set out 

herein, this is what I have sought to do. 

 

The “remedial action” in the PP Report 

 

70. The DA’s application is premised on findings by the PP that:- 

 

70.1. certain legal processes were breached for the installation and 

implementation of security measures and the construction of 

buildings at my private residence;27 and 

 

                                            
 

27
 Paragraph 10.1 of the PP Report. 
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70.2. there was improper conduct by the relevant authorities in 

respect of the procurement of goods relating to the project and 

certain prescripts were violated.28 

 

71. Nothing in the PP Report implicates me or my Office in this misconduct. 

 

72. The remedial action recommended by the PP which is the subject of this 

dispute and which the DA seeks to enforce is that I am to:- 

“11.1.1.  Take steps, with the assistance of the National 
Treasury and the SAPS, to determine the reasonable cost of the 
measures implemented by the DPW at his private residence 
that do not relate to security, and which include Visitors’ Centre, 
the amphitheatre, the cattle kraal and chicken run, the 
swimming pool.  
11.1.2.  Pay a reasonable percentage of the cost of the 
measures as determined with the assistance of National 
Treasury, also considering the DPW apportionment document.  
11.1.3.  Reprimand the Ministers involved for the appalling 
manner in which the Nkandla Project was handled and state 
funds were abused.  
11.1.4.  Report to the National Assembly on his comments and 
actions on this report within 14 days.29” 

 

73. On any interpretation, this “remedial action” is incapable of immediate 

implementation and enforcement as a binding order requiring that 

money simply be paid back in respect of non-security related items.  It is, 

at the very least, dependent on: 

 

                                            
 

28
 Paragraph 10.2. 

29
 Paragraph 11 of the report at page 442 sets out the precise wording. 
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73.1. a determination of which upgrades if any at Nkandla do not 

relate to security; 

 

73.2. a determination of the reasonable cost of any upgrades which 

do not relate to security; and 

 

73.3. a determination of a reasonable proportion thereof, which is in 

turn dependent on the completion of an “apportionment 

document” by DPW (and which, as far as I am aware, has not 

yet been completed). 

 

74. I am not the employer of the officials in the Department of Public Works 

(“DPW”) and any “reprimanding” of such officials must follow due 

process.  In this regard, as I set out below, disciplinary hearings are 

pending. 

 

75. Inasmuch as the DA and other parties with political interests may 

disagree with my method of implementing the remedial action, that ought 

properly to constitute grounds for judicial review of that with which those 

parties disagree (such as the Minister of Police’s report).  What is more, 

any such judicial review would have to engage properly (in a court of first 

instance) with the nature and effect of the PP’s powers in the context of 

this matter and with due regard to the PP Report in question. 
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76. None of that has occurred in this case – instead this Court has been 

approached as the first and final arbiter of these issues.  I have already 

explained why it is not appropriate for that to have happened. 

 

77. Now that the DA and the EFF seek this Court’s assistance in their 

endeavours, I simply say this: in any consideration of the legal nature 

and effect of the PP’s reports generally, as regards the PP Report in 

issue in this application, I have complied with and remain committed to 

complying with its requirements in accordance with the terms of the PP’s 

remedial action and upon a proper consideration of the legal effect of the 

PP Report in the context of this case and upon serious consideration of 

the wording contained therein. 

 

78. The nature and extent of that compliance is set out next.  I assume that 

what I say will be read alongside the affidavits filed by the Speaker and 

the Minister of Police, who will no doubt separately detail the steps taken 

within the National Assembly and by Cabinet. 

 

STEPS TAKEN BY ME IN COMPLIANCE WITH THE PP REPORT AND MY 

BROADER CONSTITUTIONAL DUTIES 

 

79. In this section, I set out the facts which demonstrate that I have complied 

and remain committed to complying with the PP Report, and that I have 

in fact gone further in fulfilling my constitutional mandate to ensure that 
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the irregularities in the Nkandla upgrades are properly investigated and 

dealt with. 

 

Introduction 

80. The remedial action in the PP Report consists of three exercises which I 

was to undertake: 

80.1. The first is to “take steps” to determine the reasonable cost of 

the improvements which do not relate to security with the 

assistance of the SAPS and the Treasury and to pay a 

reasonable percentage of the cost of those improvements 

taking into account a DPW apportionment document (“the 

security exercise”); 

80.2. The second is to “reprimand the Ministers involved for the 

appalling manner in which the Nkandla Project was handled 

and state funds were abused” (“the reprimand exercise”); and  

80.3. The third is to “Report to the National Assembly” within 14 days 

(“the reporting exercise”). 

 

81. I deal with these exercises in reverse order and show that I have in fact 

complied with each exercise. 

 

The reporting exercise 

82. The PP Report required me to “report to the National Assembly” within 14 

days of receiving her report.  No guidance was given on the form which 
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the report was to take.  Given the nature and volume of the material 

contained in the PP Report, it was immediately apparent that I could not 

do so within such a short period – or at least not meaningfully. 

 

83. Notwithstanding the unreasonably short time frame, I reported to the 

National Assembly on 2 April 2014 (the fourteenth day) by way of 

submissions on the security upgrades.  A copy of this report is annexed 

marked “A”.  In this initial report, I indicated that “for some time 

government had been concerned by allegations of maladministration 

and excessive expenditure in relation to [the] security upgrades”. 

 

84. I reported that: 

 

84.1.  I had instructed Ministers in the Security Cluster to launch a 

full investigation into the needs assessment and analysis, 

procurement and implementation of the security upgrades at 

my residence, and that, to this end, a multi-disciplinary Task 

Team comprising senior government officials with the oversight 

of the Security Cluster Ministers was tasked to conduct an in 

depth investigation, and I had received their Report (the Joint 

Standing Committee on Intelligence Report or “JSCI Report”). 

 

84.2. I had also considered the Report of the PP. 
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84.3. I had, during December 2013, caused a proclamation to be 

gazetted empowering the SIU to enquire into and investigate 

the security upgrades but had not yet received their report, 

although I had been assured that I would be favoured with the 

provisional SIU Report shortly. 

 

85. Finally, I indicated that I remain committed to the Constitution and 

recognise my accountability to Parliament.  I noted that there are stark 

differences in respect of the findings and remedial action in the PP and 

Task Team reports and that I intended giving full and proper 

consideration to all these matters and, upon receipt of the SIU report, 

would provide Parliament with a further final report on the decisive 

executive interventions which I considered would be appropriate. 

 

86. I annexed to this letter Proclamation R59, 2013 in which I had directed 

the SIU to investigate the validity of the process used to engage the 

consultants and contractors who effected the upgrades.  The 

submissions and annexures comprising the report were tabled before 

Parliament on 2 April 2014.  

 

87. On 4 June 2014, I addressed a letter to the PP (annexed marked “B”) 

indicating that I was in possession of a provisional report from the SIU 

which “has provided me with the insight I require in order to give 

consideration to the matter” and I requested a further period to provide a 

comprehensive and final report.  
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88. On 14 August 2014, I reported to the National Assembly for the second 

time.  This report (attached as annexure “C”), dealt with the JSCI Report, 

the PP Report and the SIU Report, all of which I deemed appropriate to 

fall under my consideration. 

 

89. I reported that I had carefully studied, evaluated and received advice on 

each of these reports and was mindful of my constitutional and 

legislative duties.  I did not offer a critique on any of the reports; nor did I 

comment on the methodologies adopted, any interpretation of the law, 

the evaluation of the evidence, the findings or conclusions reached or 

the recommendations or remedial action proposed. 

 

90. After providing a background to the Nkandla area, and my family 

homestead, I explained that my family and I had proceeded to erect 

improvements to the homestead prior to 1999.  In respect of the 

upgrades which were carried out by DPW, I explained that, although I 

had from time to time received briefings on the security upgrades, I was 

not intimately involved with the finer details.   

 

91. I then set out my consideration of the three reports and my appraisal and 

analysis thereof.  I found that the legislative framework governing the 

upgrades was “either deficient in certain respects, wholly ignored or mis-

applied” and concluded that the following should occur: 
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91.1. The Minister of Police (as the implementing Minister under the 

National Key Points Act) must expedite a review of the 

legislation in question and report to Cabinet periodically in this 

regard; 

 

91.2. The Minister of Police is to “report to Cabinet on a 

determination [as] to whether the President is liable for any 

contribution in respect of the security upgrades”;  

 

91.3. The Minister of DPW is to report to Cabinet on the review of the 

protocols and procedures regarding procurement, expenditure 

and oversight applicable to prestige and related projects; 

 

91.4. The Ministers comprising the Security Cluster and the Minister 

of DPW are to report to Cabinet on their clearly defined roles 

and responsibilities when dealing with the security which 

attaches to the President and Deputy President and former 

Presidents and Deputy Presidents; and 

 

91.5. Cabinet is to conduct a review of Cabinet Policy 2003, relating 

to security of the President, Deputy President and former 

Presidents and Deputy Presidents with a view to setting 

parameters for expenditure and implementation. 
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92. Finally, I reported that I had considered and was satisfied that adequate 

steps were being taken in terms of civil and criminal law, as well as 

departmental procedures in respect of disciplining those responsible for 

any irregularities in the project.   

 

93. The second Report was tabled before Parliament on 14 August 2014.   

 

94. On 19 August 2014, having considered the Report, the National 

Assembly passed a resolution establishing an ad hoc Committee to 

consider my report, make recommendations where applicable and report 

to the Assembly by no later than 24 October 2014. 

 

95. I am informed that the fact that I queried some of the findings in the 

Public Protector’s report in my reports to Parliament is in no way 

inconsistent with my obligations arising from the PP’s remedial action; 

indeed my response and report to the Speaker were in compliance with 

the steps proposed in the PP Report. Had it not been, then a report 

would not have been necessary at all.  In other words, the PP Report set 

out certain objectives and the intent of my responses was to provide 

feedback on how those objectives would be achieved. This conforms 

with the mechanism which the Public Protector Act read with the Ethics 

Act contemplates.  That is precisely the exercise that I engaged in then 

and the implementation of which I continue to engage in now. 
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96. The DA directs criticism at my reports, but nothing in my reports of April 

and August 2014 is constitutionally invalid because:- 

 

96.1. a distinction between security-related and non-security related 

costs is clear from the PP Report and she left this to me for 

further determination (complemented by others); 

 

96.2. the reasonable costs of the non-security related features 

identified by her are similarly for further determination; and 

 

96.3. the reasonable portion of those reasonable costs too falls to be 

further determined by me with the help of the South African 

Police Service and the National Treasury. 

 

97. Subsequent to the tabling of the two Reports, and on 21 August 2014, I 

received a letter from the PP, purporting to inform me that her reports 

“are by law not subject to any review or second guessing by a Minister 

and / or Cabinet” and that “the findings made and the remedial action 

taken by the Public Protector can only be judicially reviewed and set 

aside by a court of law.”  I annex a copy of this letter marked “D”. 

 

98. I responded on 11 September 2014 and expressed my disagreement 

with the PP’s assertion that her reports could not be reviewed by any 

person other than a court of law.  I stated that, it was my understanding 

(based on legal advice) that “the role of the Public Protector is akin to 



Page 43 
 

 
 
 

that of an Ombud and quite distinct from that of a Judge.”  As such, 

reports emanating from the Public Protector “are not judgments to be 

followed under pain or a contempt order, but rather, useful tools in 

assisting democracy in a co-operative manner, sometimes rather 

forcefully.”   I annex a copy of this letter marked “E”.   

 

99. The PP replied on 15 September 2014 expressing her disagreement with 

my views.  I annex a copy of this letter marked “F”. 

 

100. I submitted this correspondence to the Speaker on 12 September and 

they were tabled before the National Assembly on the same day. 

 

101. Following eight (8) meetings of the ad hoc Committee, the Committee 

delivered its findings and recommendations on 30 October 2014 and 

reported to the NA on 11 November 2014.  In compiling its report, the ad 

hoc Committee made reference to: 

 

101.1. The Inter-Ministerial Security Cluster Task Team Report; 

 

101.2. The Report of the Joint Standing Committee on Intelligence on 

the Inter-Ministerial Report; 

 

101.3. The PP Report;  

 

101.4. The SIU’s Final Report; 
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101.5. The letter, dated 21 August 2014 from the PP to the President; 

 

101.6. My response dated 11 September 2014; and 

 

101.7. The PP’s response to me of 15 September 2014. 

 

102. It concluded that it could not make a determination on whether or not the 

upgrades in question were related to security and could not rely on the 

PP’s report in this regard since “the Public Protector is not a security 

expert”.  

 

103. In respect of the question whether I and my dependents benefitted 

unduly as a result of the security upgrades, the Committee 

recommended that: 

 

“the matter of what constituted security and non-security 

upgrades at the President’s private residence be referred back 

to Cabinet for determination by the relevant security experts in 

line with the Cabinet Memorandum of 2003. Cabinet should 

report back to Parliament on the steps taken to give effect to 

this recommendation.” 

 

104. In line with this recommendation, the Minister of Police established a 

technical team of qualified security experts to undertake the evaluation 
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of the security exercise.  I deal further below with the Minister of Police’s 

Report. 

 

105. For present purposes, it suffices to note that the Minister of Police 

presented his report to the ad hoc Committee on 21 July 2015.  He 

reported that: 

 

105.1. The swimming pool, new kraal, chicken run, culvert, visitors’ 

centre and amphitheatre had been assessed by experts and 

were found to be security features; and 

 

105.2. There was no evidence that I or any of my family members had 

requested anything to be constructed at Nkandla. 

 

106. The Minister of Police’s report was tabled before the National Assembly 

on the same day, and a further ad hoc Committee was established to 

consider the Minister of Police’s report.   

 

107. The following day (22 July 2015), the ad hoc Committee visited my 

residence at Nkandla for an inspection in loco. 

 

108. The ad hoc Committee’s findings were essentially that: 
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108.1. There was insufficient value for money in the project and there 

was gross exaggeration of the scope, scale and costs of the 

Nkandla upgrades; 

 

108.2. Much of the work was incomplete; 

 

108.3. Various department were pursuing civil, criminal and 

disciplinary steps against various persons responsible for the 

irregularities; 

 

108.4. That there had been compliance with the recommendations of 

the previous ad hoc Committee’s recommendations. 

 

109. The findings of the ad hoc Committee were tabled before the National 

Assembly on 18 August 2015 for adoption. 

 

110. Given the nature of the remedial action, compliance with the ordinary 

meaning of the terms thereof required a consideration of a range of 

factors.  Moreover, nothing in the PP’s remedial action suggests (or 

could in law suggest) that her recommendations exclusively cover the 

field as to what remedial steps might be taken by either the NA, Cabinet, 

the SIU or me in response to a particular issue.  On the contrary, the 

terms of her remedial action rightly require the involvement of third 

parties besides me.  This means that it is permissible (or “rational” to use 

the DA’s word) for other efforts to be initiated and operate in response to 
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the PP Report – and indeed for the reasons already given it is necessary 

to do so if the remedial action of the PP is to be rationally and fairly 

implemented.  This is more so because the remedial action 

contemplates that I, in my individual capacity, am liable for certain costs. 

 

111. The complaints of the DA and the PP herself in her letter dated 21 

August 201430 regarding the nature of my response and the failure to 

refer to her report are unjustified.  The form and content of a response 

as contemplated in the Ethics Act is not prescribed, and I did not 

understand the Act to require me to reply ‘chapter and verse’ to each 

and every element of the 447 page report.  Indeed to do so would 

trivialise and render nonsensical the process set out in the Public 

Protector Act read with the Ethics Act. 

 

112. My stance in this matter must in these circumstances be correct: to 

comply with the ordinary meaning of the terms of the PP’s remedial 

action properly requires a consideration of a range of factors, including 

what measures at the private residence do not relate to security, and 

what reasonable contribution ought to be made in respect of such 

upgrades.  It is in recognition of this view that I reported to the National 

Assembly not only on the PP Report, but on all of the Reports I had 

received pursuant to the Nkandla upgrades. 

                                            
 

30
 Annexure “JS9” to the founding affidavit and specifically paragraph 10 thereto about a 

stated response to the report  
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The “reprimanding exercise” 

 

113. The PP Report requires me to “reprimand” the Ministers involved for the 

“appalling manner in which the Nkandla Project was handled and state 

funds were abused”.  The first difficulty with this exercise is that it is not 

at all clear what is meant by “reprimanding’” – does this require a 

disciplinary action to be instituted? A ‘slap on the wrist’? A stern 

warning? Suspension with or without pay?  Immediate dismissal?  

Furthermore, certain of the Ministers in question (most notably the 

Minister of Public Works under whose authority the upgrades were 

carried out) are no longer Ministers in my Cabinet. 

 

114. To the extent that the “reprimanding exercise” requires the disciplining of 

those responsible for unlawful or irregular conduct in respect of the 

Nkandla upgrades (which it is submitted is the only reasonable 

interpretation), this process is underway, and it has given rise to 

disciplinary inquiries, civil claims and criminal charges.  

 

115. In October 2012, the Minister of Public Works, TW Nxesi (who had been 

appointed late in 2011), ordered an investigation into the conduct and 

management of the security upgrades at Nkandla in response to public 

concern that the cost estimates being mentioned were excessive and to 

allegations that I had used State resources to build my private 

residence.  The outcome of this investigation was an ‘Investigation 

Report:  Prestige Project A:  Security Measures, President’s Private 
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Residence Nkandla’, produced in January 2013 (“Security Cluster 

Report”).  Because this report contained details relating to the security 

upgrades, it was initially classified as “Top Secret” and referred to 

Parliament for consideration where it was later declassified. 

 

116. The Security Cluster Report was considered and reported on by the 

Joint Standing Committee on Intelligence (JSCI) and thereafter the Joint 

Cabinet Committee.  It was subsequently tabled at Cabinet, which made 

the decision that the Security Cluster Report should be made available 

to the public.  A copy of the Security Cluster Report is annexed marked 

“G”. 

 

117. The findings of the investigation were that allegations that I had used 

state resources to build or upgrade my personal dwelling were 

unfounded; however, there were a number of irregularities in relation to 

the appointment of service providers and procurement of goods and 

services.  In response to the findings, the Minister of Public Works 

engaged with the Special Investigating unit (the “SIU”) and the Auditor-

General for further forensic and criminal investigation.  The Security 

Cluster Report further recommended that Parliament review the National 

Key Points Act and that DPW develop a policy for the management and 

control of Prestige Projects.   

 

118. On 14 May 2015, the Minister of Public Works reported on the 

implementation of the recommendations contained in the Security 
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Cluster Report.  This DPW report (annexure “H” hereto) confirmed that 

all persons responsible for the loss of state funds should be held 

accountable.  The following action has been taken arising from this 

report of DPW: 

 

Disciplinary action 

 

119. Following the Security Cluster Report, DPW instituted disciplinary action 

against eleven of its employees, all of whom are accused of having 

breached various provisions of the Department’s Code of Conduct in 

relation to the approval and expenditure of public funds relating to the 

upgrades at Nkandla.  I further annex marked “I” the charge sheet of Mr 

Rindel, who is accused of the following misconduct (amongst others): 

1. breaching the provisions of Treasury Regulation 16A6.4 
as read with National Treasury Practice Note 6 of 2007; 

2. breaching the provisions of the National Treasury 
Supply Chain Management Guide; 

3. breaching paragraph 1.2 of SCM Practice Note No. 4 of 
2003 (the Code of Conduct for Supply Chain 
Management Practitioners) by failing to act efficiently, 
effectively and with integrity; 

4. breaching the provisions of the Disciplinary Code and 
Procedures for the Public Service as contained in 
PSCBC Resolution 1 of 2003 ; 

5. contravening Section 45 of the PFMA, in that you failed 
to ensure that the system of financial management and 
internal controls established for the department are 
carried out in your area of responsibility and you failed 
to take steps to prevent irregular expenditure within 
your area of responsibility. 

6. contravening Regulation C4 of Chapter 2 of the Code of 
Conduct as contained in the Public Service Regulations 
dated 1 January 2001. 
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120. I am informed that the disciplinary hearings against the DPW employees 

have been postponed pending the outcome of an application to court 

made on 19 February 2015 by three media houses (Media24, Times 

Media Group and M&G Media Limited) under case number 2186/2015.   

I understand that in that application, the Pietermaritzburg High Court will 

be asked to rule on the conflicting decisions by different chairpersons in 

the disciplinary matters – one of the chairpersons has ruled in favour of 

granting the media access to the hearings in the public interest and 

other chairpersons have refused the media access either on the ground 

that they do not have authority to grant access or that they do not 

believe it is in the public interest to do so.  I am informed that the matter 

has been set down in May 2016 and it has been agreed between all 

parties that the disciplinary hearings would be postponed until the 

outcome of that case. 

 

Civil damages 

 

121. I am further informed that on 11 August 2014, the SIU instituted a High 

Court action on behalf of the Department (which is still pending) against 

the architect and principal agent of the Department for an order in the 

following terms: 

 

declaring its/his appointment in respect of the security upgrades 
at Nkandla to be inconsistent with the provisions of section 217 
of the Constitution and the Department’s supply chain 
management policy and procedures;  
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declaring that the contract concluded between the Department 
and the Architect and principal agent is invalid and of no force 
and effect; and 
 
directing that it is just and equitable that the architect and 
principal agent should pay to National Treasury an amount of 
R155m which represents financial loss suffered by the 
Department as a result of the unlawful, wrongful and negligent 
conduct. 

 

122. This action is pending. 

 

Criminal prosecution 

 

123. Following the DPW report, evidence has also been handed to the 

prosecuting authorities contained in ‘criminal dockets’ in respect of three 

former senior DPW officials, with a recommendation that they be 

prosecuted for contravening section 86 of the Public Finance 

Management Act (“the PFMA”).  I am advised that those dockets are 

presently being considered. 

 

124. The Department also referred the possibly fraudulent or invalid Tax 

Clearance Certificates of 14 of the consultants and contractors who 

carried out the upgrades to the South African Revenue Services for 

further investigation and possible prosecution.  This matter, too, is 

ongoing. 
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Reform of the SCM processes 

 

125. Finally, arising from the Report, DPW has undertaken reform of the 

entire SCM processes to strengthen controls. This includes the 

establishment of a Compliance Unit in the Department to ensure all SCM 

processes are in compliance with the PFMA and relevant legislation and 

policies, and the development of norms and standards to guide the 

implementation of security requirements at the private residences of 

political office bearers. 

 

Conclusion on the “reprimanding exercise” 

 

126. I have demonstrated that those responsible for the irregularities in the 

Nkandla upgrades are in the process of being brought to account.  I 

submit that this is what the PP Report required when it recommended 

that I conduct the “reprimanding exercise”.  I also submit that I have no 

power nor would it be lawful for me to engage in any disciplinary 

procedure in respect of officials: 

126.1. who are not in my employ; and 

126.2. for whom properly constituted disciplinary hearings have not 

occurred. 

 

127. The “reprimanding exercise” is ongoing and the outcome is not yet 

known.  Any attempt to challenge this exercise would be premature.  
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The “security exercise” 

 

128. Finally, the remedial action in the PP Report required the undertaking of 

a “security exercise”.  I have explained above the PP’s conclusion was 

that the reasonable costs of the non-security upgrades must be 

determined by me as President, and that I – as an individual – must pay 

to the State a reasonable percentage thereafter.  The exercise of 

determining which of the upgrades are not related to security and the 

reasonable costs thereof is referred to as the “security exercise”. 

 

129. The DA’s interpretation of the security exercise, while serving its political 

ends, is fundamentally flawed based on what I have set out and on a 

plain reading of the PP Report.  It would be wholly inappropriate and 

administratively incorrect for me to be denied a fair and rational 

investigation into the extent of my liability, both as President of the 

Republic and as an individual.  Furthermore, nothing in law or on a 

proper interpretation of the remedial action obliges me to accept the PP 

Report as if it constitutes a money judgment which is finally dispositive of 

the amount to be repaid.   

 

130. I have indicated that I have at all times been committed to making a 

reasonable contribution to any upgrades which are found not to be 

security-related and which will benefit my estate unduly. This, and 

nothing more, is precisely what the report requires.  Indeed I might 
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mention that the EFF in CCT 143/15 understands the exercise to be 

limited to the 5 specific items. 

 

131. The PP’s remedial action in requiring me to determine (with others) a 

reasonable portion of the reasonable costs of the specific items for me to 

pay back to the State was not meant as an order by the PP, nor should I 

personally determine what, if any, to pay, lest as mentioned above I be 

accused of being ‘judge and jury in my own cause’.  It is prudent and 

rational therefore for me to be removed as the actual decision-maker 

from that process of determining any amount payable.  That is what I 

indicated to the PP on 11 September 201431 and what I endeavoured to 

do by engaging the Minister of Police to conduct the security exercise.  

And I remained by design removed, again as decision-maker, from the 

National Assembly process, again to maintain fairness and rationality in 

the process. 

 

132. I must emphasise that my position in relation to the effect of the PP 

Report and my compliance with the remedial action as set out above 

and detailed below is not novel.  It was clearly expressed in the two 

reports of April and September 2014 – and in my answers in the 

National Assembly.   

                                            
 

31
 Annexure “JS10” to the founding affidavit. 



Page 56 
 

 
 
 

Appointment of the Minister of Police to conduct the security exercise 

 

133. As set out above, by the time the PP rendered her report, I had received 

several reports on the Nkandla project32 (including a Task Team Report 

of the Inter-Ministerial Committee and a report from the Joint Standing 

Committee dealing with the Task Team Report).  I had also, by the time I 

reported thereon in August 2014, received an interim report from the SIU 

and was briefed on the investigation which DPW was conducting and 

was reporting to me and Cabinet on. 

 

134. In that context, I adopted the position that the Minister of Police should 

investigate certain aspects, not least of all because the PP Report 

indicated as remedial action that I should, with the assistance of the 

SAPS and the National Treasury, determine a reasonable contribution to 

the reasonable cost of the specific items.  It would hardly be appropriate 

for me to do such calculations on my own, given that I would then 

(correctly) have been accused of being ‘judge and jury in my own 

cause’.   

 

135. It is for this reason that in my second report to the National Assembly 

(dated 14 August 2014), and in accordance with the PP Report remedial 

action which required that the security exercise should be carried out 

with the SAPS, I required that the Minister of Police should undertake an 

                                            
 

32
 See, for instance annexure “JS4” to the founding affidavit. 
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exercise to determine which of the upgrades (if any) at Nkandla were not 

related to security. 

 

136. In my report to Parliament, I said the following: 

“The Minister of Police as the implementing Minister under the 
National Key Points Act, to expedite the review of this legislation 
which is currently under way and to report to Cabinet 
periodically of the progress in this regard; 
 The Minister of Police as the designated Minister under the 
National Key Points Act to report to Cabinet on a determination 
to whether the President is liable for any contribution in respect 
of the security upgrades having regard to the legislation, past 
practices, culture and findings contained in the respective 
reports."33 (emphasis added). 

 

137. The Minister of Police prepared the report with the benefit of security 

experts.  The report is dated 25 March 2015 but was in fact tabled 

before the ad hoc Committee on 21 July 2015.   

 

138. The conclusion of the Minister of Police was the following: 

“As the Minister assigned to make a determination on the 
security upgrades of the President’s homestead at Nkandla and 
having paid due consideration to the facts given above, 
evidence points to the questionable features, namely the animal 
enclosure (cattle kraal and/or goat kraal with culvert and 
chicken run), fire pool (swimming pool), soil retention wall 
(amphitheatre) and visitors’ centre as being security features 
which are in accordance with the physical security requirements 
and/or interest.  
 
Having considered the strategic importance of the homestead, 
national security interest, relevant legislation, scientific and 

                                            
 

33
 See in this regard paragraphs 63.1 and 63.2 of the Minister of Police’s Report dated 14 August 

2014, page 520, annexure JS8 to the papers. 
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graphical demonstration arriving at the following carefully 
considered decision, is inescapable, that;  
the fire-pool and/or swimming pool is a strategic asset useful 
in fire fighting and therefore, is a security feature.  
the animal enclosure which is made of chicken run, kraal and 
culvert keeps livestock away from the security infra-structure 
and therefore these features complements PIDS security 
fence ,MDB Technology and are security imperatives for fence 
technology to work. And as such it is a security feature.  
The soil retention wall and/or “amphitheatre” have a clear 
security  
purpose as an Emergency Assembly Point for the family and 
homestead dwellers. Soil retaining wall is critical in holding soil 
and substrate thereby reinforcing the soil bank carrying the 
inner road surface. This area is therefore a necessary security 
feature.  
• The visitors’ centre has to cater for the Presidents 
distinguished guests’ meetings and local constituency meetings. 
During such meetings privacy and confidentiality is necessary.  
9.2  
There are protocol, physical and information security 
imperatives that should be observed in hosting such meetings. 
Therefore the visitors’ centre is in this regard a security feature.  
Accordingly, the State President is therefore not liable to pay for 
any of these security features.” 

 

139. The National Assembly adopted the Minister of Police’s report without 

amendments following a report by the ad hoc Committee on 18 August 

2015. 

 

140. Having referred the matter to the Minister of Police for determination, 

and the Minister having made the determination that none of the 

upgrades in question were “not related to security”, there was no 

question of quantum for me to refer to Treasury.  Indeed, the security 

exercise had been completed, albeit that the outcome is one which the 

DA and EFF dispute.  I am informed that if the DA and EFF wish to 

challenge the Minister of Police’s report or the findings of the ad hoc 
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Committee or the adoption thereof by the National Assembly, they ought 

to do so through the process of judicial review.  Neither party has sought 

to review any of these decisions which, I am informed remain extant in 

law. 

 

141. Rather than launching a review, the DA, like the EFF in their application, 

are constrained to contend that the exercise the PP directed excluded 

any consideration of whether the specific items were security-related. 

This is a fundamental misinterpretation on a plain reading of the PP 

Report.  It is, in my submission, relevant to the very issue of a 

“reasonable portion” whether such expenditure was not security-related 

as opposed to prime features of security.   

 

142. The PP Report did not say and could not mean that security 

considerations did not play any role in the provision of the specific items. 

Nor did it say and nor could it mean that I must unquestioningly, as an 

individual, pay for the specific items. Put differently, on a plain and 

common sense interpretation of the PP’s remedial action, as President I 

have complied with the PP Report. 
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Parliamentary questions and answers 

 

143. I have answered questions in Parliament concerning the actions I have 

taken in response to the PP Report (and particularly in relation to the 

security exercise) on at least two occasions. 

 

144. On 21 August 2014, Mr Malema of the EFF stated that (at least in his 

view) the report of the PP “supersedes” any other report or process and 

demanded that I comply with the terms of the PP Report.  I responded 

as follows (as is apparent from page 25-26 of annexure “J”): 

 

The PRESIDENT OF THE REPUBLIC: Thank you, hon Speaker. 
As I said when answering the question, I have responded to the 
reports about Nkandla. The reports about Nkandla are not only 
from the   Public Protector. There is the SIU report. There was a 
report before the task committee. I have responded to all the 
reports, as I am supposed to. I hope we are not going to make a 
debate on this issue, because I’ve ... [Interjections.] ... 
responded appropriately. The issue, for example, that the hon 
member is  referring to is a matter that arises in the 
recommendations of the Public Protector. [Interjections.] And I 
am saying, the people who did the upgrades at Nkandla ... 
[Interjections.] ... they are the ones who always ... 
The SPEAKER: Hon members, please allow the President to 
finish. 
The PRESIDENT OF THE REPUBLIC: ... determine who pays 
when to pay. It is the government that decides. And the matter 
is referred to people who are legally authorised to make that 
determination. Thank you, hon Speaker. [Applause.] 

 

145. In other words, I once again made it clear that I had complied with the 

reports and that the determination of how much should be paid was 

being made by people who are “legally authorised to make that 

determination”. 
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146. In response to a further question by Mr Malema of 11 March 2015 in 

Parliament demanding that I “pay back the money”, I again reaffirmed 

my respect for the office of the PP but indicated that I did not view her 

report as equivalent to a money judgment.  My response appears at 

pages 112-113 of Hansard (see annexure “K” to this affidavit): 

The PRESIDENT OF THE REPUBLIC (Mr J G Zuma): Hon 
Speaker, firstly, I have never interfered with any institution and I 
will never do so. Secondly, I have no case against me. The NPA 
dropped the case. It was not influenced by me but it did that on 
its own accord. There is no case against me regarding Nkandla 
nor is there a pending arrest. You will recall, hon Malema, that 
when the headlines came out, they said that I have squandered 
R250 million, that is how the headlines were. The task team of 
the government investigated and did not find that I took even a 
penny. The SIU also investigated and did not find that I ever 
took even a penny. The Public Protector equally made the same 
finding. I never took up a penny on what was happening there.  
 
Then the Public Protector made recommendations and 
recommendations are recommendations, they are not verdicts. 
Recommendations are recommendations subject to be taken or 
not taken if they are recommendations. It is only a judge’s 
verdict that you either have to go to prison or pay the money. If 
there is a recommendation then that recommendation has to be 
subjected to those that the Public Protector reports to. 
Parliament, which is an appropriate body, has dealt with this 
issue and made specific directions that include that the 
executive must work on this issue you are talking about. The 
Minister of Police has said it in public that at the end of March 
he is going to conclude and come back to present the report. So, 
I do not know why the issue of pay back the money. In the first 
instance, a recommendation is a recommendation. It cannot be 
equated to a verdict. I hope you have lawyers there, I am sure 
that they will help you to interpret this. [Applause.] [Laughter.] 
Thank you very much. [Laughter.] 

 

147. On 6 August 2015, the Chief Whip of the Opposition asked the following 

question in the National Assembly:  “Mr President, can you explain on 

what basis in law have the recommendations of the Public Protector, 
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made in her report  Secure in Comfort with respect to Nkandla – and I 

said it right – [Laughter.] been substituted by those of the Minister of 

Police who was appointed by you, reports to you and owes his political 

existence to you? [Applause.]”  (See page 148 of Hansard, annexure “L” 

hereto). 

 

148. My response (at page 150 of annexure L) was disrupted, but essentially 

I again reiterated that “there were recommendations that said, the 

Minister should ...: ... do what is asked by the report of the Public 

Protector, that the Minister of Police will make a determination. 

[Interjections.] And this is what the Minister of Police has done. Your 

Parliament is at the moment discussing the issue after the site visit to 

Nkandla. The process is still on and therefore I do not see the reason 

why should I come to the point where I am to determine why this or that 

must be done. You have a process as this House which is not yet 

concluded. You are doing what you were supposed to do with the report 

that was brought to you. It was not just brought to you to look at it, but 

there were recommendations in terms of  which you were supposed to 

say what then should happen. And the process has moved forward. I am 

saying the process has not been completed. Why then should we think 

we must have a final word? I do not see any logic in doing that, 

absolutely. Thank you, Madam Speaker. [Applause.]” 
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Conclusion on the Security Exercise 

 

149. It is clear from the aforegoing that I have complied with the requirements 

of the remedial action relating to the security exercise.  The fact that the 

DA and EFF do not like the outcome of the process does not entitle 

them to challenge the process itself.  The correct target of their 

application should accordingly be the Minister of Police’s report (with 

which they apparently disagree) and the resolution in the National 

Assembly which, having considered the report, adopted it. 

 

AD SERIATIM RESPONSE 

 

150. Much of the founding affidavit purports to set out the content of the PP 

Report.  It is not necessary for me to respond where this occurs save for 

noting at the outset that I do not dispute that the report speaks for itself 

and it is to be interpreted in context. 

 

Ad paras 1-4 

 

151. Aside from disputing that the contents of the DA’s founding affidavit are 

all true and correct, I admit the contents of these paragraphs. 
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Ad paras 5-9 

 

152. I admit the description of the parties to the application.   

 

Ad paras 10-11 

 

153. I deny that I have failed to comply with the remedial action in the PP 

Report and/or that I have failed to engage “rationally” with the report.  I 

also dispute that I have demonstrated contempt or disdain towards the 

PP, Parliament, the National Assembly, the Constitution and the law, as 

alleged. 

 

154. I deny the allegations contained in paragraphs 10, 11.1 and 11.3.  I have 

not engaged with the PP Report in the manner my political opponents 

would have wished for, but that is hardly an objective measure. 

 

155. The NA did not take issue with my response – and the work of the NA’s 

ad hoc committee continues. 

 

Ad paras 12-14 

 

156. I admit that the DA has the necessary standing to bring this application. 
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Ad para 15 

 

157. This paragraph demonstrates the DA’s fundamental misunderstanding of 

the nature of the Public Protector’s powers and the terms and purpose of 

her report on the Nkandla Project.   

 

158. Whatever the PP’s powers, they did not in the matter at hand include – 

through what the DA proposes is a power to “hold the President as well 

as Ministers, officials and private service providers accountable” – any 

competence to bind me to pay back money as though the PP’s office 

were a court of law.  What is more, the DA’s suggestion that the PP has 

the power to hold me and others “accountable” cannot mean – as the 

DA appears to imply – that a finding of ‘guilt’ is permissible before the 

report has even been compiled.  To the extent that this is what the DA 

contends for, I am advised that it is simply the wrong premise for the PP 

to execute her functions. 

 

159. And whatever power the PP may have as a matter of law, she did not 

exercise any power in this matter to issue a final and binding set of 

remedial actions which, absent a review, amounted to a direction that I 

without more “pay back the money”.  On its own terms the report 

constitutes an “Investigation into Allegations of Impropriety and 

Unethical Conduct relating to the Installation and Implementation of 

Security Measures by the Department of Public Works and in respect of 

the Private Residence of President Jacob Zuma at Nkandla in the 
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KwaZulu-Natal Province” 34  (emphasis added).  The DA’s attempt to 

ascribe fault to me from the outset of the PP’s investigations, although 

politically explicable, is without merit in law. 

 

Ad para 16 

 

160. It is correct that in 2008 members of my family and I commenced 

renovations for our homestead at Nkandla at our personal expense.  

Following my elevation to the presidency in 2009 the Ministers of Police 

and Defence assumed responsibility for my protection, and an aspect of 

their function was to engage in an overall assessment of all presidential 

security operations which included certain security upgrades at the 

homestead.  The works subsequently undertaken are detailed in the 

various reports that are the subject of this dispute. 

 

Ad paras 17-21 

 

161. I take no issue with the factual allegations contained in these 

paragraphs.  I deny however the insinuation in paragraph 21 of 

impropriety on my part referring to the PP having informed me of her 

investigation in 2012. 

 

                                            
 

34
 Paragraph (i) of the PP’s Executive Summary. 
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Ad para 22 

 

162. I admit that the Public Protector conducted the investigation as 

described. 

 

Ad para 23 

 

163. I have never sought to intimidate the PP.  I have at times differed from 

her views and raised some issues upon which we engaged but this is to 

be expected in a constitutional democracy and is entirely appropriate of 

me in the discharge of my presidential responsibilities.  

 

164. I met with the PP on 11 August 2013., as reflected at paragraph 5.2.2.1 

at page 111 of her Report. 

 

Ad paras 24-28 

 

165. I point out that the fact that there is an investigation by the PP does not 

mean that other organs of state are prevented or excused from fulfilling 

their own constitutional mandates to identify and uproot corrupt and 

unlawful behaviour.  This is why the Task Team was tasked with their 

investigation (which is in any event far broader than the PP Report) and 

why the SIU and DPW were mandated to undertake their respective 

investigations.   
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166. I specifically deny that the aim of the Task Team or any other 

investigation was to exonerate and protect me and to shift the full blame 

for the Nkandla debacle to others.  In any event, the other respondents 

will speak for themselves in this matter. 

 

167. I would be surprised if the DPW did not consider it its task to investigate 

allegations of serious and improper expenditure within the Department.  I 

certainly did not regard the PP’s decision to investigate the matter as 

excluding a DPW investigation; on the contrary.  In the circumstances, it 

is incorrect to suggest that the investigation was to exonerate me. 

 

Ad paras 29-30 

 

168. I have no knowledge of any attempt by Government Ministers with the 

Chief State law Advisor to convince the PP to drop her investigation.  

 

Ad paras 31-37 

 

169. To the extent that these paragraphs correctly record what is included in 

the PP Report, they are admitted as to their contents.  I note that the 

application is limited specifically to the findings and remedial action 

directed at me. 
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170. The report speaks for itself.  I do not accept any allegations of wilful 

impropriety on my part, nor does the PP Report impute any impropriety 

to me. 

 

171. The essence of the allegations in these paragraphs is wide and general. 

I would accept that some Ministers may have regarded the PP’s 

investigation as unnecessary and duplicative of other investigations 

underway.  That does not mean that this was irregular.  The PP is 

independent from State influence and has proven so repeatedly.  If such 

comments have been made to her, it obviously was grist to the mill.  If 

these went further than mere comments, I deprecate any overreaching. 

 

Ad para 38 

 

172. As mentioned, the nature of the PP’s power is currently the subject of 

debate and whatever the outcome of the debate, I deny that in the 

circumstances of this case, the PP Report could be interpreted as a 

“ruling”.  The deponent’s play on semantics in this regard adds no value 

to the matter. 

 

Ad paras 39-40 

 

173. It is correct that the PP Report was released on 19 March 2014. 
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Ad para 41 

 

174. I deny that I did not report on the PP Report.  Neither Chapter 9 nor the 

Public Protector Act and not even the PP Report specifies the form of a 

report to the PP or to the National Assembly.  For the reasons I advance 

below in analysing what the Ethics Act anticipates I submit that the 

response of 2 April 2014 was neither unlawful nor inappropriate.   

 

175. Section 3(5)(a) of the Ethics Act states: 

 

“The President must within a reasonable time, but not later than 
14 days after receiving a report on a Cabinet member or a 
Deputy Minister referred to in sub-section (2)(a), submit a copy 
of the report and any comments thereon, together with a report 
on any action taken or to be taken in regard thereto, to the 
National Assembly”. 

 

176. The contents of my report of 2 April 2014 summarise my comments on 

the PP Report and the action to be taken in regard thereto.  It is 

addressed to the Speaker on behalf of the National Assembly and, as I 

have pointed out, in light of the comprehensive nature of the PP Report, 

it effectively summarised my initial response to the report. 

 

177. The allegation that I failed to comply with my obligations under section 

3(5)(a) of the Ethics Act is accordingly incorrect. 
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Ad para 42 

 

178. The contents of this paragraph are denied.  The very fact that the Task 

Team’s report was provided to the PP indicates that no nefarious intent 

motivated it.   

 

Ad paras 43-44 

 

179. The allegations in this paragraph are denied for the reasons I have 

already advanced.   

 

180. Quite simply, there existed no reason to endeavour to manipulate the 

process by relying on the Task Team investigation when my report had 

already been rendered on 2 April 2014. 

Ad para 45 

 

181. I admit that the NA constituted an ad hoc committee to consider my 

report of 2 April 2014 and that the committee was unable to complete its 

work because of the 2014 national and provincial elections. 

 

Ad paras 46-49 

 

182. The allegations contained in these paragraphs miss the point.   
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183. As reported on 2 April 2014, government had been concerned for some 

time about the expenditure of state funds during the course of the 

Nkandla upgrades.  Investigations launched pursuant to those concerns, 

specifically by the DPW Task Team and the SIU, were properly 

undertaken to get to the bottom of the matter.  The investigations were 

instituted a few months after the complaints lodged with the PP but their 

outcome pre-dated her report, which in itself demonstrates that 

instituting the “parallel” investigations (not as an alternative to the PP’s 

investigation) served to augment and advance the legal process.  This 

could not have been wrong in law.   

 

184. Crucially, pursuant to these “parallel” investigations, certain disciplinary 

proceedings are underway as well as civil claims and potentially also 

criminal charges. This is beyond the powers of the PP to achieve. 

 

185. I thus deny the DA’s proposition that the investigations at other levels of 

government were intended to undermine the PP’s investigation. I pause 

to state the obvious: if government had adopted a supine approach to 

the problems uncovered in the course of the Nkandla Project and 

awaited the outcome of the PP’s investigation, it would have been 

harshly criticised for its inaction and the officials responsible for the 

mismanagement of the project would have continued to occupy their 

positions with impunity.  This would have been untenable given the 

magnitude of the failures and dysfunction characterising the project – 
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and opposition parties like the DA and the EFF would have been the first 

to protest such an outcome, and rightly so. 

 

186. For these reasons I deny that the actions criticised by the DA in these 

paragraphs were in any way unlawful or invalid. 

 

Ad paras 50-52 

 

187. As I have set out in some detail above, my responses in April, August 

and September 2014 do constitute reports as foreshadowed by the 

Ethics Act. 

 

Ad paras 53-55 

 

188. I admit the correspondence between my Office and that of the Public 

Protector. 

189. I maintain that the position asserted in my letters is not incorrect in light 

of what I advance in this affidavit. 

 

Ad paras 56-57 

 

190. I deny that I did not meet with the Public Protector or constructively 

engage with her.  I met with the PP on 11 August 2013, as reflected at 

paragraph 5.2.2.1 at page 111 of her Report. 
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Ad paras 58-59 

 

191. I admit the contents of the letter.   

 

192. It is for the Speaker to answer the issue.  It is not quite clear why the 

term “brief” is used.  The PP produced a comprehensive report and any 

such brief would only have provided a stage for political attacks on me.  

 

Ad paras 60-64 

 

193. I admit that the findings of the ad hoc committee are as set out in these 

paragraphs. 

 

Ad para 65 

 

194. I deny that the NA’s resolution dated 13 November 2014 is invalid. 

Ad paras 66-72 

 

195. I have previously answered these averments and they are, moreover, to 

be dealt with separately and appropriately by the Minister of Police and 

the Speaker. 
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Ad para 73 

 

196. I note these criticisms of the Minister of Police’s report – which criticisms 

are best dealt with by the Minister himself. For my part I am advised that 

in law the position is clear: the report stands until reviewed and set 

aside.  It was and remains open to the DA to bring an application for 

judicial review but it would do so at its peril in light of my submissions. 

 

Ad paras 74-88 

 

197. The DA is critical of the report of the Minister of Police and the conduct 

of the NA, as is befitting, I suppose, of its position as the official 

opposition.  What is important as a matter of law is that there is no 

suggestion that the Minister and the NA did not apply their minds to the 

issues.  If the NA made a political decision, that is exactly what it is 

expected to do.  And if that decision is not to the liking of the DA and its 

ally (at least on this occasion) the EFF, that is hardly surprising or 

irrational. 

 

Ad paras 89-104 

 

198. I note the legislative framework governing the PP’s powers and my 

obligations.  The correct interpretation of these powers is currently a 

matter of debate before the courts, which confirms that there is no easy 

or glib answer to the debate (already the High Court and the SCA have 
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come to differing conclusions), and any finality will ultimately be 

achieved by this Court, most probably in the course of the SABC matter. 

I have set out my understanding of the nature of the report insofar as the 

terms thereof relate to me elsewhere in this affidavit.  If there is to be a 

general debate on the status of the actions taken by the PP, my legal 

representatives shall deal with this in legal argument.  

 

Ad para 105 

 

199. It was and is my understanding that it was not necessary – as a matter 

of law – to review the PP Report given how I understand the legal status 

of such report and because – as a matter of fact – numerous aspects of 

the report were not disputed and were being implemented.  As a matter 

of policy, the Presidency considers that it should not litigate against the 

PP.  Certainly, it should not do so as a general rule.  As a matter of 

implementation, self-evidently I did not fail to take the report seriously.   

It is for that very reason that numerous facets of the Nkandla 

development were subjected to scrutiny by various agencies. 

 

Ad paras 106-107 

 

200. I accept that I must, at all times, act lawfully and rationally.  Indeed, this 

is nothing more than my constitutional duty. 
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Ad paras 109-110 

 

201. The contents of these paragraphs are to a large extent a matter for legal 

argument and will be addressed as such.  As I have indicated earlier, I 

do not enter the fray in this regard. 

 

202. It suffices for me to say that my understanding and advice in respect of 

the PP Report on any aspects that are directed at me as President, are 

that those aspects must be carefully considered by me and I must make 

a careful assessment thereof including any remedial action that is 

directed at me in my personal or presidential capacity. 

 

203. Obviously much depends on the context, and the wording of the 

remedial action in the PP Report.  In this matter regarding Nkandla, it 

seems to me that it could not be correct as a matter of law, and is not 

reasonably indicated by the wording of the remedial action in the PP 

Report, that the PP herself was exclusively to make the final decision on 

the amount to be repaid by me.   While the DA seeks to accord such 

exclusivity to the PP in respect of such decisions (generally it appears, 

but particularly in the case of Nkandla), the logical outcome of such 

concentration of powers is that the PP can reject the reasonable 

estimate of whoever decides the reasonable expenses.  She can then 

decide this herself.  If that is what her powers amount to, any exercise to 

do so outside her office has little prospect of being other than wasteful. 
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204. I do not intend any disrespect to the important office of the PP by the 

contentions advanced. And I reiterate that these are complex and 

important legal questions which are not suited for determination before 

this Court in the present application.  

 

Ad para 110 

 

205. For the reasons I advanced earlier I submit that the response of 2 April 

2014 was not unlawful. 

 

206. The DA’s implication is that if the report does not endorse every finding 

of the PP it is irrational.  In this case the DA would want my report to be 

found lacking, so that it can further its political campaign against the 

ruling party.  That is an understandable motive but it cannot mean that I 

have failed to discharge my constitutional obligations merely because 

the DA does not approve of my response to the PP. 

 

207. As set out above, I have complied with the PP Report to the extent that I 

have engaged rationally and lawfully with the contents therein.  

Accordingly there is no foundation for the relief sought against me. 

 

208. I consider the very real weight of the PP Report to be reflected in my 

reaction thereto.  The very case made against the Presidency and the 

pressure on the Presidency of the PP Report indeed are in themselves 

also reflections of such weight.  The PP features in the public by her 
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very public reports.  I am of the view that wars of attrition in the form of 

reviews in a court of law to take up the time and resources of the PP, 

may well be counter-productive and are – unless a proper basis exists 

for the review – to be discouraged.  What is more, in this case the nature 

and terms of the PP’s remedial action lent themselves to further 

investigation (rather than a definitive and final accounting of what 

amounts should be paid back – if any – in respect of the five items). 

Those further investigative steps were undertaken. 

 

209. If I may also make one point at a personal level. Given my previous 

history within the ANC, and continuing in my role as President of this 

country, I have lived for many decades under security threat.  If it comes 

to whether a certain step is security related or not, I would respectfully 

prefer the view of the SAPS to that of the PP.  I understand that the 

present case and the PP Report are fuelled by the comfort the security 

measures provide to me, hence the PP Report’s title.  I understand that 

it is a relative exercise.  I do, however, believe that the very exercise the 

PP called for invites a scrutiny of the security works.  The PP Report 

itself indicates that the PP does not consider herself a security expert.  

That is clear from her recommendation that the Director General of the 

DPW must obtain advice from an independent and reputable security 
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consultant on the security measures that were necessary for the 

protection of the President:35   

 

“With the assistance of the National Treasury, obtain advice 
from an independent and reputable security consultant on the 
security measures that were necessary for the protection of the 
President and estimated legitimate costs thereof…”. 

 

210. The PP Report required that I report to the NA within 14 days of her 

report being published.  Despite the timeframe being woefully 

inadequate to do justice to the magnitude of the investigation and 

document, I kept to the 14 day limit as I was obliged to do and produced 

the 2 April 2014 report to the NA.  Needless to say, the demands on my 

time to investigate and fully report on all the issues were, with respect, 

unreasonably short given the heavy work load of the office, the 

comprehensive content of the report, and, as made clear by the PP 

herself in the remedial action indicated, certain aspects required further 

investigations and enquiries. 

 

211. In order to establish the security relationship of certain of the items in 

particular, I requested the Minister of Police to investigate these and 

provide input to cabinet on the reasonable amount I may have to pay.  

The matter was referred to the NA and it began its own investigations 

into various aspects of the Nkandla issues.   

                                            
 

35
  PP Report, page 70, paragraph (e)(2), DA founding affidavit page 83.   
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212. On 24 August 2014, I again made a report to Parliament and updated it 

with the findings of various entities.  Debates were held in the NA and 

certain resolutions adopted.  I attended Parliament but was shouted 

down and the debate was negated by the unruly behaviour of the DA’s 

ally on this occasion, the EFF.  I have since answered questions in 

Parliament regarding my responses to the Nkandla issues.  To say that I 

have not responded or the NA has not responded is untrue, as both the 

DA and the EFF know full well.  What they are attempting to insinuate is 

that I have not in my response accepted guilt and admitted liability in a 

sum of money. This would please them as a sufficient premise to launch 

further adverse political action directed at damaging me.   

 

213. It is simply not true that I have not reacted to the PP Report.  It is in the 

nature of my office and a feature of any robust democracy that my 

actions and reports written and oral, may have fallen short of the 

expectations of the PP, the DA and the EFF in particular.  That does not 

justify the political accusations that I have held the PP, the NA and the 

Courts in contempt – these accusations are political mischief-making. 

 

214. For the reasons I have advanced it would not be appropriate for me to 

determine a reasonable portion of the reasonable costs of the 5 

(specific) items the PP listed.  It is also now inappropriate for the PP to 

do so given the controversy which has been created. 
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Referral of the matter to the Auditor General complemented by Treasury 

 

215. For all the reasons I have given it is not appropriate for this Court to be 

asked to give the relief sought by the DA (conditionally, on the EFF’s 

direct approach to this Court being successful).   

 

216. That being said, if it is ultimately determined that there are features of 

the Nkandla upgrades which are not reasonably related to security (in 

other words, if this Court should decide to disregard or set aside the 

Minister of Police’s report notwithstanding that there is no application to 

do so), the determination of the reasonable proportion of the reasonable 

cost of those features should be referred to an independent and 

impartial arbiter.  Upon reflection, I propose that the appropriate body 

would be the Auditor General together with an apex Treasury official. 

 

217. I make this proposal in recognition of the politically-charged nature of 

this matter, as further evidence of my commitment to the implementation 

of the PP Report, and with due regard to my responsibility as President 

to promote the unity of the nation and that which will advance the 

Republic.  

 

218. The Auditor-General is a Chapter 9 Institution which is independent of 

the Executive and exercises its powers and performs its functions 

without fear, favour or prejudice.  In terms of section 188 of the 

Constitution and the Public Audit Act 25 of 2004, the Auditor-General 



Page 83 
 

 
 
 

performs constitutional and other functions, including discretionary 

audits which allow for oversight.  Given that the remedial action 

proposed by the PP effectively amounts to an accounting exercise once 

the security hurdle is surmounted, the Auditor-General would be an 

appropriate body to make the determination.   

 

219. Crucially too, the findings of the Auditor-General would be beyond 

political reproach. And including the National Treasury in this proposal 

gives effect to what the PP herself indicated in her remedial action, and 

ensures that two separate functionaries – who are not politicians – are 

tasked with the exercise.  That must be in the interests of the country. 

 

220. In the premises, my submissions are as follows: 

 

220.1. I submit that I have complied with the PP Report by (inter alia) 

appointing the Minister of Police to make a determination of 

what features of the Nkandla upgrades are not related to 

security;  

 

220.2. The DA’s and EFF’s submissions that the Minister of Police’s 

report is wrong to the extent that if found that there are no such 

features which are unrelated to security are irrelevant to this 

application since they have not sought to review or set aside 

the Minister of Police’s determination; 
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220.3. To the extent that this Court is inclined to ignore or set aside 

the Minister of Police’s report (although it is not clear, so I am 

advised, under what jurisdictional power it may do so, or how 

such a decision would be squared with this Court’s existing 

jurisprudence), and makes a determination that certain of the 

Nkandla upgrades are not related to security, I propose that the 

Auditor-General together with Treasury should be appointed to 

complete the exercise set out in paragraph 11.1.1 of the PP’s 

remedial action, and in the meantime this application ought 

properly to be withdrawn with costs.  If it is persisted in by the 

DA, then it should be dismissed, alternatively, the application 

should be adjourned sine die pending the outcome of the DA’s 

application in the Western Cape High Court and/or the 

outcome of the security exercise in light of the proposal I have 

just made regarding the finalisation of the dispute through the 

office of the Auditor-General working with the National 

Treasury.    

 

221. Referral of the matter to the Auditor-General (acting in complement with 

the National Treasury) for determination would mean that it would not be 

necessary for the courts to be forced (inappropriately and prematurely) 

to deal with the applications by the DA and EFF to compel compliance 

with the PP Report by setting a figure for repayment, and the proposal is 

a further and determinative factor for why it is not in the interests of 

justice for this Court to hear the applications directly. 
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Application for condonation 

 

222. Regrettably, this affidavit is filed out of time.  I refer to the self-standing 

application for condonation which will be filed together with this affidavit 

and seek condonation for the late filing of this affidavit. 

CONCLUSION 

 

223. I submit with respect that this application (conditional as it is) should not 

be entertained by this Court.  It should be dismissed with costs, including 

the costs of two counsel.  Alternatively, the application should be 

adjourned sine die pending the outcome of the DA’s application in the 

Western Cape High Court and/or the outcome of the security exercise in 

light of the proposal I have just made regarding the finalisation of the 

dispute through the office of the Auditor-General working with the 

National Treasury. I maintain, however, that the measures I have 

adopted to implement the PP Report are good in law and are rational. 
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______________________________ 

JACOB GEDLEYIHLEKISA ZUMA 

 

The Deponent has acknowledged that he knows and understands the contents of 

this affidavit/declaration, which was signed and sworn to/declared before me 

at                                on this the                   day of NOVEMBER 2015, the 

regulations contained in Government Notice No R1258 of 21 July 1972 (as 

amended) having been complied with. 

 

 

   

COMMISSIONER OF OATHS 

 

 

 


