
 
 
 

 
 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE NO.: CCT 171/15 
 

 
In the matter between: 
 
 
DEMOCRATIC ALLIANCE  Applicant 
 
 
and  
 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 
 
JACOB GEDLEYIHLEKISA ZUMA, THE PRESIDENT 
OF THE REPUBLIC OF SOUTH AFRICA Second Respondent 
 
THE MINISTER OF POLICE Third Respondent 
 
THE PUBLIC PROTECTOR Fourth Respondent 
 
 
 

 
SECOND RESPONDENT’S REPLYING AFFIDAVIT 

in an application for condonation 
 

 

 
I, 

 

JACOB GEDLEYIHLEKISA ZUMA 

 

do hereby make oath and say that:- 

 
 

1. My details remain as set forth in the affidavits previously lodged on my 

behalf. 
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2. I have read the answering affidavit of James Selfe in opposition to my 

application for condonation for the late lodgement of my answering 

affidavit in the main application.   

 

3. The DA opposes my application for condonation on three grounds:- 

 

3.1 firstly, the DA contends that in lodging my answering affidavit out 

of time I demonstrate a lack of respect for this Court; 

 

3.2 the DA further claims to have suffered prejudice as a result of the 

delay; 

 

3.3 finally, the DA claims a punitive costs order against me de bonis 

propriis. 

 

4. I submit that the DA’s opposition is misguided and opportunistic, not to 

mention that the claim for an adverse costs order against me in my 

personal capacity is indicative of a misguided zeal. 

 

5.  

5.1 It is self-evident that the correspondence which my attorney had 

sent to the Registrar of this Court and to the parties informing of 

the anticipated delays in the preparation/delivery of the affidavit 

had emanated from respect for the Court and the parties to the 
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litigation, together with our awareness of and concern for the time 

frames imposed under the Court’s directions.   

 

5.2 It is also clear that my legal representatives were not sitting idle 

during the intervening period but were actively engaging with 

witnesses and collating evidence.   

 

5.3 Due to matters of State – and not personal matters or other 

priorities – I was only able to consult with my representatives on 

weekends when I provided them with the necessary instructions 

on material they had worked on during the week.  This in turn 

occasioned revisions and amplifications to the answering affidavit 

which unfortunately resulted in further delays. 

 

5.4 It would have been particularly obtuse of me and my legal 

representatives to risk the wrath or displeasure of this Court by 

being deliberately and contemptuously tardy.  The DA must be 

well aware of this reality and that no such attitude underlay the 

delay.  Yet, it chooses to engage in opposition to a contrite and 

explained explanation for condonation.  There has been a plethora 

of contemporaneous litigation in respect of the Public Protector’s 

Report, by different applicants and in different courts (and then 

simultaneously in various ways in attempts to reach this Court 

directly – including by amici curiae).  All these had to be 

considered in my instance, including – as my supplementary 
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affidavit makes plain in the EFF’s application before this Court –

that there have been new factual developments to take account of 

and explicate which occurred between the time the EFF 

precipitously launched its application and the time that I was 

required to answer the DA’s application.  

 

6. I do not take the main application lightly, as is apparent from the legal 

and factual matrix that I have sought to detail in my answering affidavit.  

In this regard, whereas the DA has been content to premise its case on 

the PP Report, media reports and correspondence, and subsequently in 

reply has sought to re-formulate the relief it seeks, I have set out as fully 

as possible the Parliamentary and Executive investigations and 

processes triggered not just by the PP Report but also prior to its release 

by the irregularities and mismanagement the government had itself 

encountered in the Nkandla Project.  I might add that the information 

incorporated into my answering affidavit has been independently and 

separately corroborated in the Speaker’s and Minister of Police’s 

affidavits, which illustrates the thoroughness of the work done in the 

course of preparing my affidavit and that neither I nor my legal 

representatives have been dismissive in our approach to the matter, but 

on the contrary have sought to provide this Court with as complete a 

picture of the facts and most recent developments as possible.  
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7.  

7.1 It is imperative in the main application that the public and this 

Court are fully informed of the context of the matter and the 

measures adopted by me and government to implement the PP’s 

remedial action, and to correct and remedy the abuse which 

occurred in the course of the Nkandla Project – before and whilst 

implementing the PP’s remedial action.  This is what I have sought 

to achieve in my answering affidavit.  Moreover, much of the 

information had to be gleaned from other sources than personal 

recollection of dates and events and circumstances. 

 

7.2 To deny me the opportunity to set out my case, as the DA’s 

opposition suggests, on the basis of highly technical grounds is 

unfair and, more importantly, would not result in an informed and 

balanced evaluation of the DA’s case.  It would have indeed been 

disrespectful to present a half-baked response. 

 

8.  

8.1 Insofar as the question of prejudice is concerned, the only 

complaints are that the DA was constrained to file its Written 

Submissions within a week of preparing a reply to my answering 

affidavit and having to file two sets of replying affidavits.   

 

8.2 Firstly, it was always within this Court’s contemplation that the DA 

would be afforded a week to reply and a week thereafter to deliver 
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written submissions (see the directions of 2 October 2015 and 22 

October 2015). 

 

8.3 Furthermore, in apologising and expressing regret at the delay in 

lodgement of my answering affidavit I recorded my acceptance 

that this would negatively impact the timeline directed by the 

Court.  As it transpired, the delay was not insurmountable and it 

was overcome by the DA delivering a reply to my answering 

affidavit within four days of its lodgement whilst its Written 

Submissions were two days late (although they appear to have 

been prepared timeously). 

 

8.4 In the circumstances whilst I accept that the prejudice the DA 

incurred was unfortunate and I sincerely apologised for it in my 

founding affidavit, for the reasons I have set out in this affidavit 

and in my founding affidavit I submit that good cause for leave for 

the late lodgement of my affidavit to be granted has been shown. 

 

9. I might add that the matter is enrolled for argument before the Court on 9 

February 2016.  The late lodgement of my affidavit has not impacted that 

date and it is not anticipated that it will or could.  Furthermore, my legal 

representatives are right on track to lodge Written Submissions on my 

behalf in accordance with the directions of 22 October 2015. 
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10. Finally, the DA asks that the Court demonstrates its displeasure at my 

conduct by directing me to bear the costs of the application on the 

harshest scale available.  With respect, this too lacks merit:- 

 

10.1 firstly, the DA overlooks the fact that in the EFF application (CCT 

143/2015) upon which the DA application for direct access is 

contingent, I complied fully with the Court’s directions.  This 

immediately dispels the notion that I would disdainfully disobey the 

Court in the DA’s application; 

 

10.2 secondly, I maintain that I have in my answer dealt fully with the 

processes employed at various levels of government and which 

dictated my own response to the PP Report, as well as the 

broader questions surrounding the functions of the Office of the 

PP.  I respectfully submit that it was indeed my duty to do so quite 

apart from my responses as a litigant; 

 

10.3 I am informed and I note that the DA seeks in its Written 

Submissions to recast its application as a judicial review, a point 

which my counsel address in their Written Submissions.  For 

present purposes, I point out that the fact that the DA has 

confronted problems in committing to a cause of action 

demonstrates why a careful analysis of the relief sought, the 

context, the law pertaining to the PP and the actual 

implementation of the remedial action was justified as against the 
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relevant factual and contextual backdrop.  That these exercises 

required a longer period of time than all the parties, including me, 

would have liked, is unfortunate but it is self-evidently not 

indicative of disdain, disrespect or contempt for the Court; 

 

10.4 it is true that this is a matter of significant public importance as 

contended for by the DA.  However, pressing global and local 

matters over which I have no control demanded my attention just 

when my affidavit was due and inasmuch as I deeply respect this 

Court and the judicial process, it would have been irresponsible 

for me to fail in or neglect those other duties as President so as to 

meet the deadlines set in respect of the answering affidavit.  

Moreover, especially because this is a matter of significant public 

importance, it was necessary for me to deal far more extensively 

with the factual backdrop and to take account of recent 

developments.   

 

11. Accordingly, I submit that the DA’s opposition to this application for 

condonation is misguided and a distraction from the true and critical 

issues which underlie the main application.  I would be prepared to 

tender the wasted costs incurred as a result of the delay but I note that 

none have been demonstrated, other than perhaps the second replying 

affidavit, in so far as delay contributed to that and then too, on a party 

and party scale; any other costs beyond that would amount to over-

reaching and would be unjustified. 
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12. The application for condonation should be granted with no order as to 

costs alternatively with an order directing the Second Respondent to pay 

the wasted costs on the party and party scale incurred pursuant to the 

preparation of a separate replying affidavit to my answering affidavit and 

considering the application for condonation. 

 

 

______________________________ 
JACOB GEDLEYIHLEKISA ZUMA 

 
 
 
 
 
 
 
I certify that the deponent has acknowledged that he knows and understands 

the contents of this affidavit duly signed and sworn to before me at                   , 

on this         day of DECEMBER 2015, the regulations contained in Government 

Gazette No. R1258 dated 21 July 1972, as amended, having been complied 

with. 

           

      ______________________________ 

      COMMISSIONER OF OATHS 

      Full name: 

      Address: 

      Designation: 

      Area: 


