
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
Case No:  CCT171/15 

 
In the matter between: 
 
 
DEMOCRATIC ALLIANCE Applicant 
 
 
and 
 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 
 
 
JACOB GEDLEYIHLEKISA ZUMA, THE PRESIDENT  Second Respondent 
OF THE REPUBLIC OF SOUTH AFRICA 
 
 
THE MINISTER OF POLICE Third Respondent 
 
 
THE PUBLIC PROTECTOR Fourth Respondent 
 

 
REPLYING AFFIDAVIT TO FIRST, THIRD AND FOURTH RESPONDENTS’ 

ANSWERING AFFIDAVITS 
 

 

I, the undersigned, 

JAMES SELFE 

do hereby make oath and declare as follows: 

1. I am an adult male and the Chairperson of the Federal Executive of the 

Applicant (“the DA”).  I deposed to the founding affidavit on behalf of the 

DA and am authorised to depose to this replying affidavit. 
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2. The facts contained in this affidavit are true and correct and fall within my 

personal knowledge, unless otherwise indicated or apparent from the 

context.  Any legal submissions are made on the advice of the DA’s legal 

representatives, which advice I believe to be correct. 

3. I have read the answering affidavits of the First Respondent (“the 

Speaker”), the Third Respondent (“the Minister”) and the Fourth 

Respondent (“the Public Protector”), and reply thereto in this affidavit.   

4. The Second Respondent (“President Zuma”) opposes the DA’s 

application, but has failed to file an answering affidavit in accordance with 

the extended timeframes for filing set out in the Chief Justice’s directions of 

22 October 2015.  President Zuma was directed to file an answer by 

Friday, 6 November 2015.  On that day, the State Attorney addressed a 

letter to the Court advising that President Zuma was outside of the country 

and unable to depose to the affidavit, but would do so on Monday, 

9 November 2015.  However, no affidavit was forthcoming on that day 

either.  Instead, the State Attorney sent a further letter advising that 

President Zuma would only be available to depose to the affidavit on 

Friday, 13 November 2015, being the day for filing of the DA’s reply.  

Copies of these letters are annexed hereto, marked “JSCC.1” and 

“JSCC.2”. 

5. In the circumstances, the DA has filed this affidavit to ensure its 

compliance with this Court’s directions.  However, I reserve the right to 

reply to the President Zuma’s answering affidavit in due course.  
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6. To avoid prolixity, I do not deal with the allegations in the answering 

affidavits ad seriatim.  Instead I address the pertinent allegations in each 

answering affidavit thematically.  My failure to deal ad seriatim with the 

answering affidavits must not be understood as a concession of the 

correctness of any of the legal contentions or factual allegations contained 

therein.   

7. I should say at the outset that the affidavits of the Minister and the Speaker 

both contain rather desperate attempts, in my view, to justify the parallel 

process initiated by President Zuma at exonerating himself. I described 

that process in my founding affidavit.  The parallel process spawned 

various other reports which were aimed at displacing the Public Protector’s 

report and to allow President Zuma to avoid implementing the Public 

Protector’s remedial action and essentially get off scot free. 

8. I now turn to deal with the answering affidavits in the order in which they 

were filed.  

THE PUBLIC PROTECTOR’S ANSWERING AFFIDAVIT 

9. The Public Protector neither supports nor opposes the relief sought by the 

DA.  Her answering affidavit is nevertheless important because: 

9.1 She explains in her affidavit why the approach to the Public 

Protector’s power to “take appropriate remedial action” in the 

judgment and reasoning of the Supreme Court of Appeal 

(“SCA”) in the matter of South African Broadcasting 
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Corporation Limited and Others v Democratic Alliance [2015] 

ZASCA 156 (8 October 2015) (“SABC v DA”), is correct and 

should be confirmed by this Court. Only this Court can overturn 

the SCA’s judgment and its reasoning relating to the powers of 

the Public Protector.  For all concerned, it has become imperative 

that the issue be finally decided.  This is in itself a key reason 

why the interests of justice strongly suggest that direct access to 

this Court should be granted.   

9.2 She sets out in her affidavit what her findings were and what 

remedial action she took in respect of her report “Secure in 

Comfort”, dated 19 March 2014 (“the Public Protector’s 

Report”).  This aspect is particularly important because it 

appears that President Zuma may have shifted his stance.  While 

President Zuma publically contended all along that he is not 

legally obliged to comply with the Public Protector’s remedial 

action (and that it may be disregarded on rational grounds),1 

President Zuma now contends (in his affidavit and submissions 

filed in response to the EFF’s application) that he has in fact 

complied with the remedial action taken by the Public Protector.  

This new argument must be measured against the findings and 

remedial action as set out at paragraphs 44 – 45 of the Public 

Protector’s affidavit.  This is a confined and, with respect, a 

                                              
1
 See, for example, the letter that President Zuma addressed to the Speaker on 

12 September 2014, annexed to the Speaker’s AA marked “BM9” (Record at pp. 821 – 822). 
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relatively simple exercise.  The DA contends that President Zuma 

clearly did not comply with the Public Protector’s remedial action.   

THE MINISTER’S ANSWERING AFFIDAVIT 

10. The Minister raises a number of procedural objections to the DA’s 

application and confines his answer on the substance of the DA’s 

application to the relief that is sought against him.  I deal with the following 

issues raised by the Minister in turn: 

10.1 The reasons for and effect of the DA’s conditional application for 

direct access;  

10.2 The DA’s reliance on its affidavit in the High Court; and 

10.3 The factual and legal basis for the relief sought by the DA against 

the Minister. 

The DA’s conditional application for direct access 

11. The Minister contends, first, that the DA has not made out a case for direct 

access in that the DA “has provided no substantial grounds or reasons” for 

direct access, but has sought to rely entirely on the application of the EFF.  

The Minister alleges that the effect of the DA’s application is that it falls to 

be summarily dismissed should this Court refuse the EFF’s application for 

direct access.2  

                                              
2
 Record at p.846, Minister’s AA para 5. 
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12. It is correct that the DA’s application for direct access (under s 167(6)(a) of 

the Constitution) is conditional on this Court granting the EFF direct access 

or assuming exclusive jurisdiction over the EFF’s application.  The DA 

contends that, in that event, the interests of justice will undoubtedly favour 

this Court hearing its application at the same time, as substantially the 

same issues and relief must be determined in both applications.  It would 

be a waste of judicial resources for this Court to determine the merits of 

the EFF’s application, and yet require the DA to pursue its application on 

the same issues through the lower courts.  It is also preferable for this 

Court to decide the issues in the EFF’s and the DA’s application with the 

benefit of the factual context and submissions of all the interested and 

affected parties, including that of the DA, the Public Protector and the 

Minister of Police (the latter is joined only to the DA’s application).   

13. The relevant facts and legal contentions are set out in the DA’s founding 

affidavit in support of the DA’s application for conditional direct access.3  I 

do not repeat what is stated there, but aver that it amply demonstrates that 

the Minister’s contention that the DA has not made out a case for 

conditional direct access is wrong.  

14. It bears emphasis that should this Court find that it has exclusive 

jurisdiction over the DA’s application, and that the DA erred in approaching 

the High Court for relief, this Court must necessarily decide the DA’s 

application.  For this reason, I stated in the founding affidavit that the DA 

                                              
3
 See Record at pp. 10a – 15a, FA paras 15-23.  
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seeks its application to be heard, in the alternative, on the basis of 

exclusive jurisdiction under s 167(4)(e) of the Constitution.4 

15. The Minister contends that the DA’s application is “opportunistic” in that the 

DA has instituted substantively the same application in the Western Cape 

Division of the High Court, which has not been withdrawn.  The Minister 

submits that it is undesirable for this Court and the High Court to be seized 

with the same issues, and that the issues ought first to be ventilated in the 

High Court.5   

16. The Minister is certainly correct that it is undesirable for this Court and the 

High Court to be seized with the same issues – as this Court has made 

clear on several occasions.6  It is for this reason that, in approaching this 

Court, the DA has not objected to its application in the High Court being 

stayed, with the agreement of all the parties.  The DA has not withdrawn 

that application because, as the DA understands the position, this Court is 

yet to decide whether to assume jurisdiction over its application.  If the 

Court does so, the DA’s application in the High Court will become moot.  

Until then, no prejudice results to any of the parties by the fact that the 

High Court application remains pending.  It would be elevating form over 

substance to require the DA to formally withdraw the High Court 

application before this Court has decided the present matter.   

17. The DA’s application to this Court is accordingly not “opportunistic”.  For 

the reasons stated in the founding affidavit and above, it is prudent and in 

                                              
4
 Record at p. 12a, FA para 18.  

5
 Record at pp. 846 – 847 ,Minister’s AA paras 6 – 7. 

6
 See the cases listed in the FA, para 22 at Record p. 14a. 
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the interests of justice and judicial economy for the DA’s application to be 

heard by this Court at the same time as that of the EFF.   

18. There is another reason for this Court to assume jurisdiction over both 

matters at this stage, which follows from an important consideration 

identified by the Public Protector.  In her answering affidavit, the Public 

Protector explains the serious prejudice to her office that has resulted from 

the legal uncertainty as to her powers, and which will persist until this 

Court finally decides the matter.  In light of the SCA’s judgment in SABC,v 

DA only this Court can provide that certainty.   

19. The Public Protector explains that the functioning of her office has been 

“severely compromised”, and that there has been a trend among politicians 

and organs of state simply to disregard the reports and remedial action of 

the Public Protector, and for potential complainants to resist lodging 

complaints.7  Given the importance of the effective functioning of the Public 

Protector’s office for South Africa’s constitutional democracy, coupled with 

the fact that the High Court and the SCA have now given considered 

judgments on the nature of the Public Protector’s powers,8 it is appropriate 

for this Court to decide the matter without any further delay.   

20. Neither the DA’s nor the EFF’s application turns on material disputes of 

fact. The outcome of the applications turn on legal questions of 

interpretation as regards the nature of the Public Protector’s remedial 

                                              
7
 Record at p. 876, Public Protector’s AA at para 25. 

8
 Democratic Alliance v South African Broadcasting Corporation Limited and Others 2015 (1) SA 

551 (WWC) and South African Broadcasting Corporation Limited and Others v Democratic 
Alliance [2015] ZASCA 156. 
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powers and the constitutional and statutory obligations of the President, 

Parliament and the Minister vis-à-vis the findings and remedial action 

taken by the Public Protector.  The only “factual” issue, if one can call it 

that, is confined.  The question is whether President Zuma complied with 

the remedial action taken by the Public Protector.  This issue is not 

complex and it is not necessary for it to be determined first by way of High 

Court and SCA proceedings.  It turns simply on the interpretation of the 

Public Protector’s Report and particularly paragraph 11.1 thereof, which 

contains the remedial action she took in respect of the President. 

21. There is accordingly no reason for this Court not to decide both 

applications at this stage.  

The DA’s reliance on its affidavit in the High Court 

22. The Minister also objects to the DA’s reliance in this Court on the affidavit 

that it filed in the High Court.  The Minister contends that it is “legally 

incompetent and prejudicial” for the DA to rely on that affidavit.9 

23. This objection is unfounded.  In the first place, the DA did not “merely refer 

to the affidavit and annexures” it filed in the High Court, as the Minister 

suggests.10  The DA expressly prayed that the contents of that founding 

affidavit “be read as incorporated” in the founding affidavit filed in this 

Court and “be treated as the substantive affidavit in support of the relief 

                                              
9
 Record at p. 848, Minister’s AA at para 9. 

10
 Id.  
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sought by the DA in this Court”.11  There is nothing unusual or improper in 

this approach.  It avoids unnecessary duplication and wasted costs.    

24. Further, as the Minister accepts, he has not yet filed any answering 

affidavit in the High Court.12  This is the case for all the respondents to the 

High Court application.  The Minister also correctly records that all the 

parties to the proceedings in the High Court have agreed to stay those 

proceedings pending the outcome of this application.13  There is thus no 

basis whatsoever for the Minister’s suggestion that the parties to the High 

Court application have been prejudiced by the DA’s application to this 

Court.   

25. Should this Court assume jurisdiction over the DA’s application and decide 

its merits, the High Court application will not proceed.  Should this Court 

decline to decide the DA’s application, the DA’s High Court application will 

proceed in the ordinary course, and the Minister may be entitled to rely in 

those proceedings on the contents of the affidavit filed in this Court, should 

he wish to do so.  

The factual and legal basis for the relief sought against the Minister 

26. The first matter I comment on is the legal authority of the Minister to have 

compiled his own report for submission to the National Assembly (“NA”).  

The Minister attempts to extract his authority for doing so from bits and 

pieces of the Public Protector’s remedial action (19 March 2014), President 

                                              
11

 Record at pp. 14a – 15a, FA para 23. 
12

 Record at p. 849, Minister’s AA at para 10. 
13

 Id. 



11 

 

Zuma’s document (14 August 2014) and the NA’s resolution 

(13 November 2014).  However these sources do not assist the Minister.  

To the contrary, they make clear that the Minister had no authority to 

compile his own report and submit it to the NA, because: 

26.1 The Public Protector’s remedial action envisaged only a limited 

role for the South African Police Service (“SAPS”).14  SAPS was 

required to assist President Zuma, together with National 

Treasury, to determine the reasonable cost of the measures that 

did not relate to security, which were specifically identified in the 

Public Protector’s Report.15  The Public Protector’s remedial 

action certainly did not authorise the Minister to determine which 

measures did (or did not) relate to security.   

26.2 In President Zuma’s document, he requested the Minister as the 

implementing Minister under the National Key Points Act (“the 

Key Points Act”) to report to Cabinet on the determination of 

whether he was liable for any contribution in respect of security 

upgrades.16  Leaving aside the fact that President Zuma could 

not authorise the Minister to commence a parallel process (as he 

was bound by the Public Protector’s remedial action), the Minister 

did not compile his report with reference to the Key Points Act 

(but with reference to the 2003 Cabinet memorandum) and the 

Minister did not report to Cabinet but to the NA.  

                                              
14

 The National Police Commissioner is the head of SAPS, not the Minister.  See s 207(1) of the 
Constitution.   
15

 Record at p. 884, Public Protector’s AA at para 44.1 read with para 45.1 
16

 Record at p. 850, Minister’s AA at para 13 (quoting para 63.2 of President Zuma’s document).  
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26.3 The NA’s resolution also did not authorise the Minister to compile 

his own report.  On its own terms, the NA’s resolution referred the 

matter of what constitutes security and non-security upgrades 

back to Cabinet for determination by the relevant security experts 

in line with the Cabinet memorandum of 2003.  Cabinet, and not 

the Minister, had to report back to Parliament within three 

months.  In the circumstances, there was no constitutional 

obligation on the Minister to report to the NA or Parliament, as he 

claims.17  In any event, the NA resolution of 13 November 2014 

was unlawful for the reasons stated in the DA’s founding affidavit 

and elaborated on below (in reply to the Speaker’s answering 

affidavit).   

26.4 The Minister’s report was the product of an (unlawful) parallel 

process that purported to displace the Public Protector’s 

functions, and to allow President Zuma to avoid the Public 

Protector’s remedial action without recourse to judicial review.  

This is impermissible. 

27. The second issue concerns the attempt by the Minister to attack the Public 

Protector’s report on the basis that she “had no benefit of any experts’ 

evidence nor was she assisted by the relevant experts”.18  The Minister 

claims that he came to the conclusion he did “with the benefit of expert 

opinion unlike the Public Protector who came to the conclusion based on 

                                              
17

 Record at p. 858, Minister’s AA at para 31. 
18

 Record at pp. 857 – 858, Minister’s AA at para 30. 
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her own subjective value judgment”.19  The suggestion that expert 

evidence (as opposed to common sense) is required to determine whether 

structures such as the visitors’ centre, the amphitheatre, the cattle kraal, 

chicken run and the swimming pool are “security” measures strikes me as 

bizarre.  But the contention in any event has no factual basis nor any 

relevance: 

27.1 As a matter of fact, the Minister does not rely on expert evidence 

in his report.  His report claims that “in developing [the] report a 

number of officers with expertise on firefighting capability were 

engaged, including Mr Vumba, the Manager Fire and Rescue 

Services of the Umhlathuze Local Municipality”.20  However, the 

qualifications and experience of these officers regarding security 

matters (or firefighting for that matter) which would enable them 

to express an expert opinion, were not alleged or established.  

The same applies to the pictures by “landscape experts” which 

supposedly regarded the amphitheatre to be “the best and 

sustainable method of soil retention”.21  These so-called experts 

are not even identified.  Then there is a reference to an 

“Annexure” in which “a fire expert concluded”, that the pool 

available on site is the best to replenish the fire engine.22  

                                              
19

 Record at p. 860, Minister’s AA at para 35. 
20

 Record at p. 608A, Minister’s report para 6.2.2. 
21

 Record at p. 624, Minister’s report para 6.5.12. 
22

 Record at p. 611, Minister’s report para 6.2.14. 
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Contrary to the claim, no expert report is annexed to the 

Minister’s report.23 

27.2 The Public Protector’s Report evidences that she did indeed rely 

on the advice and standards of security experts in determining 

what were security and non-security measures at President 

Zuma’s residence.24 

27.3 Any expert evidence would in any event only be relevant in a 

review of the Public Protector’s findings and remedial action.  An 

organ of state cannot refuse to comply on the basis that experts 

differ from the Public Protector’s findings and remedial action.   

28. The third issue concerns the alleged “vagueness and unenforceability”25 of 

paragraphs 11.1.1 and 11.1.2 of the Public Protector’s remedial action.  

Here the Minister complains about President Zuma being made “judge in 

his own cause” and about inconsistency between the two paragraphs.  

There is no merit in these contentions: 

28.1 Yet again, the Minister’s argument is an attempt to second-guess 

or “review” the Public Protector’s remedial action by the back 

door.  If the Public Protector believed that President Zuma should 

be involved in determining the reasonable costs of, and the 

percentage he owed for, the non-security measures then, in the 

absence of a successful review, President Zuma had to comply. 

                                              
23

 See the list of annexures to the Minster’s report at Record p. 637. 
24

 Record at p.68, Public Protector’s report pp. 40-41, para (x)(c)(1) – (4). 
25

 Record at pp. 861 – 863, Minister’s AA at paras 38 – 39. 
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28.2 The maxim nemo iudex in sua causa is in any event not 

applicable in this kind of situation.  President Zuma is not called 

upon to act in a quasi-judicial capacity.  The Public Protector’s 

remedial action concerns the costs of specifically identified non-

security improvements to his homestead.  President Zuma and 

his contractors are in the best position to disclose the costs of 

these improvements; and thereafter to determine a fair 

percentage to pay back to the fiscus.  The Public Protector 

decided to accommodate President Zuma by involving him in 

these determinations.  It is ironic that the Minister now attempts to 

raise this as a reason for non-compliance.  

28.3 There is also no inconsistency or vagueness.  In 

paragraph 11.1.1, President Zuma is directed to determine the 

reasonable costs of the non-security measures, with the 

assistance of others (National Treasury and SAPS).  

Paragraph 11.1.2 relates to something else, which is the 

determination of the reasonable percentage that President Zuma 

should pay back.  This percentage is to be determined by 

President Zuma with the assistance of National Treasury (and not 

also SAPS).  

29. The fourth issue concerns, with respect, a somewhat convoluted argument 

by the Minister to the effect that the Public Protector’s Report was, at her 

direction, consumed into a parliamentary process which “is not yet 
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finalised” or, to the extent that it is finalised, it produced a different 

outcome.26  I comment as follows: 

29.1 The parliamentary process has been finalised and the DA is 

challenging the relevant NA resolutions in court.  There can be 

nothing premature about the challenge.   The history of the 

parliamentary process and its conclusion with the National 

Assembly’s resolution of 18 August 2015 (adopting the ad hoc 

Committee’s report, which had adopted the Minister’s report) is 

detailed in the DA’s founding affidavit filed in the High Court.27 

29.2 President Zuma makes the vague allegations in his answering 

affidavit filed in the EFF’s application (CCT 143/15) that “another 

remedy or procedure is currently underway in the National 

Assembly”,28 and that a “security exercise” is still underway.29  

However, President Zuma never explains what this process is, or 

how it is related to the NA’s resolution of 18 August 2015 that 

adopted the Minister’s report.  The Minister’s report, it will be 

recalled, found that the animal enclosure (cattle kraal and/or goat 

kraal with culvert and chicken run), fire pool (swimming pool), soil 

retention wall (amphitheatre) and visitors’ centre were “security 

features”, and concluded that “the State President is therefore not 

liable to pay for any of these security features”.  In view of these 

findings, and the NA’s endorsement of them, the DA does not 

                                              
26

 Record at pp. 862 – 865, Minister’s AA at paras 42 to 44. 
27

 See paras 66-88 especially.   
28

 Second Respondent’s AA in CCT143/15, para 34.  
29

 Second Respondent’s AA in CCT143/15, para 55.  
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understand what further “procedures” are still underway in the NA 

(and certainly does not know of any) or what the alleged “security 

exercise” entails.  President Zuma’s contentions in this regard are 

unfortunate and amount to unacceptable obfuscation. 

29.3 The Public Protector did not direct the NA to “process” her 

findings and remedial action.  In paragraph 11.1.4 she directed 

President Zuma to report to the NA on his comments and actions 

on the Report within 14 days.  The NA was not required to 

assess, let alone commence a process of its own to determine, 

whether the findings in the Report were correct or not.  President 

Zuma was to report to the NA on how he complied with the 

Report.  The NA’s limited role, if any, was to assess whether 

President Zuma complied with the remedial action and nothing 

more.  

THE SPEAKER’S ANSWERING AFFIDAVIT 

30. The Acting Speaker has deposed to the answering affidavit on behalf of 

the Speaker.  For the sake of convenience, I shall refer to the Acting 

Speaker as “the Speaker”.  

31. The Speaker opposes the DA’s application on two broad grounds:30   

31.1 First, that the conditional application for direct access is 

misconceived, and  

                                              
30

 Record at p. 723, Speaker’s AA para 9. 
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31.2 Second, that the constitutional challenge against the National 

Assembly Resolutions of 13 November 2014 and 18 August 2015 

is misconceived.  

The jurisdictional issue 

32. I have already explained the basis for the DA’s conditional application for 

direct access, and refer to what is stated above in reply to the Minister’s 

answering affidavit and in the DA’s founding affidavit in this Court. 

33. It is correct that the DA’s application is framed differently from that of the 

EFF.  The DA’s application is a review challenging the lawfulness and 

constitutionality of the conduct of President Zuma, Parliament and the 

Minister.  It is, in essence, an indirect challenge to their failure to comply 

with constitutional obligations.  The EFF, on the other hand, has pleaded 

the failure by President Zuma and Parliament to comply with their 

constitutional obligations directly.    

34. However, this is not reason to deny the DA direct access to a consolidated 

hearing of the issues raised in both applications.  I persist in contending 

that the interests of justice favour this Court hearing the EFF’s and DA’s 

applications simultaneously, with the benefit of the submissions of all the 

interested parties.  The factual matrix that must inform the determination of 

the EFF’s and DA’s applications is the same.  It is the same conduct of 

President Zuma and Parliament that is impugned in the DA’s review 

application (on the basis that it is unlawful and unconstitutional) and in the 

EFF’s application (on the basis that it constitutes a failure to comply with 
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certain constitutional obligations).  There is also considerable overlap in 

the relief that is sought in both applications. 

35. The question whether the EFF’s application falls properly within this 

Court’s exclusive jurisdiction is matter for legal argument, primarily by the 

EFF.  However, I am advised that a key consideration in determining the 

scope of this Court’s exclusive jurisdiction under s 167(4)(e) is whether the 

issues that the Court is called upon to adjudicate would inevitably have 

important political consequences, and the extent to which their 

determination may intrude on the separation of powers.   

36. Further, whether the content of the constitutional obligation is certain and 

readily ascertainable is pertinent.  I am advised that this Court has held 

that the more discretion afforded to Parliament or President Zuma to 

determine the content of the obligation – and thus the more intrusive a 

court’s intervention would be in adjudicating compliance with the obligation 

– the more appropriate the matter is for exclusive adjudication by the 

Constitutional Court.   

37. The EFF’s application certainly appears to meet these criteria. 

38. Finally, I firmly reject the suggestion by the Speaker that section 55(2) of 

the Constitution does not impose a specific constitutional obligation on the 

National Assembly capable of being enforced.31  That is a dangerous 

proposition for the Speaker to advance, which the DA notes with concern. 

                                              
31

 Record at p. 724, Speaker’s AA para 11.1.2. 
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The DA’s constitutional challenge to the NA Resolutions 

39. In paragraphs 13.1 to 13.7, the Speaker sets out seven arguments why he 

contends that the DA’s challenge against the resolutions of 13 November 

and 18 August is “misconceived”.  I shall focus on these arguments as 

much of the rest of the affidavit appears to be an attempt to bolster them 

with reference to the various reports and the proceedings and resolutions 

of the NA. 

40. I shall also comment on a few other aspects raised by the Speaker, but I 

wish to make clear that the DA refuses to be drawn into irrelevant debates, 

such as whether the Key Points Act or the 2003 Cabinet Memorandum is 

the framework for assessing the improvements; and a microscopic 

analysis of whether every statement and move by a DA member in the 

parliamentary process is consistent with its position in this Court challenge. 

41. This matter concerns legal questions, namely whether the responses of 

President Zuma; the NA and the Minister to the remedial action taken by 

the Public Protector are lawful.  Those responses are a matter of record 

and so is the remedial action of the Public Protector.  The facts are 

therefore common cause.   

42. I now turn to deal with each of the Speaker’s seven arguments separately. 
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Public Protector’s Report binding on the NA? 

43. The Speaker contends, in the first place, that the DA’s constitutional 

challenge is “pervaded by a fundamental error of law” – namely, “that the 

Public Protector’s proposed remedial action is binding on the National 

Assembly”.32 

44. The DA does indeed contend that the Public Protector’s remedial action is 

binding on the National Assembly – as it is on all organs of state – unless 

and until the remedial action is set aside or varied on judicial review.  The 

DA’s views in this regard are fortified by the SCA’s judgment in SABC v 

DA,33 which the DA regards to be a correct statement of the law.  This 

issue will be addressed further in legal argument, as is appropriate. 

Deference to manner in which oversight and accountability powers are exercised 

45. The Speaker contends in the second place that the Public Protector 

specified no particular action to be taken by the NA and her Report shows 

deference to the NA on the form that it would exercise its accountability 

and oversight powers.   

46. The problem with this argument is that the NA’s jurisdiction was limited by 

the Public Protector to considering President Zuma’s comments and 

actions on her Report.  He never personally commented and took no 

actions to consider.  In other words, President Zuma was required to report 

to the NA on how he implemented the remedial action taken by the Public 

                                              
32

 Record at p. 726, Speaker’s AA para 13.1. 
33

 See especially paras 45, 52-53 of the SCA’s Judgment. 
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Protector.  As this was not done, the NA had nothing before it to consider, 

whether by way of exercising its accountability and oversight powers, or 

otherwise. 

Rubberstamping 

47. The Speaker’s third contention is that the NA could not be expected to 

rubber-stamp the Public Protector’s “proposed” remedial action, as the DA 

insisted it should do. 

48. As stated above, the NA was and remains bound by the Public Protector’s 

remedial action.  What it was required to do was to consider a report on 

how the remedial action was implemented by President Zuma.  This, the 

NA failed to do. 

Ethics Act 

49. As a fourth contention, the Speaker refers to various provisions of the 

Executive Members’ Ethics Act 82 of 1998 (“the Ethics Act”) in support of 

the contention that it was for the NA to determine how it would exercise its 

oversight and accountability powers.   

50. This really takes matters no further.  The oversight and accountability 

powers could only be exercised in respect of a report by President Zuma 

himself which responded to the remedial action taken by the Public 

Protector.  No such report was ever submitted to the NA. 
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The DA played with and lost 

51. The Speaker’s fifth contention is that it is disingenuous for the DA to 

contend that there was no “report” before the NA from President Zuma as 

it treated his documents as a report during the parliamentary processes.  

In this regard, something is sought to be made34 of a letter that I sent to the 

Speaker in May 2014 in which I reminded her that the ad hoc Committee 

had to be re-established regarding President Zuma’s submissions in 

response to the Public Protector’s Nkandla Report; and the fact that the 

DA did not support a COPE objection that the ad hoc Committee was 

unconstitutional.35  It is concluded36 that when the DA failed to persuade 

the NA to “rubber-stamp” the Public Protector’s remedial action, it turned to 

the Courts to further its political objectives.   

52. The DA’s position on this aspect is set out in the amended report of the 

opposition parties, which was submitted to the second ad hoc Committee 

for consideration but defeated by the majority party’s members.37  The DA 

never accepted that President Zuma “reported” to the NA as required by 

the Public Protector.  The DA’s position is set out at para 6.11 of the 

amended report.38  The DA initially participated in the ad hoc committee’s 

work with the sole purpose of trying to ensure that effect was given to the 

remedial action ordered by the Public Protector.  When it turned out that 

the majority party was not amenable to this course of action, the DA 
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withdrew.  The second ad hoc committee was appointed to consider the 

report of the Minister.  The DA, and all the opposition parties, rejected that 

report in its entirety.  I fail to see how the DA’s participation in the work of 

these ad hoc committees can somehow be seen as legitimising their work.  

The DA and the other opposition parties tried their very best to persuade 

members of the majority party to come to their senses and to use their 

powers to ensure that President Zuma respects and implements the 

remedial action taken by the Public Protector.  It was only after the 

opposition members failed to persuade the majority party members that 

the DA turned to the Courts. 

All relevant materials had to be considered 

53. As part of the fifth contention, the Speaker contends that the NA, in the 

proper discharge of its constitutional obligation, was to have regard to all 

relevant material presented to it, including all the other reports presented 

to it by President Zuma.  It is claimed in the answering affidavit that this 

formed “the context”.39   

54. This is simply wrong.  The remedial action taken by the Public Protector 

does not provide for other reports to be submitted to the NA, let alone for 

such other reports to be considered by it.  The DA maintained from the 

outset that the ad hoc Committee was only seized with the Public 

Protector’s report and the remedial action in particular and, of course, 

President Zuma’s “response” to that report, to the extent that there was a 
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response.  This is acknowledged by the Speaker. 40 But the documents 

referred by President Zuma, such as the SIU report had to be obtained in 

order to assess whether he fairly relayed the findings and 

recommendations contained therein.  The majority party resisted this and 

wanted to restrict the analysis to the President’s letter only.   In any event, 

whatever the debate was in the NA cannot change the law to be applied in 

the present matter.   

Minister’s authority 

55. The Speaker’s sixth contention concerned the authority of the Minister to 

compile the report to Parliament on whether the upgrades were of a 

security nature or not.  

56. With respect to the Speaker, he is all over the place on this issue: 

56.1 At paragraph 13.641 he contends that the request (presumably 

from the NA) that the Minister should report on non security 

upgrades is not unlawful “when viewed against the provisions of 

the Cabinet Memorandum of 2003”.  It further is contended 

(atparagraph 13.6.2.7) that it is “abundantly clear” that the 

Minister derived authority to compile his report from inter alia the 

Cabinet Memorandum of 2003. 
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56.2 Later in the affidavit,42 he contends that the Minister derived his 

authority from clauses 5.9 and 5.13 of the NA’s resolution of 13 

November 2013.  

56.3 In yet a further contention,43 it is stated that the Speaker wrote to 

the Minister and referred clause 5.9 of the ad hoc Committee’s 

recommendation (i.e. what constitutes security and non-security 

upgrades) to him.   

56.4 It is also contended that the Minister reported “on behalf of 

Cabinet”.44 

57. None of the above holds water.  

58. I deal with each in turn: 

58.1 Cabinet memo:  The fact that the 2003 Cabinet Memorandum 

may envisage some role for the Minister in the determination of 

safety measures concerning the private residence of the 

president is entirely irrelevant in these proceedings. The Cabinet 

Memorandum could not possibly have conferred authority to the 

Minister to report to Parliament on the Public Protector’s remedial 

action. 

58.2 NA resolution:  In the DA’s founding papers it was shown that the 

NA never resolved that the Minister should report to it on the 
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nature of the upgrades (security or not) but it resolved that 

Cabinet should report to it on this matter. 

58.3 Speaker:  The Speaker’s letter to the Minister is annexed as 

annexure “BM13” to his affidavit.45  The letter is dated 

29 December 2014.  I explained in the founding affidavit that 

several attempts to obtain a copy of this letter from the Speaker’s 

office proved unsuccessful.  Fortunately we now have it because 

it exposes a simple illegality.  In the letter the Speaker does not 

refer clause 5.9 to the Minister but she only mentions other 

matters, such as the concerns raised by the SIU report for the 

Minister’s attention.  This already shows that she did not believe 

that the NA resolved that the Minister should report to Parliament 

on clause 5.9.  The Speaker also did not authorise the Minister to 

report to Parliament nor could she, given that the NA resolved 

that Cabinet should report on the issue. 

58.4 On behalf:  The Minister never purported to act on behalf of 

Cabinet when he compiled and submitted his report.  Surely, if he 

acted on behalf of Cabinet, he would have said so in his report; 

and obtained Cabinet’s approval before he submitted his report to 

Parliament. 
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59. As explained above, the Minister fails in his attempt to derive his authority 

from various bits and pieces of the remedial action; President Zuma’s 

document and the NA’s resolution.   

60. This raises the question:  how exactly did the Minister obtain authority to 

submit the report to Parliament?  The real answer, I believe, lies therein 

that the Minister simply assumed that the NA followed President Zuma’s 

direction that the Minister of Police should determine the issue of whether 

the Nkandla upgrades are security related.  But the Minister was wrong.  In 

fact, the NA required Cabinet to report on this issue. 

Subsidiarity 

61. The Speaker’s last contention is that, on the application of the doctrine of 

constitutional subsidiarity, the powers of the Public Protector are to be 

sourced in the Public Protector Act and not directly from the Constitution.   

62. This contention finds no application in the present instance because the 

Public Protector, in her answering affidavit in this matter, makes clear that 

she invoked her powers conferred by the Constitution.46 

The Cabinet Policy 

63. The Speaker attaches to his affidavit the Cabinet Policy of 2003 on 

security measures at private residences of presidents and deputy 

presidents, which he refers as “the Cabinet Policy”.47  This is a different 
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document from the Cabinet Memorandum of 2003.48  The Cabinet Policy 

indeed refers to the Memorandum (see para 8.1.1 thereof).  The Cabinet 

Policy purports to authorise the expenditure of public money on private 

residences of the president, deputy president and former presidents and 

deputy presidents.  I doubt very much that a “policy” can appropriate public 

money in this manner.  Be that as it may, the Cabinet Policy is instructive 

because it provides (at para 8.1.2(b)(i)) that “[T]he main consideration shall 

be to ascertain to what extent the safety of the president, deputy president, 

former president or deputy presidents or their immediate families, including 

their personal property, is compromised as a direct result of the public 

position held, or previously held”.  This consideration was totally 

disregarded in respect of the Nkandla upgrades, hence the findings of the 

Public Protector.   

The JSCI report 

64. The Speaker refers extensively in his affidavit to the Task Team Report 

and the JSCI Report (November 2013) without annexing same thereto.  

The former is annexed to the DA’s founding affidavit as part of annexure 

“JS4”49 and the latter is annexed hereto marked “JSCC.3”. 

65. I mentioned the JSCI report only briefly in the founding papers.50  It was an 

early attempt to give credibility to the Task Team Report; as well as to bury 

the Nkandla scandal and to bully the Public Protector into quitting her 

investigation.  On this last aspect, it will be noted that the JSCI expressed 
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its concern about “parallel investigations” on the same matter; and 

recommended that the Executive should give urgent attention to the matter 

(see paragraphs 11.1 and 11.2 of the JSCI report).  This was obviously an 

attempt to derail the Public Protector’s investigation, despite the fact that 

her office launched first and that the other investigations were launched 

only after it became apparent that she approached her task with the 

necessary resolve and independence so that adverse findings were likely.   

66. It will be noted that the two DA members of the JSCI withdrew on 

28 August 2013 (see paragraphs 8.2 the JSCI report).  The Committee 

was apparently shocked thereby; considered the conduct of the DA 

members as serious; and apparently referred the matter to the Speaker for 

consideration.  Those DA members withdrew because the issue was not 

an “intelligence matter” but a police matter and the meeting should not 

have been conducted behind closed doors.  The DA also disagrees 

completely with the conclusions and recommendations in the JSCI report.  

They were comprehensively refuted by the Public Protector. 

67. It is accordingly not correct, as the Speaker claims in his affidavit,51 that 

“the JSCI has always functioned without the interference of political parties 

whose members serve on it”.   
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I certify that the above signature is the true signature of the deponent and that he 

has acknowledged that he knows and understands the contents of this affidavit 

which affidavit was signed and sworn to before me in my presence at CAPE 

TOWN on this 13th day of NOVEMBER 2015, in accordance with Government 

Notice No. R1258 dated 21 July 1972, as amended by Government Notice No 

R1648 dated 19 August 1977, as further amended by Government Notice No. 

R1428 dated 11 July 1980, and by Government Notice No R774 of 23 April 1982. 
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