
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

Case Number: 
 

In the matter between: 
 
 
THE ECONOMIC FREEDOM FIGHTERS  Applicant 
 
and  
 
THE SPEAKER OF THE NATIONAL ASSEMBLY  
REPUBLIC OF SOUTH AFRICA First Respondent 
 
 
PRESIDENT JACOB GEDLEYIHLEKISA ZUMA Second Respondent 
 

NOTICE OF MOTION 

 

TAKE NOTICE that in terms of the provisions of sections 167(4)(e), 167(6)(a) of the 

Constitution and rule 18 of the rules of the Constitutional Court, the applicant makes 

application to this Court for final relief in the following terms: 

1 It is declared that the National Assembly has failed to fulfil its obligations in 

accordance with the provisions of sections 55(2) and 181 of the Constitution 

to ensure that all executive organs of state in the national sphere of 

government are accountable to it and to maintain oversight of the exercise of 

National Executive authority in that it has failed to ensure that the President of 

the Republic of South Africa, Mr J G Zuma (President Zuma), has complied 

with and given effect to the findings and remedial action of the Public 

Protector in her report dated March 2014, under the heading: “Secure in 
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Comfort: Report on an investigation into allegations of impropriety and 

unethical conduct relating to the installation and implementation of security 

measures by the Department of Public Works at and in respect of the private 

residence of President Zuma at Nkandla in the Kwa-Zulu Natal province”. 

(This is hereafter referred as the Public Protector Report). 

2 It is declared that President Zuma in his capacity as Head of the National 

Executive has failed to fulfil his constitutional obligations in that he has failed 

to implement the findings and remedial action in the Public Protector report.  

3 President Zuma is directed to give effect and to comply with the remedial 

action contained in the Public Protector Report, within 30 days of the order of 

this Court.  

4 Directing that costs be paid by any person opposing the application. 

5 Granting further and/or alternative relief. 

TAKE NOTICE THAT the founding affidavit of Mr Floyd Nyiko Shivambu annexed 

hereto and its annexures shall be used in support of this application. 

TAKE NOTICE FURTHER that the Chief Justice is requested to issue directions 

concerning the manner in which this application shall be dealt with. 

DATED AT JOHANNESBURG ON THIS THE 4th DAY OF AUGUST 2015.  

______________________ 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

Case Number: 
 

In the matter between: 
 
 
THE ECONOMIC FREEDOM FIGHTERS  Applicant 
 
and  
 
THE SPEAKER OF THE NATIONAL ASSEMBLY  
REPUBLIC OF SOUTH AFRICA First Respondent 
 
PRESIDENT JACOB GEDLEYIHLEKISA ZUMA Second Respondent 
 

FOUNDING AFFFIDAVIT 

I, the undersigned,  
 

FLOYD NYIKO SHIVHAMBU 
 
 
 
Do hereby make oath and state that 

1 I am an adult male and am the Deputy President of the Economic Freedom 

Fighters (the EFF). I serve as the Chief Whip of the EFF in the National 

Assembly.  I am duly authorised to bring these proceedings on behalf of the 

EFF and to sign this affidavit on its behalf.  

2 The facts contained herein are, to the best of my knowledge and belief, both 

true and correct and, unless the contrary appears from the context, are within 

my personal knowledge. 
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3 Any submissions of law are made on the advice of the legal representatives of 

the EFF which advice is accepted as being correct. 

PARTIES 

4 The applicant is the Economic Freedom Fighters.  

4.1 The EFF is a political party registered with the Independent Electoral 

Commission. It is the third largest political party represented in the 

National Assembly of the Republic of South Africa. In the last general 

elections held in April 2014, the EFF secured 6.35% of the national vote 

and acquired 25 seats in the National Assembly.  

4.2 The Constitution of the EFF is annexed marked “FS1”. The principal aim 

of the EFF is to advocate the interests of all South Africans in order to 

achieve economic emancipation in our lifetime. 

4.3 The EFF is anti-capitalist, anti-racist, anti-sexist and anti-imperialist in its 

world outlook and is driven by sound democratic socialist values where 

the leadership is accountable to the membership which elected it. The 

ultimate goals of the EFF are contained in its seven basic foundational 

principles. The seventh of these foundational principles reads as follows:  

“Open accountable government and society without fear of 

intimidation by the State Defence, Police and other agencies”. 

5 The address of the EFF is office M, 441, Marks Building, 990 Plein Street, 

Cape Town, 8000. Service shall be effected at the address of the attorneys of 
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the record of the EFF at 28 Wale Street, Waalburg Building, 2nd Floor, Cape 

Town, 8000. 

6 The first respondent is the Speaker of the National Assembly.  

6.1 She is cited as nominal respondent on behalf of the National Assembly in 

terms of section 23 of the Powers, Privileges and Immunities of 

Parliament and Provincial Legislatures Act, 4 of 2004 read with section 2 

of the State Liability Act, 20 of 1957.  

6.2 The address of the Speaker is 90 Plein Street, Cape Town, Marks 

Building. The Speaker is cited herein as the leader and chairperson of 

the National Assembly. 

7 A key function of the Speaker is to ensure the dignity of the National 

Assembly. This requires her to act impartially in respect of all political parties 

which are represented in Parliament. The experience of the EFF with the 

current Speaker has been that she is not impartial, is prone to procedural 

lapses and openly hostile to the EFF.  

8 The second respondent is Mr Jacob Gedleyihlekisa Zuma. Mr Zuma is the 

President of the Republic of South Africa. He is cited herein in both his 

personal and official capacities as the President of South Africa. Service to Mr 

Zuma shall be effected at the address of the State Attorney, at Floor 4 Liberty 

Life Centre, 22 Long St, Central, Cape Town. 
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PURPOSE OF THE APPLICATION 

9 The purpose of this application is two-fold: 

9.1 Firstly, the applicant seeks a declaratory order that the National 

Assembly has failed to fulfil its constitutional obligation under sections 

55(2), 181(3), 181(4) and 182(1)(c) of the Constitution to hold the 

executive accountable and to ensure compliance with remedial action 

prescribed by the Public Protector. The applicant is cognisant of the Ad 

Hoc Committee established by the National Assembly to consider the 

matter of the security upgrades at the private residence of President 

Zuma. This Committee however has no powers to alter or amend 

remedial action decided by the Public Protector. At any rate, it is 

apparent that the purpose of this Ad Hoc Committee is not to give effect 

to the report of the Public Protector.  

9.2 Secondly, the application seeks to compel the President to take steps to 

give effect to the report of the Public Protector. The President has thus 

far failed to comply with the report. The purpose of this application is 

therefore to secure a declaratory order against Mr Zuma to the effect that 

he has failed to comply with a constitutional obligation vesting on him by 

virtue of his position as head of the National Executive, in terms of 

section 80(b) of the Constitution and section 181 of the Constitution.  

LEGAL AND FACTUAL BACKGROUND  
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Parliamentary oversight over the President 

10 A basic foundational principle of the EFF is open and accountable government 

in which people live without the fear of being victimised by the National 

Defence Force, the Police or other security agencies.  

11 The principle of accountability constituted a cornerstone of the campaign of 

the EFF in the last national elections held in April 2014. Supporters of the 

EFF, who number in excess of 1.2 million voters, require us to pursue 

executive accountability in Parliament. Should we fail in this regard we would 

be betraying our principal mandate. 

12 Accountability is also a central value in the South African Constitution. The 

South African State is founded upon the foundational values listed in section 1 

of the Constitution. These values include human dignity, the achievement of 

human rights and freedoms, the supremacy of the Constitution and the rule of 

law, and a multiparty system of government to ensure accountability, 

responsiveness and openness. 

13 The office of the President of the Republic is established in terms of section 

83 of the Constitution. The President is the head of the State and the head of 

the National Executive. He is obliged to uphold, defend and respect the 

Constitution as the supreme law of the Republic. The President is also 

required to promote the unity of the Nation and that which will advance the 

Republic. When elected, the President must assume office by swearing or 

affirming faithfulness to the Republic and obedience to the Constitution.  
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14 In terms of section 89 of the Constitution, the President can be removed from 

office by the National Assembly. Section 89 provides that the National 

Assembly may, with a supporting vote of at least two thirds of its members, 

remove a President from Office on the grounds of a serious violation of the 

Constitution or the law or serious misconduct or inability to perform the 

functions of the office of the President.  

15 The National Assembly is the key democratic Institution which bears the 

responsibility to hold the National Executive accountable.  

15.1 Section 55 of the Constitution deals with the oversight powers of the 

National Assembly. In terms of section 55(2), the National Assembly 

must provide mechanisms: “to ensure that all executive organs of State 

in the national sphere of government are accountable to Parliament”. 

15.2 The National Assembly is also required to maintain oversight of the 

exercise of National Executive authority, including the implementation of 

legislation and oversight over any organ of State. 

The report of the Public Protector 

16 The main issues in this application have their genesis in the failure of the 

Parliament to ensure that the President is held accountable in relation to the 

personal benefit which he derived from the resources of the State, as 

determined by the Public Protector. It is thus necessary to make some 

reference to the provisions of the Constitution which deal with the powers of 

the Public Protector.  
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17 Section 181 of the Constitution provides for the establishment of state 

institutions to support constitutional democracy. One of these is the Public 

Protector. In terms of section 181(2) institutions set up under chapter 9 of the 

Constitution are independent and subject only to the Constitution and the law. 

These institutions are impartial and exercise their powers and perform their 

functions without fear, favour or prejudice. In terms of section 181(3) other 

organs of State, through legislative and other measures “must assist and 

protect these institutions to ensure the independence, impartiality, dignity and 

effectiveness of these institutions”. 

18 No organ of State or person may interfere with the functioning of any chapter 

9 institution (section 181(4)).  

19 In pursuit of her mandate under the Constitution, the Public Protector 

compiled and published her report entitled “Secure in comfort: report on an 

investigation into allegations of impropriety and unethical conduct relating to 

the installation and implementation of security measures by the Department of 

Public Works at and in respect of the private residence of President Zuma at 

Nkandla in the Kwa Zulu Natal Province.” The report is lengthy. I do not attach 

it in full herein. However relevant pages shall be referred to. These relevant 

passages are annexed as “FS2”.  

20 At page 427 of the report, the following finding was made against President 

Zuma: 

“[4] it is my considered view that the President, as the head of South 
Africa Incorporated was wearing two hats, that of the ultimate 
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guardian of the resources of the people of South Africa and that 
of being a beneficiary of public privileges of some of the 
guardians of public power and State resources, but failed to 
discharge his responsibilities in terms of the latter. I believe the 
President should have ideally asked questions regarding the 
scale, cost and affordability of the Nkandla project. He may also 
have bench marked with some of his colleagues. He may also 
have asked what his idea for some of these measures and 
viewed them with circumspection given Mr Makhanya’s security 
background and the potential of misguided belief that his main 
role was to please the President as his client and benefactor.  

[5] It is also not unreasonable that once the news broke in December 
2009 of alleged exorbitant amounts, at the time R65 million on 
requested security installations at his private residence, that 
dictates of sections 96 and 237 of the Constitution and the 
Executive Ethics Code required of President Zuma to take 
reasonable steps to order an immediate enquiry into the situation 
and immediate correction of any irregularities and excesses.  

[6] His failure to act in protection of State resources, constitutes a 
violation of paragraph 2 of the Executive Ethics Code and 
accordingly amounts to conduct that is inconsistent with his 
office as a member of Cabinet, as contemplated by section 96 of 
the Constitution.” 

21 The findings made by the Public Protector against the President are gravely 

serious. Section 96(1) provides that members of Cabinet must comply with an 

executive ethics code promoted in national legislation. Section 96(2)(b) of the 

Constitution provides that a member of Cabinet, including the President, may 

not “act in a way that is inconsistent with their Office, or expose themselves to 

any situation involving the risk of a conflict between their official 

responsibilities and private interests.” 

22 Section 96 imposes a high standard of conduct on the President. The 

President must avoid putting himself in a position where a risk of conflict may 

arise. It is significant that the section does not require the existence of actual 

conflict of interest. If the President puts himself in a situation of a conflict of 

interest, he has acted in breach of the Constitution.   
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23 The Public Protector found in explicit terms that the President violated section 

96 of the Constitution.  

23.1 The President’s conduct is “inconsistent with his Office as the member of 

Cabinet, as contemplated by section 96 of the Constitution.” 

23.2 The Public Protector made an unequivocal finding that the President 

breached paragraph 2 of the Executive Ethics Code which is envisaged 

in section 96(4) of the Constitution. The Executive Ethics Code itself is 

attached hereto marked “FS3”.  The standards mentioned in the Code 

include the obligation to act in good faith and in the best interests of good 

governance and to act in a manner which is consistent with the integrity 

of their Office or the Government.   

24 Members of the Cabinet are also prohibited by clause 2.3 from engaging in 

certain conduct.  

24.1 They may not act in a manner inconsistent with their office.  

24.2 They may not use their positions or information entrusted upon them to 

enrich themselves or to improperly benefit any other person.  

24.3 They may not expose themselves to any situation involving the risk of a 

conflict between their official responsibilities and their private interest.  

25 According to the report of the Public Protector, the President is the guardian of 

national assets and resources. In that capacity he is required to use the 

resources for the promotion of the public interest at large and not to gain 
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personally therefrom.  

26 In summary, the following findings of the Public Protector deserve emphasis: 

26.1 President Zuma “was wearing two hats”.  He was required to be the 

guardian of the resources of the people of South Africa.  At the same 

time and in the second hat he was “a beneficiary of public privileges of 

some of the guardians of public power and State resources”.  He “failed 

to discharge his responsibilities in terms of the latter”.  His failure to 

protect State resources, which were used to benefit him “constitutes a 

violation of paragraph 2 of the Executive Ethics Code”.  Also, the failure 

by the President to protect the use of State resources which were used 

for his personal benefit “amounts to conduct that is inconsistent with his 

office as a member of Cabinet, as contemplated by Section 96 of the 

Constitution”.     

26.2 President Zuma “tacitly accepted” the installation and the construction at 

his property. He therefore “unduly benefitted” from the capital investment 

consequent upon installations which are not security related at his 

“private residence”.  The “undue benefits” denied by the President were 

the visitors’ centre, a cattle kraal and chicken run, a swimming pool and 

amphitheatre.   

26.3 Because of President Zuma’s “tacit acceptance” of the “undue benefits”, 

the Public Protector prescribed that he must, with the help of the National 

Treasury and the South African Police Service, determine the reasonable 

cost of the measure implemented by the Department of Public Works 
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“that do not relate to security, and which include the visitor’s centre, the 

amphitheatre, the cattle kraal and the chicken run and the swimming 

pool”.  Having so determined, he must “pay a reasonable percentage of 

the cost of the measures”.  He should thereafter reprimand the Ministers 

involved and report on his comments and actions within fourteen days 

thereof to the National Assembly. 

27 The findings and the remedial action prescribed are therefore clear.  The 

items which do not relate to security include amphitheatre, cattle kraal and 

chicken run and the swimming pool.  The cost of these items must be 

determined and once that has been done, the President must pay a 

reasonable percentage of those costs through the National Treasury.  

28 The President has violated the Constitution, which he is duty bound to uphold. 

In failing to give effect to the findings of the Public Protector, the President has 

committed a serious constitutional breach.  He has failed to protect and 

promote the independence of the Public Protector, despite being under a 

constitutional duty to do so.  By failing to give effect to the findings of the 

Public Protector and at the same time not challenging such findings in court, 

the President has undermined the independence and effectiveness of the 

Public Protector.  As head of the National Executive, the President must be at 

the forefront of supporting the independence and efficacy of the Public 

Protector by, among others, implementing the remedial action taken by the 

Public Protector.  If he does not agree with the remedial action taken by the 

Public Protector, the President must challenge such remedial action in court. It 

would be intolerable to ignore the remedial action of the Public Protector, 
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without having same reviewed in court.  

29 Similarly, the National Assembly must protect the office of the Public 

Protector.  In accordance with Section 55 of the Constitution, the National 

Assembly must ensure that the National Executive is accountable in relation 

to the discharge of its executive obligations. 

30 The remedial action decided by the Public Protector was the following: 

30.1 With the assistance of National Treasury and the South African Police 

Service to determine “the reasonable cost of the measures implemented 

by the DPW at his private residence that do not relate to security, and 

which include visitors centre, the amphitheatre, the cattle kraal and the 

chicken run and the swimming pool.”  

30.2 To pay a reasonable percentage of the cost of the measures determined 

with the assistance of National Treasury taking into consideration a 

document prepared by the Department of Public Works referred to as 

“DPW apportionment document”. 

30.3 To reprimand ministers involved “for the appalling manner in which the 

Nkandla project was handled and State funds were abused.” 

31 These steps have not been taken.  

31.1 The cost of the items which were determined by the Public Protector to b 

non-security related has not been determined. 

31.2 The President has not paid the percentage of these costs. 
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31.3 The President has not reprimanded the ministers involved in the project 

for the appalling manner in which they handled the Nkandla project.  

32 The National Assembly is also obliged to protect the Public Protector. 

Protecting the office of the Public Protector includes giving effect to its 

determinations, which cannot be altered at the instance of the National 

Assembly. The National Assembly cannot revisit findings already made by the 

Public Protector. Those findings are binding. They should be given effect.  

33 Unfortunately, neither the President nor the National Assembly has carried out 

the findings and determinations of the Public Protector. It was with this 

background that the EFF took the political campaign – through the 

Parliamentary procedures – to ensure that the President complies with the 

findings and determinations of the Public Protector. That campaign also 

included the specific requirement that the National Assembly must give effect 

to the findings and recommendations of the Public Protector.  

Actions of the President subsequent to the publication of the report 

34 Subsequent to the publication of the Public Protector’s report, President Zuma 

submitted a report to the Speaker of the National Assembly on 14 August 

2014. A copy of President Zuma’s report is annexed hereto marked “FS4”. 

35 The report purports to reply to the findings and remedial action of the Public 

Protector. At pages 13 to 15 of his report, President Zuma purports to 

summarise the finding of the Public Protector. However, the summary is a 
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distortion of the true findings of the Public Protector on the following grounds.  

35.1 The President did not mention the finding that by December 2009 he was 

aware of the exorbitant cost of the project, at that stage being R65 

million, and despite such knowledge failed to take appropriate steps to 

ensure that State resources were not spent further.  

35.2 President Zuma did not mention that the Public Protector had found that 

he violated paragraph 2 of the Executive Ethics Code. In fact, the 

President’s report is cynical in this regard. In paragraph 50.9 it is stated: 

“President Zuma did not mislead Parliament or violate the Executive 

Ethics Code when he addressed Parliament regarding the security 

upgrades.” While technically this is correct, the President’s report 

completely omits to make mention of the fact that it was found that the 

President had in fact violated the Executive Ethics Code in putting 

himself in a situation of a conflict of interests.  

35.3 President Zuma’s report failed to mention that the Public Protector found 

that he acted in violation of section 96 of the Constitution. This is a 

serious omission particularly in light of the fact that one of the grounds 

upon which the President may be discharged from office by the National 

Assembly is a serious violation of the Constitution.  

35.4 The President’s report did not mention that the remedial action 

prescribed by the Public Protector included that the President should 

reimburse the government for some of the costs associated with non-

security features, which were specified in the report. The report of the 

President states that: “The President should determine the cost of the 
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measures implemented by DPW which do not relate to security and pay 

a reasonable percentage of such costs.” However, on a proper reading of 

the report by the Public Protector, the items which the President is liable 

to repay have been specifically mentioned. It was not open to the 

President or his Cabinet to reconsider which items were security and 

which ones were not.  

36 In paragraph 63.2 of his report, the President decided the following:  

“The Minister of Police as the designated Minister under the National 
Key Points Act, to report to Cabinet on a determination to whether 
the President is liable for any contribution in respect of the security 
upgrades having regard to the legislation, past practices, culture and 
findings contained in the respective reports.”  

37 This decision is unconstitutional. The finding by the Public Protector is clear. 

The items which do not relate to security have been decided. And so is the 

liability of the President. The report of the Public Protector remains and has 

not been challenged in a court of law. However, the President elected to side-

step the issue by having a member of Cabinet decide whether or not the 

President is liable.  

38 On 25 March 2015, the Minister of Police presented his report to the National 

Assembly. The report follows the decision of the President designating the 

Minister to determine the President’s liability. The purpose of the report 

appears at page 7 thereof. It states that it is intended to inform Parliament as 

to the outcomes and the assessment of “the security features in Nkandla ... 

with specific reference to features that the Public Protector’s report refers to 

as non-security.” In addition, the Minister’s report says that it intends to 
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determine whether the President is liable for any contribution in respect of 

security upgrades.  

39 The premise of the Minister’s report is flawed, following upon a wrong decision 

by the President. In its conclusion at pages 46 to 47, the report of the Minister 

determined that all of the items which were found by the Public Protector to be 

non-security related were in fact security related. The merits or the demerits of 

this decision by the Minister are not pertinent. The point in this application 

relates to the power of the President and the Minister of Police to effectively 

overrule the Public Protector. It is submitted that the entire report by the 

Minister of Police is unconstitutional since it is intended at revisiting findings 

and conclusions made by the Pubic Protector. Neither the President nor the 

Minister of Police can review a final report of the Public Protector. 

40 At the current conjuncture, the National Assembly has set up a sub-committee 

to conduct a further investigation into the matter. However, the entire process 

is deeply flawed and unconstitutional:  

40.1 The National Assembly cannot alter the reports of the Public Protector. 

The reports of the Public Protector are binding and can be set aside only 

by a court of law.  

40.2 The Public Protector’s findings are unequivocal in respect of which 

matters the President is obliged to pay back. It is inappropriate to 

commence the entire exercise from scratch as if there is no 

determination by the Public Protector. The Minister of Police cannot 

make his own determinations of what items must be reimbursed. In any 
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event, as mentioned above, the Minister of Police was never required to 

determine which aspects are security related. Those items were decided 

by the Public Protector. The role of the South African Police Service was 

limited to the determination of the reasonable costs of the items which 

were already decided by the Public Protector, as being non-security 

related.   

40.3 The Public Protector, at any rate has not been allowed to make any 

presentation before the sub-committee. In this regard, I should mention 

that although the sub-committee is a multi-party, the EFF is not a party 

thereto, having elected not to endorse the sub-committee. The decision 

to refuse the Public Protector a hearing was not unanimous. It was 

forced through by the ANC using its majority in the sub-committee. Given 

the public pronouncement made by ANC members on the committee, 

there is no realistic prospect of the sub-committee compelling President 

Zuma to comply with the Public Protector’s report.  

CONCLUSION 

41 It is submitted that the relief sought in the notice of motion must be granted.  

 

__________________________ 

FLOYD NYIKO SHIVAMBU 
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THUS SIGNED AND SWORN TO BEFORE ME at ___________________ on this            

______ day of AUGUST 2015 the deponent having acknowledged that he/she 

knows and understands the contents of this affidavit, that the deponent has no 

objection to taking the prescribed oath, that the oath which the deponent has taken 

in respect thereof is binding on the deponent's conscience, and that the contents of 

this affidavit are both true and correct. 

______________________________ 

COMMISSIONER OF OATHS 

 

 

 

 

 

 

 

 

 


