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I, the undersigned, 

DAVID HARRIS LEWIS 

do hereby make oath and state that: 

1. I am the executive director of Corruption Watch.   

2. Corruption Watch is a civil society organisation duly registered as a non-profit 

company in terms of the company laws of the Republic of South Africa with its 

head office at 4th Floor, Rosebank Corner, 191 Jan Smuts Avenue, Parktown 

North.   

3. I am duly authorised to depose to this affidavit on behalf of Corruption Watch.   

4. The facts contained in this affidavit are both true and correct, and within my 

personal knowledge unless the context provides otherwise.  Where I rely on 

information conveyed to me by others I believe that information to be true and 

correct.   

5. Where I make submissions of a legal nature I do on the advice of Corruption 

Watch’s legal representatives.   

6. I depose to this affidavit in support of Corruption Watch’s application in terms of 

Rule 10 of the Constitutional Court Rules for its admission as an amicus curiae in 

two matters before this Court, brought by the Economic Freedom Fighters (“EFF”) 

and the Democratic Alliance (“DA”), respectively, against the President of the 
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Republic of South Africa (“the President”) and the Speaker of Parliament (“the 

Speaker”).  

7. Both applications raise issues concerning the status and scope of the Public 

Protector’s remedial directions, and the appropriate responses of organs of state 

and state officials to remedial action taken by the Public Protector.   

8. As I explain below, Corruption Watch has an interest in both of these critically 

important issues.  

ABOUT CORRUPTION WATCH 

9. Corruption Watch is a non-profit civil society organisation.  It is independent, and 

has no political or business alignment.  Its ultimate objectives include fighting the 

rising tide of corruption, combatting the abuse of public funds in South Africa, and 

promoting transparency and accountability to protect the beneficiaries of public 

goods and services. 

10. Corruption Watch is governed by an independent board of directors comprising: 

me (executive director), , Mr Vusi Pikoli, Advocate Adila Hassam, Ms Mary 

Metcalfe, Ms Alice Brown, , Mr Zwelinzima Vavi, Mr Mavuso Msimang, Archbishop 

Njongonkulu Ndungane, and a former Justice of the Constitutional Court, Ms 

Catherine O’Regan. 

11. Confronting corruption requires an active and engaged citizenry that is prepared to 

hold to account leaders who wield public power and control public resources.  The 

investigation and exposure of malfeasance and corruption in the public sector and 

the abuse of state resources are among Corruption Watch’s core objectives.  
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12. To this end, Corruption Watch endeavours to discharge its mandate of exposing 

corruption and the abuse of public funds by: (i) seeking to ensure that those who 

engage in such abuse are held accountable; and (ii) by developing and fostering 

tools with which civil society may defend the Republic from the abuse of public 

resources and their diversion from lawful and worthwhile state projects and 

undertakings. 

13. Corruption Watch does so in a number of ways, including utilising its available 

resources to investigate reports of corruption and maladministration.  In certain 

instances, this entails Corruption Watch working together with the Public Protector 

and law enforcement agencies.   

14. Corruption Watch has a legal advocacy and policy unit that, where appropriate, will 

litigate in order to ensure that the laws of South Africa are developed and applied 

in a manner that serves to assist the fight against corruption and public 

malfeasance through fostering transparency and accountability of both public and 

private persons or entities. 

15. Corruption Watch has as an integral part of its mandate ensuring good 

governance within South Africa’s public administration, upholding the rule of law, 

and preventing, deterring and combatting all forms of corruption and 

maladministration by organs of state and state officials.   

16. Corruption Watch recently intervened as an amicus curiae in the SABC case1 

before the Supreme Court of Appeal, and made submissions concerning the 

proper interpretation of the Public Protector’s powers under s 182(1)(c) of the 

                                                
1
  South African Broadcasting Corporation (SOC) Ltd & Others v Democratic Alliance & Others [2015] ZASCA 156 

(8 October 2015) 
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Constitution.  Corruption Watch’s submissions are in large part reflected in the 

Supreme Court of Appeal’s findings.  

17. Corruption Watch believes it can assist this Court by making submissions on the 

proper scope and application of the Public Protector's constitutional powers. 

CORRUPTION WATCH’S INTEREST IN THE PROCEEDINGS  

18. At the heart of the cases brought by the EFF and the DA are issues around the 

proper compliance by state officials with the Public Protector’s remedial action.  As 

I explain, Corruption Watch has a clear interest in these issues. 

19. The Public Protector’s Nkandla report addresses the wrongdoing of the President, 

various members of the executive, and public officials.  The findings in respect of 

the public officials are rooted in their failure to comply with the relevant 

procurement law.  The findings in respect of the President, on the other hand, are 

rooted in his failure to comply with his obligations under the Constitution, and the 

Executive Members’ Ethics Act, 82 of 1998 (“the Ethics Act”).  The President 

stands accused of an abuse of power.  That is the subject matter of this case. 

20. The Public Protector directed the President to pay back a reasonable percentage 

of the costs of the purported security upgrades at Nkandla, and to calculate those 

costs with the assistance of National Treasury and the Department of Public 

Works.  He was also required to reprimand the Ministers involved for the manner 

in which the Nkandla project was handled, and the way in which public funds were 

abused.   
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21. These remedial directions have not been implemented.  To the extent that the 

President claims they have been or are in the process of being implemented, it 

would appear that the implementation is calculated to defeat the purpose and spirit 

of the Public Protector’s report.  The primary mechanism the President appears to 

be using to this end is to characterise the Public Protector’s report as merely one 

of many competing reports that he will ultimately take into account.  Corruption 

Watch will argue that this undermines the letter and purpose of s182 of the 

Constitution, as well as the findings of the Supreme Court of Appeal in the SABC 

case. 

22. Moreover, to the extent that the President attempts to limit the issues before the 

Court to failings in the procurement process, he is not entitled to do so.  The Public 

Protector has expressly found that the President has been unjustly enriched by the 

misuse of state funds, and has directed that he remedy the consequences of the 

abuse of public funds.   

23. Corruption Watch has an interest in the President’s compliance with the Public 

Protector’s remedial action in and of itself.  However, Corruption Watch has a 

wider interest in this matter.  This is because, as an organisation fighting against 

the abuse of procurement laws on a daily basis, we are acutely aware that the 

conduct of the President in the Nkandla scandal in general, and his response to 

the Public Protector’s remedial directions in particular, has impacted on the 

broader fight against procurement corruption.   

24. Indeed, the President’s failure to implement the Public Protector’s remedial action, 

coupled with pronouncements in Parliament to the effect that her report is not 
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binding on him, strike a blow to the law enforcement agencies, including the Public 

Protector, and their collective efforts to combat abuse of public power. 

25. Corruption Watch has experience in investigating procurement irregularities, and 

has first-hand knowledge of unfortunate trend of impunity with which state officials 

engage in maladministration and corruption.  We have received a large number of 

reports pertaining to procurement corruption, with approximately 720 reports 

having been made to our various reporting channels over the last three years.  

Corruption Watch assists complainants in working with the Public Protector to 

investigate and remedy these complaints.   

26. For the benefit of the Court I attach an analysis of these reports marked “DL1”.  As 

the analysis demonstrates, approximately 34% of complainants allege violations of 

supply chain management processes within provincial government, while 29% 

involve local governments.  

27. But what is particularly concerning in the context of the present case is the effect 

that the President’s conduct in the face of the Public Protector’s Nkandla report 

has had on the accountability of public officials.   

28. I have noted an increasing trend in state officials acting with impunity when called 

upon to respond to complaints by members of the public about procurement 

corruption and abuses of public power.  Yet, these channels of complaint, if 

properly managed and resourced, can be a powerful - and often the final - bulwark 

against state malfeasance.  This is particularly so in the context of South Africa, 

where millions who are subject to state abuse cannot afford proper legal and 

forensic representation.   
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29. It is clear that members of the public are, however, less likely to complain to 

Corruption Watch and the Public Protector (often taking great personal risks in 

doing so) when state officials undermine the Public Protector’s remedial action.  

30. In the context of public procurement, the example set by the President in failing to 

implement the Public Protector’s remedial directions negatively influences the 

application and enforcement of ethical standards and procurement rules.  The 

flouting of these standards and rules will doubtless diminish their force and the 

public's faith in the remedial process.  The fact that it is the head of state and 

government who is running roughshod over a chapter 9 institution in this case 

simply encourages breach and impunity by lower level officials.  This is a position 

which South Africa's nascent democracy, with already endemic patterns of 

maladministration and corruption, can ill-afford.   

SUMMARY OF CORRUPTION WATCH'S INTENDED SUBMISSIONS 

31. In summary, if it is granted leave to intervene in the present matters, Corruption 

Watch intends to make submissions in relation to the following issues: 

31.1 First, Corruption Watch intends to make submissions on the status and scope 

of the Public Protector’s remedial powers.  It will contend that, properly 

interpreted, s 182(1)(c) of the Constitution confers on the Public Protector the 

power to take appropriate remedial action that has legal effect, and cannot be 

ignored by organs of state or state of officials.  

31.2 Section 182(1)(c) of the Constitution empowers the Public Protector to take 

remedial action consequent upon a finding of impropriety or prejudice in the 

conduct of state affairs or public administration.  This includes the power to 
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direct an organ of state or state official to remedy any such impropriety or 

prejudice.   

31.3 Having regard to South Africa's constitutional framework and history, there is a 

constitutional imperative in affording the Public Protector substantial powers to 

hold public officials to account for malfeasance or maladministration in public 

office.  It is in this context that the scope and effect of section 182(1)(c) must 

be understood.   

31.4 Corruption Watch intends to make submissions on how the rights of members 

of the public, and the state's duties, under the Bill of Rights and the 

requirements of good administration in section 195 of the Constitution, inform 

the interpretation of the Public Protector's powers under the Constitution.  

31.5 The Public Protector's powers must be interpreted in a manner that is 

complementary to the powers of other constitutional bodies, such as 

Parliament and the judiciary.  The Public Protector's powers must be 

interpreted generously so as to add to, rather than foreclose, remedies 

available to members of the public and the state itself.  

31.6 Second, Corruption Watch proposes to address how organs of state and state 

officials ought to respond to the Public Protector’s remedial action in 

circumstances where they elect not to take the Public Protector on review.   

31.7 It will be contended that organs of state and state officials are in those 

circumstances obliged to implement the Public Protector’s remedial action as 

swiftly as possible.   
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31.8 In doing so they may engage others to assist in the implementation of the 

Public Protector’s remedial directions.  However, this does not mean that the 

organ of state or public official in question is at liberty to enlist other organs of 

state, state officials or third parties for purposes of determining whether or not 

to comply with remedial action directed by the Public Protector, or the extent 

to which compliance should be implemented.  Organs of state and state 

officials may not set up parallel processes to undermine the Public Protector’s 

findings and remedial action. 

31.9 In this regard, Corruption Watch will make submissions in relation to the duties 

imposed by the Constitution on all other organs of state to support the proper 

implementation of remedial action ordered by the Public Protector.  

31.10 Finally, Corruption Watch will submit that, having regard to the role and 

importance of her office, the Public Protector's powers are not limitless but are 

to be construed widely in a way which permits her to fulfil her constitutional 

mandate to the benefit of the public and the Republic.  And Parliament retains 

discretion, to be exercised within constitutional limits, to regulate the exercise 

of the Public Protector's remedial powers by national legislation. 

32. I submit that the submissions Corruption Watch intends to make will be relevant 

and useful in the determination of the issues in the EFF and DA applications, and 

will, given Corruption Watch’s unique experience, be different to those of the other 

parties.   
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CONCLUSION AND RELIEF SOUGHT 

33. On 21 and 23 October 2015 Corruption Watch addressed letters to all of the 

parties requesting their consent to its admission as amicus curiae.  I attach copies 

of these letters marked “DL2” to “DL3”. 

34. On 22 October 2015 the DA responded, consenting to Corruption Watch’s 

intervention.  A copy of the DA’s letter is attached marked “DL4”. 

35. On 26 October 2015, EFF and the Public Protector also consented to Corruption 

Watch's intervention.  Copies of the relevant letters are annexed marked "DL5" 

and "DL6".   

36. The President, the Speaker and the Minister of Police have not responded as at 

the time of deposing to this affidavit.  

37. I respectfully submit that Corruption Watch has satisfied the requirements for 

admission as an amicus curiae. 

38. I pray for orders admitting Corruption Watch as an amicus curiae, and permitting 

it to present written and oral argument, as per the notice of motion that 

accompanies this affidavit. 

__________________________________ 

DEPONENT 

The deponent has acknowledged that he knows and understands the contents of this affidavit which was 
signed and sworn to before me at                           on this the ____ day of October 2015, the regulations 
contained in Government Notice No. 1258 of 21 July 1972, as amended and Government Notice No. R 1648 
of 19 August 1977, as amended having been complied with. 
 
 

    _________________________________ 
          COMMISSIONER OF OATHS 

  FULL NAMES: 
  DESIGNATION: 
  ADDRESS:  


