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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT BRAAMFONTEIN) 

            CCT No: CC143/15 

In the matter between: 

 

THE ECONOMIC FREEDOM FIGHTERS                Applicant 

 

and 

 

THE SPEAKER OF THE NATIONAL ASSEMBLY 

REPUBLIC OF SOUTH AFRICA               First Respondent 

 

PRESIDENT JACOBS GEDLEYIHLEKISA ZUMA       Second Respondent 

 

 

 

 
AFFIDAVIT IN SUPPORT OF CONDONATION APPLICATION 

 

 

I, the undersigned,  

NTUTHUZELO JOHN VANARA 

do hereby make oath and state as follows: 

1. I am a Senior Legal Advisor in the employ of Parliament. My office is situated 

at 8th floor, 90 Plein Street, Cape Town.  I am duly authorised to bring this 

condonation application and depose to this affidavit on behalf of the First 

Respondent (“the Speaker”). 
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2. The contents of this affidavit are, unless the contrary appears from the 

context, or I specifically state otherwise, within my personal knowledge or 

derived from documentation which by virtue of my position is under my control, 

and I verily believe it to be true and correct.   

 

3. Where I make legal submissions, I do so on the strength of my experience and 

expertise, as well as on the advice of the National Assembly’s legal 

representatives, whose advice I accept.  

PURPOSE OF THE APPLICATION 

4. This is an application for condonation of the filing of the Speaker’s answering 

affidavit and written submissions outside the time periods allowed in terms of 

this honourable Court’s Practice Direction issued on 26 August 2015 (“the 

Practice Direction”).  

5. In terms of paragraphs 2 and 3(b) thereof, the Speaker’s answering affidavit 

and written submissions had to be respectively filed on 22 September and 20 

October 2015. 

6. The Speaker has been unable to file within the timeframes allowed hence this 

application is being brought to, respectfully, seek condonation for the non-

compliance.  
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BASIS OF THE APPLICATION  

Chronological background 

7. This application was launched and served on the National Assembly on or 

about 5 August 2015.  

8. Subsequent thereto, the application was considered by my office with a view 

to advising the National Assembly on how best to deal with. 

9. Having considered the application, a team of Parliament’s internal legal 

advisors were of the views that the application raises issues of significance, 

particularly those that relate to the National Assembly’s constitutional powers 

and obligations of overseeing Executive action. Accordingly, the team advised 

the National Assembly to participate in the proceedings, and to oppose the 

Economic Freedom Fighter’s (“the EFF’s) application.  

10. Consequently, a decision by Parliament’s Executive Authority had to be taken. 

As soon as the Executive Authority had taken the decision to participate in the 

proceedings, internal processes of Parliament, which include requesting 

funding from Parliament’s accounting officer for the procurement of external 

legal advice was immediately initiated.  

11. Once that funding had been procured, the State Attorney, Cape Town (“the 

State Attorney”) was instructed to represent the National Assembly in these 

proceedings and to instruct external counsel. 

12. The State Attorney appointed Mr Leon James Manuel (“Mr Manuel”) as the 

attorney that would be handling this matter on her behalf. Pursuant to his 
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appointment, on 25 August 2015, Mr Manuel caused a notice of opposition to 

be filed. 

13. Once the notice of opposition was filed, a meeting to consider suitable counsel 

to represent the Speaker in these proceedings was held. At that meeting, 

various counsel were considered. 

14. Whilst that process was still ongoing, and on 28 August 2015 the State 

Attorney received the Practice Directions from the Registrar of this Court. The 

Practice Directions provided inter alia, that the Speaker’s answering affidavit 

be filed by no later than 22 September 2015, and the Speaker’s written 

submissions by no later than 20 October 2015. 

15. The State Attorney eventually instructed a team of senior and junior counsel.  

Counsel were duly instructed on 3 September 2015. Immediately thereafter, 

and on 8 September 2015, the first consultation was scheduled with counsel, 

at which I was in attendance, where instructions were provided for answering 

affidavit purposes.  At that consultation, counsel provided me with a list of 

documents that would enable them to provide appropriate advice to the 

National Assembly. Significantly, most of the documents requested by counsel 

was archived material which took quite a considerable amount of time to 

retrieve.  

16. On 10 September 2015, whilst counsel was actively seized with the task of 

considering instructions provided, and some documentary material furnished, 

Adams and Adams Attorneys, acting on behalf of the Public Protector, 
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addressed a letter to inter alia the State Attorney advising that the Public 

Protector was minded to intervene in the application as the third respondent, 

alternatively, amicus curiae and, thus, requested the Speaker’s acquiescence 

thereto.  

 

17. Adams and Adams requested that the letter be responded to by 18 September 

2015, in order for their client to file any necessary intervention application 

before 29 September 2015.  A copy of the above letter is attached marked 

“NV1”. 

18. Whilst still considering the above letter with a view to providing instructions in 

that regard, on 14 September 2015, the Democratic Alliance (“the DA”) served 

an application for, inter alia, direct access to the Constitutional Court (case no. 

CCT 171/15) on the Speaker in which it challenges the constitutional validity 

of:  

21.1  the National Assembly’s resolution of 13 November 2014; and 

21.2 the National Assembly’s resolution of 18 August 2015. 

19. Both these resolutions bear on the President’s report on security upgrades to 

his Nkandla residence.  

20. The DA maintains that its application be heard together with this application 

since the issues and the relief sought in both applications are identical.  The 

DA thus requested the Chief Justice to issue directions as to the manner in 
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which its application is to be processed.  I must point out that the DA 

application cited further parties, namely, the Minister of Police and the Public 

Protector.  The Minister of Police had, until 14 September 2015, not been a 

party to the proceedings before this Court.  

21. Faced with the above developments, the proliferation of the parties, and the 

fact that the issues raised in the EFF and DA applications, although not 

identical, largely overlap.  Based thereupon, I instructed the State Attorney to 

address a letter to the Chief Justice suggesting that the Speaker be allowed to 

file a single affidavit traversing issues raised in the various affidavits before the 

Court. I was also of the view that it would be cost effective for the National 

Assembly to file a single affidavit. 

22. On 16 September 2015 the State Attorney wrote to the Chief Justice 

requesting that further directions be issued setting a new time-table which 

would enable the Speaker to file a single answering affidavit addressing the 

contentions raised the by the EFF, the DA and the Public Protector, to avoid 

the Speaker having to do so in a fragmented manner.  A copy of the State 

Attorney’s letter is attached marked “VN2”. “VN 2” was emailed to the 

Registrar on 17 September 2015, as is evident from a copy of the email to the 

Registrar which is attached hereto as, “VN3”. 

23. The letter to the Chief Justice had not been responded to by 22 September 

2015, being the date on which in terms of the Practice Direction the Speaker 

ought to have filed her answering affidavit. 
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24. Based thereupon, Mr. Manuel, by electronic mail enquired from the Registrar 

on the status of a response to the State Attorney’s letter aforesaid.  A copy of 

Mr. Manuel’s electronic mail correspondence is attached marked “VN4”.  Mr. 

Manuel received no response thereto.   

25. On 25 September, 2 October and 6 October 2015 Mr. Manuel telephoned the 

Registrar’s office and further enquired about the status of receiving a response 

to the State Attorney’s letter of 16 September 2015.  On all three occasions 

Mr. Manuel was informed by the official in the Registrar’s office that the letter 

had been forwarded to the Justices of the Court, and that the Registrar was 

awaiting their response thereto. 

26. At no stage was it communicated to Mr. Manuel that the Speaker’s request 

had been turned down.  It was accordingly hoped that the Chief Justice and, 

indeed, the Justices of the Court were still giving the matter consideration. 

27. As foreshadowed above, on 28 September 2015, the Public Protector 

launched her application seeking to intervene in this matter as third 

respondent, alternatively as amicus curiae.  

28. On 2 October 2015 the Chief Justice issued directions in case no. CCT 

171/15, the DA application and setting it down to be heard on 9 February 

2016.  These directions mentioned further that any of the respondents wishing 

to oppose the relief sought in the DA application are required to file their 

answering affidavits on or before 30 October 2015. 
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29. No mention was made therein of revised directions in the EFF matter pursuant 

to Mr. Manuel’s letter referred to above. 

The complex nature of this application 

30. The EFF application involves complex constitutional issues impacting on the 

National Assembly’s exercise of its oversight and accountability powers on the 

Executive.  

31. Oversight of the Executive is a power constitutionally reposed in the National 

Assembly in terms of section 55 of the Constitution.  This power, the National 

Assembly must exercise in accordance with the mechanisms provided by it in 

accordance with section 55(2) of the Constitution. 

32. The EFF application raises two crucial issues namely: 

32.1. The adequacy or otherwise of the mechanisms provided by the 

National assembly in terms of section 55(2) of the Constitution; and 

32.2. The interplay between the National Assembly’s constitutional powers 

of oversight and accountability and the Public Protector’s powers as 

provided for in the Public Protector Act, 1994.   

33. The National Assembly has made a concerted effort in its answering affidavit, 

to provide a comprehensive account of how it exercised oversight on the 
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President.  This the National Assembly did as part of its accountability 

obligations. 

34. In order to do so, the National Assembly was required to exercise care in 

meticulously considering all relevant material so as to be of assistance to this 

Court on Parliamentary processes and procedures so that this Court would 

have sufficient information at its disposal when deciding on this application. 

35. Therefore, in preparing the answering affidavit, the Rules of the National 

Assembly (“the Rules”) had to be considered and the relevant aspects thereof 

had to be distilled so that the answering affidavit covers these aspects of the 

Rules in a succinct manner.  

The Rules of the National Assembly 

36. The Rules themselves are complicated and lengthy and it was therefore 

essential that the relevant aspects of thereof be included in the answering 

affidavit in a clear manner.  

37. In order for the answering affidavit to provide a succinct exposition of the 

relevant provisions of the Rules, it was essential for one to have a firm grasp 

of the Rules.  To this end, I had to consult with the Speaker so that counsel 

can be given clear instructions that will enable them to draft a well-considered 

answering affidavit. 
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The Public Protector’s Report1 

38. In its founding affidavit the EFF makes reference and attaches several 

documents in support of its application.   

39. More importantly the EFF relies on the Public Protector’s Report (“the 

Report”) to further its submissions.   

40. Although the EFF did not attach the full Report because of its voluminous 

nature and only relied on particular pages of the Report, which it attached, the 

whole report had to be considered in order to produce an affidavit that 

sufficiently addressed all the issues raised by the EFF.   

41. Furthermore, the entire Report had to be studied in order to identify the 

relevant provisions of the Report that will be of assistance to this Court.    

42. The Public Protector’s Report in itself is 447 pages in length and the Report 

had to be considered in its entirety to draw out the correct provisions of the 

Report that would assist in contradicting the EFF’s allegations and advance 

the Speaker’s submissions.  

 

 

                                                 
1
      Founding Affidavit, annexure FS2.   
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Hansards and the remaining reports2 

43. In addressing the submissions brought forward by the EFF based on 

Hansards and the remaining reports, it was essential that Hansards and the 

remaining reports be made available so that a concise answering affidavit can 

be produced. 

44. Hansards and the remaining reports are as voluminous as the Report.  It was 

required of counsel that they study these reports with absolute care so that 

they can draft an answering affidavit that provides the required type of clarity 

to this Court and an affidavit the meets the EFF’s case in a thorough manner.  

45. As a result of the volumes of documents and the complex issues that had to 

be addressed in drafting the Speaker’s answering affidavit and written 

submissions, an inordinate amount of time had to be spent in ensuring that the 

final documents were properly prepared and that they covered all aspects of 

the issues raised before they could be submitted to this Court.  

The interests of justice 

46. The relief the EFF seeks is of crucial importance and has extensive 

consequences for the functioning of the National Assembly.  

                                                 
2
   The remaining reports and Hansards referred to in this affidavit are voluminous and are filed 

together with the answering affidavit in a separate bundle.  The separate bundle of reports 

contains the following reports 1) the Task Team Report; 2) the JSCI Report; 3) the SIU Report; 

and 4) the Ad Hoc Committee’s Report. 
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47. In the circumstances, it would be in the public interest that the Speaker’s non-

compliance with the directions be condoned to ensure a proper ventilation of 

the issues. 

48. I am advised that this Court has held that the standard for considering an 

application for condonation is the interests of justice3 and that the explanation 

to excuse non-compliance with the Rules of this Court must be reasonable 

enough to explain the default.4 

49. It is my humble submission that the issues raised by the EFF are important 

constitutional issues that are in the public interest as they have an impact on 

the functioning of the National Assembly and the powers of the office of the 

Public Protector.   

50. It is essential that this condonation application be granted so that the National 

Assembly would be able to provide clarity on all the issues raised by the EFF 

that have a direct effect on the functioning of the National Assembly.  

51. I humbly submit that the explanation given above is sufficiently reasonable to 

allow this Court to grant this application for condonation given the volumes of 

                                                 
3
     Brummer v Gorfil Brothers Investments (Pty) Ltd and Others 2000 (2) SA 837 (CC) at para 3 and 

Van Wyk v Unitas Hospital and Another (Open Democratic Advice Centre as Amicus Curiae) 

2008 (2) SA 472 at para 20. 

4
     Von Abo v President of the Republic of South Africa 2009 (5) SA 345 (CC) at para 20 and Van 

Wyk v Unitas Hospital and Another (Open Democratic Advice Centre as Amicus Curiae) 2008 (2) 

SA 472 at para 22. 

 

http://www.saflii.org/cgi-bin/LawCite?cit=2000%20%282%29%20SA%20837
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%285%29%20SA%20345
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documents that had to be considered and the essence to be distilled therefrom 

for the benefit of this Court.  Indeed, the effect of that was to avoid this Court 

having itself to trawl through the voluminous reports in an effort of deciding 

these issues.   

52. It was essential that all the documents be properly considered to extract all the 

relevant provisions that would be of assistance to this Court.  

Prejudice  

53. The Speaker appreciates that the EFFApplicant has been prejudiced, since it 

filed its heads of argument without the benefit of having considered the 

Speaker’s this answering affidavit. 

53.54. The Speaker is of the respectful view that the prejudice can be overcome by 

the EFFApplicant being allowed to file supplementary heads of argument. , Iin 

so far as in doing so  the EFFApplicant may incur additional  costs,  the 

Speaker tenders the EFF’sApplicants reasonable costs which may be 

occasioned by the late filing of her answering affidavit and written 

submissionsin this regard.  

CONCLUSION 

54.55. It is respectfully submitted that the Speaker has reasonable prospects of 

successfully opposing the EFF’s application, and as such it is in the interest s 

of justice that this condonation application be granted. 

Formatted: Font: Bold, Italic
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55.56. In all the above circumstances, it is humbly requested that an order in terms of 

the notice of motion be granted. 

_______________________ 

NTUTHUZELO JOHN VANARA 

 

I certify that: 

1. The deponent acknowledged to me that: 

1.1 he knows and understands the contents of this declaration; 

1.2 he has no objection to taking the prescribed oath; 

1.3 he considers the prescribed oath to be binding on his conscience. 

2. the deponent thereafter uttered the words, “I swear that the contents of this 

declaration are true, so help me God”; 

3. the deponent signed this declaration in my presence at the address set out 

hereunder on this          day of November 2015. 

 

___________________________ 

COMMISSIONER OF OATHS 

 


