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do hereby state and declare under oath as follows: 

1. I am the Acting Speaker of the National Assembly, a body elected to 

represent the people under the Constitution in terms of section 42(3) 

of the Constitution. In that capacity I am also the presiding officer in 

the National Assembly, a body elected to represent the people, and to 

ensure accountable government in terms of section 43 of the 

Constitution. I am authorised to depose to this affidavit by virtue of my 

position. 

2. The facts set out in this affidavit are, unless otherwise stated or the 

converse appears from the context, within my personal knowledge 

and are, to the best of my knowledge and belief, both true and correct.   

3. As the Acting Speaker of the National Assembly, my powers, 

functions and duties, are traditional and ceremonial, statutory, 

procedural and administrative. These powers and duties derive from 

inter alia, the Constitution, the Powers, Privileges and Immunities of 

Parliament and Provincial Legislatures Act, No.4 of 2004, the 

Financial Management of Parliament and Provincial Legislatures Act, 

No. 10 of 2009, as well as the Rules of the National Assembly (“the 

Rules”), and entail in broad terms: 
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3.1. presiding over sittings of the National Assembly, maintaining 

order and applying and interpreting its Rules, Orders, 

Precedents, Conventions and Practices; and 

 

3.2. acting, jointly with the Chairperson of the National Council of 

Provinces (“the NCOP”), as the Executive Authority of 

Parliament; 

3.3. acting as a representative and spokesperson of the National 

Assembly, as well as acting, jointly with the Chairperson of 

the NCOP, as representatives and spokespersons of 

Parliament. 

4. The allegations at paragraph 7 of the Economic Freedom Fighter’s 

(“the EFF”) founding affidavit that Ms Baleka Mbete, the Speaker of 

the National Assembly is “not impartial, prone to procedural lapses 

and openly hostile to the EFF” are baseless and without any merit. 

5. Since her election as the Speaker of the National Assembly of the 

Fifth Parliament, she has discharged her duties impartially, fairly and 

equally in respect of all political parties and their representatives in the 

National Assembly.  
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6. By its nature, Parliament, and in particular the National Assembly, is a 

politically charged environment. Most often, political parties make 

unfounded and baseless allegations of bias and lack of impartiality in 

order to further their political causes, as is the case herein. 

7. I say the EFF’s allegations are baseless and without merit because: 

7.1. on 16 September 2014, the allegation of perceived lack of 

impartiality in the discharge of the Speaker’s duties was 

challenged by the Leader of the Democratic Alliance (“the 

DA”), by tabling a motion of no confidence in her, for 

resolution by the National Assembly in terms of section 52(4) 

of the Constitution; 

7.2. that motion of no confidence was supported by the EFF, the 

United Democratic Movement (“the UDM”), Freedom Front 

Plus (“the FF Plus”), the African Christian Democratic Party 

(“the ACDP”) and the Congress of the People (“Cope”); and 

7.3. it was rejected by the majority of political parties in the 

National Assembly, including the African National Congress 

(“the ANC”), the Pan Africanist Congress (“the PAC”), the 

Inkatha Freedom Party (“the IFP”), the African Peoples’ 

Convention (“the APC”), AGANG SA, the National Freedom 
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Party (“the NFP”) and the African Independent Congress (“the 

AIC”). 

8. Pursuant to that, the National Assembly rejected that motion of no 

confidence against the Speaker. 

9. I now turn to deal with the issues raised by the EFF in its founding 

affidavit. Due to the nature of the issues raised therein, I will be 

advancing propositions of law. In so far as I advance such 

propositions, I will be advancing them on the advice of the legal 

representatives of the National Assembly, whose advice I accept.  

10. Further, to the extent that any of the allegations in the EFF’s affidavit 

are not dealt with below, such allegations should be taken to have 

been denied in so far as they are inconsistent with the contents of this 

affidavit.  

THE SCHEME OF THIS AFFIDAVIT 

11. In this affidavit I propose:   

11.1. Firstly, to analyse the relief sought against the National 

Assembly; 



6 

 

11.2. Secondly, to proffer a summary of the Speaker’s various 

responses thereto; 

11.3. Thirdly, to deal fully with the section 55(2) mechanisms 

provided by the National Assembly and their invocation;  

11.4. Fourthly, to deal with oversight on the President; 

11.5. Lastly, to deal with concluding submissions based on the 

above. 

RELIEF SOUGHT 

12. The EFF seeks herein an order declaring, inter alia, that the National 

Assembly has failed to fulfil its constitutional obligations flowing from 

the provisions of sections 55(2) and 181 of the Constitution to: 

12.1. ensure that the President of the Republic of South Africa (“the 

President”) is accountable to it; and to 

12.2. maintain oversight over the President by giving effect to the 

remedial action determination made by the Public Protector 

during March 2014 ( “the determination”). 
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13. At the heart of the EFF’s claim lies the contention that: 

13.1. the National Assembly failed in its constitutional obligation 

flowing from section 55(2) of the Constitution to ensure that 

the President is held accountable for the personal benefit 

which he, according to the Public Protector, derived from the 

resources of the state ( “the accountability challenge”); and 

that 

13.2. the National Assembly failed in its constitutional obligation 

flowing from sections 181(3), 181(4) and 182(1)(c) of the 

Constitution to protect the Public Protector, by failing to give 

effect to the determination since, according to the EFF, such a  

determination is binding and should thus be given effect to ( 

“the protection challenge”).  

14. In short, the EFF claims that the National Assembly “has failed to fulfil 

a constitutional obligation”,1 imposed by sections 55(2), 181(3) & (4) 

and 182(1)(c) of the Constitution, to ensure accountability through 

giving effect to the determination - (paragraphs 91.1; 16; 30; 31; and 

32) hence its invocation of the section 167(4)(e) procedure. 

                                                 
1
 See section 167(4)(e) of the Constitution. 
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15. The basis for the accountability challenge is set out at, inter alia, at 

paragraph 16 of its founding affidavit where the EFF states as follows: 

“The main issues in this application have their genesis in the failure of 

the Parliament to ensure that the President is held accountable in 

relation to the personal benefit which he derived from the resources of 

the State, as determined by the Public Protector.” 

16. The basis for the protection challenge is set out at, inter alia, at 

paragraph 32 of its founding affidavit where the EFF states as follows: 

“The National Assembly is obliged to protect the Public Protector. 

Protecting the office of the Public Protector includes giving effect to its 

determinations, which cannot be altered at the instance of the National 

Assembly…Those findings are binding. They should be given effect 

(sic)”  

SUMMARY OF THE SPEAKER’S ANSWER  

17. The Speaker opposes this application on, inter alia, the following 

broad grounds: 

17.1. The EFF’s reliance on sections 55(2) and 181 of the 

Constitution is misplaced; 
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17.2. The EFF’s reliance on section 182(1)(c) of the Constitution is 

misplaced as it flies in the face of the doctrine of constitutional 

subsidiarity; 

17.3. The EFF’s reliance on section 167(4)(e) of the Constitution is 

misplaced; and that 

17.4. The EFF’s reliance on section 167(6)(a) of the Constitution 

read with Rule 18 of the Rules of this Court is equally 

misplaced. 

18. I deal with the above, in turn, below. 

Reliance on sections 55(2) and 181 of the Constitution is misplaced 

19. It is plain that the EFF’s accountability challenge is located within 

section 55(2) of the Constitution (founding affidavit, para 15.1.1). The 

protection challenge is, on the other hand, located within section 181 

of the Constitution. 

20. Section 55(2) enjoins the National Assembly “to provide mechanisms” 

to ensure accountability to it and oversight of, inter alia, the exercise 

of the Executive authority such as the one we are concerned with in 

casu.  
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21. Accordingly the accountability challenge, properly construed, amounts 

to this: 

21.1. That the National Assembly failed to “provide mechanisms to 

ensure” accountability and oversight of the President; 

alternatively 

21.2. That the National Assembly failed to invoke the said 

mechanisms to ensure accountability and oversight of the 

President by not giving effect to the determination. 

22. The accountability challenge must fail at both levels because: 

22.1. As regards the constitutional obligation to provide 

mechanisms: 

22.1.1. The EFF does not specify the respects in which 

such a failure has occurred; 

22.1.2. The National Assembly has, in any event, provided 

mechanisms to ensure accountability and oversight 

of the Executive action through, inter alia, the 

Rules of the National Assembly which provide: 
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22.1.2.1. In Chapter 7, Rule 102A for a 

Member to propose a motion of no 

confidence in the Cabinet or in the 

President in terms of section 102 of 

the Constitution; 

22.1.2.2. In Chapter 8, Rule 103 for the tabling 

of matters of public importance; 

22.1.2.3. In Chapter 9, Rule 105 for members 

to make statements on any matter; 

22.1.2.4. In Chapter 10, Rule 111 for members 

to put questions to the President on, 

inter alia, matters of national 

importance; and 

22.1.2.5. In Chapter 12, for the establishment 

of committees through which to 

exercise its oversight and 

accountability functions; 

22.1.3. There are, furthermore, numerous legislative 

instruments through the aid of which the National 
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Assembly performs its oversight and accountability 

functions such as for example the Executive 

Members’ Ethics Act, No. 82 of 1998.  

22.2. As regards the invocation of the above mechanisms: 

22.2.1. The National Assembly established the Ad Hoc 

Committee to consider the determination as well as 

the President’s response thereto;  

22.2.2. The EFF concedes this fact at paragraph 9 1.1 of 

its founding affidavit; 

22.2.3. The EFF states in that regard that it “is cognisant of 

the Ad Hoc Committee established by the National 

Assembly to consider the matter of the security 

upgrades at the private residence of President 

Zuma. This Committee however has no powers to 

alter or amend the remedial action…it is apparent 

that the purpose of this Ad Hoc Committee is not to 

give effect to the report of the Public Protector;” 

22.2.4. Indeed, the complaint raised by the EFF in this 

regard is that: 
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22.2.4.1. The Ad Hoc Committee has 

prejudged the issue before it; 

22.2.4.2. The Ad Hoc Committee does not 

have the power to amend or alter the 

determination; and that 

22.2.4.3. The National Assembly acted 

unlawfully inasmuch as it was 

actuated by the ulterior motive of  “not 

to give effect to the report of the 

Public Protector”; 

22.2.5. The point is simply that the National Assembly has 

provided and invoked the mechanisms for 

accountability and oversight in terms of section 

55(2) of the Constitution;  

22.2.6. The EFF has not once complained or proposed a 

motion for Resolution by the National Assembly 

that the current oversight mechanisms provided for 

by the National Assembly are inadequate for the 

purposes of holding the President to account; 



14 

 

22.2.7. The EFF’s remedy, predicated such as it is on 

alleged unlawful administrative action, lies 

elsewhere;  

22.2.8. Accordingly the accountability challenge is, with 

respect, ill conceived. 

23. As stated, the EFF has located its protection challenge within section 

181 of the Constitution. 

24. The protection challenge is equally destined for demise based on 

what I have stated above. The Ad Hoc Committee's establishment 

was in furtherance of the National Assembly’s obligation to assist and 

protect the office of the Public Protector as is required by section 181 

of the Constitution. 

25. I respectfully submit that the National Assembly has fulfilled its 

constitutional obligations in this regard. 

26. It follows, from all of the above that the EFF has failed to show, on 

these papers, any existing, future or contingent right such as to entitle 

it to the declaratory relief sought. Accordingly, this application falls 

properly to be dismissed.  
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Constitutional Subsidiarity and EFF’s Reliance on Section 

182(1)(c) 

27. The EFF locates this portion of its claim directly within section 182(1) 

(c) of the Constitution despite there being in place the Public Protector 

Act, No. 23 of 1996 (“the PP Act”) which covers the field, completely, 

in that regard. 

28. It contends in that regard: 

28.1. At paragraph 9.1.1 that the National Assembly has failed in 

terms of, inter alia, section 182(1)(c) to ensure compliance 

with the remedial action prescribed by the Public Protector; 

28.2. At paragraph 32 that the said findings are binding and should 

thus be given effect to; and 

28.3. At paragraph 40.1.1 that the National Assembly cannot alter 

the reports of the Public Protector. 

29. Section 182(1)(c) of the Constitution provides that: 

 “182 Functions of the Public Protector 
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(1) The Public Protector has the power, as regulated by national 

legislation- 

(a) to investigate any conduct in state affairs… 

(b) to report on that conduct; and 

(c) to take appropriate remedial action. 

(2) The Public Protector has the additional powers and functions 

prescribed by national legislation.” (My emphasis) 

30. The above provision makes plain:  

30.1. First, that the powers set out in subsection 1(a) - (c), namely 

to investigate, report and take appropriate remedial action are 

as “regulated by national legislation;” and  

30.2. Second, that the powers and functions additional to those in 

subsection 1(a) - (c) are to be “prescribed by national 

legislation.” 

31. The PP Act is the national legislation that seeks:   
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31.1. Firstly, to “regulate” the powers set out in subsection 1 (a) - 

(c) of investigating, reporting and taking appropriate remedial 

action; and 

31.2. Secondly, to “prescribe” additional powers and functions of 

the Public Protector.   

32. The above is made plain by the preamble of the PP Act which reads, 

in its material parts, as follows: 

 “Preamble 

WHEREAS section 181 to 183 of the Constitution of the Republic of 

South Africa, 1996 (Act 108 of 1996) provide for the establishment 

of the office of Public Protector and that the Public Protector has 

the power, as regulated by national legislation, to investigate any 

conduct in state affairs…to report on that conduct and to take 

appropriate remedial action. 

… AND WHEREAS the Constitution envisages further legislation to 

provide for certain ancillary matters pertaining to the office of Public 

Protector; 

BE IT THEREFORE ENACTED by the Parliament of the Republic 

of South Africa, as follows…” (My emphasis) 



18 

 

33. It is clear from the above that the object of the PP Act is to: 

33.1. “Regulate” the powers provided for in section 182(1) (a) - (c) 

in accordance with section 181 (c); and to  

33.2. “Prescribe” additional powers and functions of the Public 

Protector in accordance with section 182(2). 

34. Section 6(4)(c) (ii) of the PP Act provides, as regards remedial action 

of the sort we are concerned with in this matter, that: 

  “(4) The Public Protector shall, be competent- 

  … 

  (c)…at any time…after an investigation- 

…to refer any matter which has a bearing on an investigation, to the 

appropriate public body or authority affected by it or to make an 

appropriate recommendation regarding the redress of the prejudice 

resulting therefrom or make any other appropriate recommendation 

he or she deems expedient to the affected public body or 

authority…” (My emphasis) 
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35. The above section regulates the section 1 (a) – (c) powers of the 

Public Protector. It does so by stating that after an investigation, the 

Public Protector shall be competent to: 

35.1. refer any matter which has a bearing on an investigation, to 

the appropriate public body or authority affected by it; 

35.2. make an appropriate recommendation regarding the redress 

of the prejudice resulting therefrom; or 

35.3. make any other appropriate recommendation he or she 

deems expedient to the affected public body or authority. 

36. The “remedial action” provided for in section 182(1)(c) is thus 

regulated by section 6(4)(c) (ii) of the PP Act.  

37. The National Assembly is the “affected public body or authority” 

referred to in the subsection, because it is the authority vested with 

the constitutional obligation to hold the President to account and to 

exercise oversight in that regard. 

38. Accordingly, the “appropriate remedial action”, “as regulated by 

national legislation”, is no more than “an appropriate recommendation 

regarding the redress of the prejudice resulting therefrom” in terms of 
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section 6(4)(c)(ii), to the National Assembly, being the “affected public 

body or authority”. 

39. The above construction is consistent with the doctrine of constitutional 

subsidiarity. 

40. According to Ngcobo J: 

“Where, as here, the Constitution requires Parliament to enact 

legislation to give effect to the constitutional rights guaranteed in 

the Constitution, and Parliament enacts such legislation, it will 

ordinarily be impermissible for a litigant to found a cause of action 

directly on the Constitution without alleging that the statute in 

question is deficient in the remedies that it provides.” 2 

41. Furthermore, this Court recently articulated the principle when it held 

that: 

“Once legislation to fulfil a constitutional right exists, the 

Constitution’s embodiment of that right is no longer the prime 

mechanism for its enforcement.  The legislation is primary.  The 

right in the Constitution plays only a subsidiary or supporting role… 

                                                 
2
 Minister of Health and Another v New Clicks South Africa (Pty) Ltd and Others 2006 (2) SA 

311 (CC) at para [437]. 
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Over the past 10 years, this Court has often affirmed this. It has 

done so in a range of cases…”3 

42. Based on the above, I respectfully submit that the EFF’s reliance on 

section 182(1)(c) is misconceived. 

 

Reliance on section 167(4)(e) of the Constitution is misplaced 

43. Section 167(4)(e) of the Constitution confers exclusive jurisdiction on 

this Court to decide whether Parliament has failed to fulfil a 

constitutional obligation.  

44. The EFF seeks an order in terms of section 167(4)(e) of the 

Constitution that “Parliament has failed to fulfil its constitutional 

obligations under sections 55(2) and 181 of the Constitution”.  

45. That section provides that only this Court may “decide that Parliament 

or the President has failed to fulfil a constitutional obligation”. 

46. This relief is incompetent because section 42(1) of the Constitution 

provides that Parliament consists of: 

                                                 
3
 My Vote Counts NPC v Speaker of the National Assembly and Others [2015] ZACC 31 at 

paras [53] and [54]. 
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46.1. The National Assembly; and 

46.2. The National Council of Provinces (“the NCOP”). 

47. Since section 55(2) of the Constitution enjoins the National Assembly, 

and not Parliament, to provide mechanisms to maintain oversight of 

the exercise of the national executive authority, the relief to declare, in 

terms of section 167(4)(e), that Parliament has failed to fulfil its 

constitutional obligations under section 55(2) is incompetent. Such an 

order would equally affect the NCOP in circumstances where the 

NCOP has no such constitutional obligation. 

48. Further, even assuming that section 55(2) imposed an obligation on 

Parliament, in order for the EFF to succeed in approaching this Court 

under exclusive jurisdiction, it must show that its claim is in law a 

claim that falls within the ambit of the exclusive jurisdiction provision. 

It must establish that there was a failure by the National Assembly to 

fulfil the obligations imposed by section 55(2) of the Constitution. The 

EFF has failed to establish that the National Assembly has failed in its 

constitutional obligations as imposed by section 55(2).  

49. The EFF’s reliance on section 181(3) of the Constitution to invoke the 

provisions of section 167(4)(e) of the Constitution is equally 

misplaced. In order for it to succeed, it must show that section 181(3) 
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of the Constitution imposes a specific obligation on the National 

Assembly to perform a specified act. Section 181(3) does not impose 

a specific obligation exclusively on the National Assembly to assist 

and protect the Chapter 9 institutions: that obligation is imposed on 

“other organs of state”.  

 

Reliance on section 167(6)(a) of the Constitution and Rule 18 of the 

Rules of this Court is misplaced 

50. In order to succeed in this regard the EFF must show that it is in the 

interests of justice that it be granted direct access to this Court. 

51. The EFF has simply not made out a case for direct access. No factual 

basis whatsoever has been laid for the invocation of this procedure. 

52.  There is no reason for depriving this Court of the benefit of the High 

Court’s input on the important issue that this matter raises. Indeed, no 

reason has been proffered for depriving the respondents of their right 

of appeal in the event they are ultimately unsuccessful. 

53. In the circumstances, this application falls to be dismissed on this 

further ground.   
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54. I now turn to deal with National Assembly’s compliance with section 

55(2). 

COMPLIANCE WITH SECTION 55(2) OBLIGATIONS 

55. In terms of section 42(3) of the Constitution, the primary constitutional 

duty of the National Assembly is “to represent the people and to 

ensure government by the people under the Constitution”.  

56. It does this by choosing the President, by providing a national forum 

for public consideration of issues, by passing legislation and by 

scrutinising and overseeing executive action. 

57. Section 57 of the Constitution confers on the National Assembly the 

power to determine and control its internal arrangements, proceedings 

and procedures and make rules and orders concerning its business, 

with due regard to representative democracy, accountability, 

transparency and public involvement.  The rules and orders of the 

National Assembly must provide for the following: 

57.1. The establishment, composition, powers, functions, 

procedures and duration of its committees; 
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57.2. The participation in the proceedings of the National Assembly 

and its committees of minority parties represented in the 

Assembly, in a manner consistent with democracy; 

57.3. Financial and administrative assistance to each party 

represented in the Assembly in proportion to its 

representation, to enable the party and its leader to perform 

their functions in the Assembly effectively; 

57.4. The recognition of the Leader of the largest opposition party in 

the Assembly as the Leader of the Opposition. 

58. The constitutional authority of the National Assembly to regulate its 

own activities is designed to advance the legislative or any 

constitutional business of the National Assembly in a manner that 

reflects the democratic system of South Africa.   

59. On 19 August 2014, the National Assembly passed a resolution 

establishing an Ad Hoc Committee to: 

59.1. consider the report by the President on the security upgrades 

at his private residence; 

59.2. make recommendations where applicable; 
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59.3. exercise those powers as set out in Rule 138 of the Rules of 

the National Assembly that are necessary to carry out its task; 

59.4. consist of 11 members as follows: African National Congress 

6; Democratic Alliance 2; Economic Freedom Fighters 1 and 

other parties 2; and to 

59.5. report to the National Assembly by no later than 24 October 

2014. 

60. As will become apparent below, the Ad Hoc Committee was 

established to consider the report of the President, which in essence 

contains his account to the National Assembly relating to the 

implementation of the security upgrades at his private residence. The 

Ad Hoc Committee was established pursuant to Rule 214 of the 

National Assembly Rules (“the Rules”), which Rules were 

promulgated pursuant to the powers conferred on the National 

Assembly by section 55 and section 57 of the Constitution. 

61. The EFF contends that the Ad Hoc committee does not fulfil the role 

of the National Assembly to hold the President to account since it is 

“apparent that its purpose is not to give effect to the report of the 

Public Protector”. The EFF contends further that the committee has 
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no powers to alter or amend the remedial action decided by the Public 

Protector. 

62. The Ad Hoc Committee did not alter or amend the remedial action 

decided by the Public Protector. The Ad Hoc Committee, in 

discharging its responsibilities in holding the President to account, 

considered the explanation of the President as contained in his report, 

together with the reports of the Public Protector, the Inter-Ministerial 

Task Team, the Joint Standing Committee on Intelligence, as well as 

the Special Investigating Unit, which reports all dealt with the issue of 

the security upgrades in the President’s private residence.4 

63. The EFF’s approach herein is premised on the misconception of the 

oversight responsibilities of the National Assembly. It incorrectly 

assumes that the National Assembly ought to have simply rubber 

stamped the recommendations and remedial action proposed by the 

Public Protector, without considering other findings dealing with the 

security upgrades at the President’s private residence, and even 

without considering the explanation of the President as contained in 

his report. The EFF’s contention in this regard is a clear 

misconception: 

                                                 
4
 The reports and Hansards referred to in this affidavit are voluminous and are filed together 

with this affidavit in a separate bundle. Where I refer to the reports, I will not attach the 
relevant pages or extracts, but will refer to the relevant paragraphs thereof.  The separate 
bundle of reports contains the following reports 1) the Public Protector’s Report; 2) the Task 
Team Report; 3) the JSCI Report; 4) the SIU Report; and 5) the Ad Hoc Committee’s Report. 
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63.1. The Public Protector is accountable to the National Assembly 

just as the President is, and that accountability does not only 

relate to performance of her mandate, budget and 

administration; 

63.2. The National Assembly cannot simply rubber-stamp the 

recommendations of the Public Protector. In terms of the 

doctrine of separation of powers, the Constitution and the PP 

Act, the National Assembly has a distinctive role to play which 

cannot simply be wished away; 

63.3. In terms of Section 9(2) of the Public Protector Act, 

Parliament is not prohibited from discussing matters that are 

being investigated, or that have been investigated by the 

Public Protector; 

63.4. Further, there is nothing in the Public Protector’s remedial 

actions requiring either Parliament or any of its Houses to 

take any steps in respect of her report. I submit that this is 

because the Public Protector has no legal authority to instruct 

Parliament or any of its Houses in its oversight 

responsibilities, since to do so would be an unlawful 

interference with the oversight powers of Parliament.   
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64. When the Ad Hoc Committee first convened to consider the 

methodology to adopt in discharging its mandate, it considered the 

status of the Public Protector’s recommendations and remedial 

actions and resolved that her recommendations and remedial actions 

are akin to those of the Ombuds, and therefore are not to be carried 

out without interrogation. This approach was in line with what this 

Court stated in In re: Certification of the Constitution of the 

Republic of South Africa, 1996 (10) BCLR 1253 (CC): 

 “[16] The purpose of the office of the Public Protector is to ensure 

that there is an effective public service which maintains a high 

standard of professional ethics. NT 182(1) provides that the Public 

Protector has the power:- 

 to investigate any conduct in state affairs, or in the public 

administration in any sphere of government, that is alleged or 

suspected to be improper or to result in any impropriety or prejudice. 

 NT 182(4) provides that the Public Protector must be ‘accessible to 

all persons and communities’.  The Public Protector is an office 

modelled on the institution of the ombudsman, whose function is to 

ensure that government officials carry out their tasks effectively, 

fairly and without corruption or prejudice. The NT clearly envisages 

that members of the public aggrieved by the conduct of government 

officials should be able to lodge their complaints with the Public 
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Protector, who will investigate them and take appropriate remedial 

action.” 

65. The Ad Hoc Committee was later fortified in its approach by the 

judgement of the Western Cape Division of the High Court in the case 

of the Democratic Alliance v South African Broadcasting 

Corporation SOC Limited and Others 2015 (1) SA 551 (WCC) 

where Schippers J held that unlike an order or decision of a Court 

contemplated in section 165 (5) of the Constitution, which “binds all 

persons to whom and organs of state to which it applies”, the 

Constitution nowhere provides that a finding or remedial action of the 

Public Protector shall so bind persons and organs of State to which it 

applies.  

66. Parliament operates on the fundamental conviction that the true test 

of democracy is the extent to which it can ensure that the executive 

remains accountable to the people. This in turn requires consistent 

oversight and monitoring of government actions to ensure that 

government meets, inter alia, the targets that it sets for itself.  

67. Section 55(2) of the Constitution requires of the National Assembly to 

provide for mechanisms to ensure that all executive organs of state in 

the national sphere of government are accountable to it, and it also 

confers on the national assembly powers to provide for mechanisms 
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to maintain oversight of the exercise of the national executive 

authority, including implementation of legislation, and any organ of 

state.  

68. For the oversight to be effective, the Executive must account to 

Parliament. In this regard, the Constitution prescribes that the 

Executive is collectively and individually accountable to Parliament for 

the exercise of their power and the performance of their functions. In 

order to give effect to the provisioning of mechanisms of exercising 

oversight and holding the Executive to account, the National 

Assembly made and adopted the Rules of the National Assembly, 

which provide for the establishment, composition, powers, functions, 

procedures and duration of Committees of the National Assembly, 

which I deal with fully below.  

69. Further, and in accordance with its constitutional obligations to hold 

the Executive to account, the Rules provide for specific procedures for 

the questioning of the President, the Deputy President, and the 

Ministers. The Rules further provide for debates on budget votes, 

member’s statements, motions, debates and tabling of reports from 

state institutions supporting democracy. I briefly deal with each of 

these mechanisms below. 

The Committees 
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70. The Rules provide for the establishment of a number of committees, 

which are divided into two categories, namely Ad Hoc committees and 

Standing committees.  

71. Ad Hoc committees, as the name suggest, are established by the 

National Assembly on an ad hoc basis to perform specific tasks within 

a set timeframe. They are established by the National Assembly 

wherever it is required by the Constitution, or whenever the National 

Assembly itself decides to adopt rules establishing an Ad Hoc 

committee. 

72. The Standing Committees on the other hand, are established for the 

duration of Parliament. Thus, the following committees have been 

established by the National Assembly pursuant to various provisions 

of its Rules: the Rules Committee, the Programme Committee, the 

Committee of Chairpersons, the Portfolio Committees, the Committee 

on Public Accounts, the Committee on the Auditor General, and the 

Committee on Private Member’s Legislative Proposals and Petitions.  

73. It is significant to mention that, in order to ensure that the National 

Assembly exercises effective oversight, a Portfolio Committee is 

appointed for each portfolio in the Cabinet, with the exception of the 

Minister in the Presidency. These committees maintain oversight of 
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the national executive authority, the executive organs of state, and the 

national constitutional institutions falling within their portfolios.  

74. In order to ensure that minority parties can participate meaningfully in 

the deliberative process of the National Assembly, the Rules and 

Orders of the National Assembly provide for, where possible, for each 

political party to be represented in each of the committees in 

proportion to the size of its membership of the National Assembly, 

except where the Rules prescribe the composition of a committee, or 

where the number of members do not allow for all the parties to be 

represented. 

75. In order to effectively conduct its oversight functions, committees have 

the following powers: 

75.1. to summon any person to appear before it to give evidence on 

oath or affirmation or to produce documents; 

75.2. to receive petitions, representations and submissions from 

interested persons or institutions; 

75.3. to determine its own procedure, and  

75.4. conduct public hearings. 
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76. Since each committee conducts its business on behalf of the National 

Assembly, it must therefore report to the National Assembly, both 

annually and in respect of each specific decision it makes for the 

National Assembly’s consideration, approval, noting or rejection.  

Question Time 

77. The procedure of putting questions to the Executive is one of the 

ways in which the National Assembly holds the Executive to account. 

Questions may be put for oral or written reply to the President, Deputy 

President and Ministers, on matters for which they are responsible. 

Question time affords members of the National Assembly the 

opportunity to question members of the Executive on service delivery, 

policy and other executive action on behalf of both their political 

parties and the electorate. 

78. The object of the questions is to: 

78.1. obtain information from the executive; and  

78.2. press for action by the executive. 

Debate on budget votes 
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79. Budget votes occur when the Minister of Finance presents the budget 

projections for the next financial year, as well as the budget votes of 

each Minister (department). In the Appropriation Bill, the Minister of 

Finance sets out how much money the government will spend in the 

following year. Parliament must approve the Budget.  

80. Subsequent to the presentation of the Budget by the Minister of 

Finance, each parliamentary committee has hearings with the 

government department over which that committee exercises 

oversight, and can also check whether the department kept the 

promises of the previous year and spent taxpayers’ money properly. 

The budget votes are debated in the National Assembly and the 

National Council of Provinces once committees have scrutinised and 

reported to the House on the vote. 

Members’ statements 

81. This is a process whereby members who are not members of the 

Executive are afforded an opportunity to make brief statements on 

any matter. Provision is also made for Executive members to respond 

to statements directed to them or made in respect of their portfolios. 

This way the executive is made to account to the House. 

Motions 
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82. Motions are another mechanism available to members of all political 

parties, which can be used to help fulfil their oversight responsibilities 

in Parliament by bringing issues to Parliament for debate. Notice must 

be given of every motion since in principle the House must be 

informed in advance of any substantive motion so that members and 

parties have time to prepare to debate it. Notices of motion are 

therefore a vital tool, which can be used by members to bring matters 

of political importance before Parliament for debate or for a decision. 

Debates 

83. Plenary debates are a further means to bring important information to 

the attention of the Executive regarding specific government 

programmes and legislation required to improve service delivery. 

Reports from state institutions supporting democracy 

84. These institutions have particular mandates as provided for in the 

Constitution, and by way of additional Acts of Parliament that 

prescribe their functions and powers. The institutions are independent 

and subject only to the Constitution and the law, and must be impartial 

and exercise their powers and perform their functions without fear, 

favour or prejudice. In terms of our Constitution, other organs of state, 

through legislative and other measures, have to assist and protect the 
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aforementioned institutions to ensure their independence, impartiality, 

dignity and effectiveness. 

85. In terms of our Constitution these institutions are accountable to the 

National Assembly and must report on their activities and the 

performance of their functions to the Assembly at least once a year. 

For instance, the Public Protector investigates any conduct in state 

affairs, or in the public administration in any sphere of government, 

that is alleged or suspected to be improper or to have resulted in any 

impropriety or prejudice, to report on that conduct and to take 

appropriate remedial action, in order to strengthen and support 

constitutional democracy in the Republic. The Public Protector reports 

in writing on the activities of his or her office to the National Assembly 

at least once every year. 

THE EXERCISE OF OVERSIGHT ON THE PRESIDENT 

The First Ad Hoc Committee 

86. The implementation of the oversight powers of the National Assembly 

over the Executive, in relation particularly to the security upgrades on 

the private homestead of the President has its genesis from the term 

of the National Assembly of the Fourth Parliament.  
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87. On 10 October 2012, during a briefing of the Portfolio Committee on 

Public Works by Deputy Minister Jeremy Cronin (“Cronin”), members 

of that Committee enquired on the costs of the security upgrades in 

the President’s private residence. In response to that enquiry, Cronin 

informed the Committee that he did not know the costs of the 

upgrades but that the Department of Public Works “would keep an 

eye on the project to ensure that no wrong doing occurred.”  

88. At the time when Cronin made the comments above, there was 

already public concern that the cost estimates being mentioned in 

relation to the upgrades were excessive, and that the President had 

used state resources to build for his private residence. 

89. In November 2012, the Minister of Public Works Mr Thulas Nxesi 

(“Nxesi”), in consultation with the Ministers of State Security and 

Police, ordered an investigation into the conduct and management of 

security upgrades at the President’s residence. The investigation was 

ordered in terms of section 92(1), (2) and (3) of the Constitution, and a 

task team was then established for this purpose.  

90. The terms of reference of the Task Team were inter alia:5 

                                                 
5
 Task Team Report at page 3.  
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90.1. to ascertain in detail, the recommendations made by the State 

Security Agency (“SSA”), SAPS, Public Works, and other 

statutory role players in respect of the upgrading of security 

upgrades at the President’s private residence; 

90.2. to determine in detail any recommendations made by the 

statutory entities on the upgrading of the President’s private 

residence on non-related security aspects (improvements 

proposed that were not related to the security of the 

residence). 

91. The Task Team conducted its investigations and found inter alia that: 

91.1. The private residence of the President had been declared a 

National Key Point area in April 2010 in terms of Certificate 

Number NKP0134000, following a security assessment;6 

91.2. The declaration of the President’s residence as a National 

Key Point was not fully complied with, since a Special 

Account for the Safeguarding of National Key Points had not 

                                                 
6
 Task Team Report, page 16, paras [54] and [55]. 
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been established as is required in terms of section 33B(1) of 

the National Key Points Act;7 

91.3. The National Treasury could not allocate funds for the Special 

Account, since doing so would have been inconsistent with 

the Public Finance Management Act (“the PFMA”);8 

91.4. That the guideline for the benefits and privileges to which 

members of the Executive and their families are entitled is the 

Ministerial Handbook – the Ministerial Handbook does not 

adequately cover for the provisioning of security upgrades on 

the private residence of the President, the Deputy President 

and former Presidents and Deputy Presidents.9 

91.5. As a result thereof, the appropriate authority in respect of 

which the security upgrades in the President’s private’s 

residence were undertaken was the Cabinet Policy of 2003 on 

Security Measures at Private Residence of Presidents and 

Deputy Presidents (“the Cabinet Policy”).10  

                                                 
7
 Task Team Report, page 16, para [57]. 

8
 Task Team Report, page 16, para [57]. 

9
 Task Team Report, page 24, para [97]. 

10
 Task Team Report, page 27, paras [101 to [103]. 
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91.6. The Cabinet Policy provides for a process according to which 

the SAPS and the Department of Public Works should 

investigate, fund and maintain security measures at the 

private residences of the President, Deputy Presidents and as 

well as of former Presidents and Deputy Presidents. 

91.7. The Task Team found that the process which ought to have 

been followed is as outlined in the Cabinet Policy, a copy of 

which is attached hereto as annexure “BM 1”.  

91.8. Having considered the procedure outlined in the Cabinet 

Policy, the Task Team was of the view that: 

91.8.1. the main emphasis (as articulated in paragraph (i) 

thereof) was on the security of the President;11 

91.8.2. that the step (ii) of the Cabinet Policy was not 

followed in that the security assessment at the 

private residence of the President was only 

conducted by the SAPS and the Department of 

Defence, and not by NIA as is required; 
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 Task Team Report, page 29, para [104]. 
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91.8.3. That unlike the National Key Points Act, the 

Cabinet Policy does not place any limit on the 

amount to be spent on the security upgrades to the 

residences of the sitting Presidents and Deputy 

Presidents, as well on the retired Presidents and 

Deputy Presidents, recommended by the SSA and 

the SAPS; 

91.9. It found further that the Department of Public Works did not 

pay any contractor for the construction of the houses of the 

President, and that it only paid for the security upgrades 

which were as a result of the security assessment conducted 

by the SAPS and the Department of Defence.12  

92. Consequent upon its findings, the Task Team recommended inter alia 

that: 

92.1. Parliament should review the National Key Points Act to be 

consistent with the Proclamation No. GG 26164 of 2004;13 

92.2. The SSA should conduct a comprehensive Information 

Security Risk Assessment of the Project;14 

                                                 
12

 Task Team Report, page 31, para [112]. 

13
 Task Team Report, page 35, para [126]. 
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92.3. The Ministerial Handbook should be reviewed in order to be 

consistent with the provisions of the Proclamation GG 26164 

of 2004 and the Cabinet Policy of 2003 on security measures 

of at the Private residences of sitting Presidents and Deputy 

Presidents, as well as former Presidents and Deputy 

Presidents.15 

93. In essence, the Task Team found that the Cabinet Policy of 2003 is 

the only authority that is applicable in respect of the implementation of 

security measures at the private residences of the Presidents, the 

Deputy Presidents, as well as the former Presidents and the Deputy 

Presidents.  

94. In January 2013, Nxesi submitted the Task Team Report to the office 

of the former Speaker of the National Assembly, Mr Max Sisulu 

(“Sisulu”), for guidance on its tabling to the National Assembly. It was 

submitted for guidance since it contained details relating the security 

aspects of the upgrades and therefore posed a security risk to the 

President. As a result thereof, the task team report was classified as 

“Top Secret”.  

                                                                                                                                            
14

 Task Team Report, page 35, para [133]. 

15
 Task Team Report, page, 36, para [137]. 
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95. On June 2013, the Task Team report was then tabled before the 

National Assembly, but because it was classified as “Top Secret”, it 

was referred to the Joint Standing Committee on Intelligence (“the 

JSCI”) for consideration.  

96. The JSCI is a statutory joint committee established in terms of section 

2 of the Intelligence Service Act Oversight Act, No. 40 of 1994 (“the 

Oversight Act”). Like other committees of the National Assembly, it is 

a multiparty committee in which parties represented in Parliament 

serve proportionally in accordance with their representation therein. 

97. In 2013, the ANC, the DA, COPE, IFP, UDM, Freedom Front Plus, 

and ID all qualified to serve on the JSCI as a result of their 

representation in Parliament. In accordance with the Oversight Act, all 

members of the JSCI and staff members were vetted and had “Top 

Secret” security clearances. Members and staff also took an oath or 

affirmation of secrecy before a Judge. 

98. The members of the JSCI are therefore the only members of 

Parliament that have access to sensitive information and to 

information that has been classified as “Confidential”, “Secret” or “Top 

Secret”. Because of the nature of its work, the JSCI has always 

functioned without the interference of the political parties whose 

members serve on it. 



45 

 

99. On 13 November 2013, the JSCI tabled its report in the National 

Assembly and was debated and later adopted. In its report, the JSCI 

found and recommended inter alia as follows:16 

99.1. It questioned the relevance of the National Key Points Act, “in 

our present constitutional democracy”, recommended that it 

be reviewed; 

99.2. it was satisfied that the members of the Task Team were 

highly qualified with unquestionable integrity; 

99.3. the members of the Task Team were trustworthy and reliable 

to perform the investigation which they were appointed to do; 

99.4. all the officials leading the investigation were experts in their 

field and were open and honest during their interaction with 

the JSCI. The JSCI accordingly commended the Task Team 

on the professional manner in which conducted their work; 

99.5. that the Task Team found that there was no evidence that the 

Department of Public Works paid for the construction of the 

private houses of the President; 
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 JSCI Report, pages 32 - 33. 
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99.6. that the apparent misunderstanding that presently exists in 

respect of the upgrades at the Nkandla property could be 

attributed to the fact that no clear distinction is appreciated 

between the stated-owned land covering 5.1598 ha and, the 

property of the President covering 3.8324 ha. The State 

owned property does not belong to the Zuma family. It is 

adjacent to the Zuma property and incorporates a number of 

buildings and other security features. Neither these buildings 

nor any of the security features to be found on the state-

owned property belong to the President; 

99.7. approximately 52% of the costs of the security upgrades went 

to the state-owned property. The state-owned property had to 

be acquired because the property of the President was small 

to incorporate all the recommended security measures; 

99.8. that in addition to the numerous security assessments, the 

recommended security features which were ultimately 

incorporated on the two properties were largely informed by 

the surrounding terrain, the climatic conditions in the area and 

the poor surrounding infrastructure - that directly influenced 

the high costs. 
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99.9. should any criminal activity be identified by the investigation of 

the Auditor General then this should immediately be referred 

to the SAPS and the SIU for further investigation, but that 

should wait for the finalization of the investigation of the AG 

before further referrals to the SAPS or SIU. 

100. On 19 March 2014, the Public Protector released her report titled 

“Secure in Comfort” in which it contained her findings on inter alia; 

following issues which she had considered and investigated 

whether:17 

100.1. there was any legal authority for the installation and 

implementation of the security measures and the construction 

of buildings and other items by the state at the President’s 

private residence, and whether such authority violated or 

exceeded? 

100.2. the measures taken, and buildings and items that were 

constructed and installed by the DPW at the President’s 

private residence went beyond what was required for his 

security? 
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 Public Protector’s Report, pages 106 – 107, paras 4.1 - 4.12. 
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100.3. the President’s family and/or relatives improperly benefited 

from the measures taken and buildings and other items 

constructed and installed at the President’s private residence? 

100.4. the President is liable for some of the cost incurred? 

100.5. there were ethical violations on the part of the President in 

respect of this project? 

100.6. there are systemic deficiencies regarding the administration of 

security benefits of Presidents, Deputy Presidents, Former 

Presidents and Former Deputy Presidents? 

101. On the question of the legal authority for the installation and 

implementation of security measures at the President’s private 

residence, the Public Protector found that: 

101.1. The authority for implementing security measures at the 

private residence of the President is primarily conferred by the 

Cabinet Policy of 2003.18 

101.2. In view of the Declaration of the residence as a National Key 

Point during the implementation of the security measures, the 
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 Public Protector’s Report, page 427, para 10.1.1. 
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National Key Points Act, constitutes part of the legal 

framework conferring authority to upgrade security at a private 

residence. However, the implementation of the security 

measures failed to comply with the parameters set out in the 

laws in question for the proper exercise of such authority.19 

101.3. The key violation in that regard was the failure to follow the 

processes outlined in the Cabinet Policy and the deviation 

from the 16 security measures that were recommended in the 

Second Security Evaluation by SAPS. She found that failure 

to constitute improper conduct and maladministration.20 

101.4. The provisions of the National Key Point Act had to be 

complied with - this did not happen. Neither was there 

compliance with the contents of the declaration of the Nkandla 

Residence as a National Key Point, as signed by the Minister 

of Police on 08 April 2010.21 

102. On whether the President had benefitted from the implementation, the 

Public Protector found that:22 
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 Public Protector’s Report, page 427, para 10.1.1. 

20
 Public Protector’s Report, page 427, para 10.1.2. 

21
 Public Protector’s Report, page 427, para 10.1.3. 

22
 Public Protector’s Report, page 431, para 10.5.1. 
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102.1. The allegations that President Zuma’s brother improperly 

benefitted from the measures implemented is not 

substantiated, and that she could find no evidence supporting 

the allegations that the President’s brothers benefited from 

the procurement of electrical items for the implementation of 

the Nkandla Project. 

102.2. The allegation that the excessive expenditure added 

substantial value to the President’s private property at the 

expense of the state is substantiated. She found that the 

excessive and improper manner in which the Nkandla Project 

was implemented resulted in substantial value being unduly 

added to the President’s private property, and that the acts 

and omissions that allowed this to happen constitute unlawful 

and improper conduct and maladministration. 

102.3. The conduct of the DPW leading to the failure to resolve the 

issue of items earmarked for the owner’s cost transparently, 

including the failure to report back on the swimming pool 

question after the 11 May 2011 meeting and the 

disappearance of the letter proposing an apportionment of 

costs, constitutes improper conduct and maladministration. 
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103. On whether the President was liable for some of the costs incurred, 

the Public Protector found that:23 

103.1. If a strict legal approach were to be adopted and the National 

Key Points Act was complied with, President Zuma would be 

held to the provisions of the Declaration of the Minister of 

Police issued on 08 April 2010, which informs him of the 

decision to declare his private Nkandla residence a National 

Key Points and directs him to secure the National Key Point at 

his own cost. 

103.2. However, that approach would not meet the dictates of 

fairness as the Presidents, Deputy Presidents, former 

Presidents and former Deputy Presidents are entitled, under 

the Cabinet Policy of 2003, to reasonable security upgrades, 

at their request or that of their office at state expense.  

103.3. She found that “even on the understanding” that some of the 

measures were unauthorised and transcended security 

measures as envisaged in the regulatory instruments and 

security evaluation findings, the questionable measures 

implemented exceed the financial means of an ordinary 

person. 
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 Public Protector’s Report, page 436, para 10.9.15. 
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103.4. That the President was never familiarized with the provisions 

of the National Key Points Act and, specifically, the import of 

the declaration. The declaration itself was apparently 

delivered to his office in April 2011, a year after it was made 

and more than two years after the security installation had 

commenced. 

103.5. The DPW mismanaged the process initiated with a view to 

determining the cost to be paid by President Zuma in respect 

of security measures installed at, and in support of his private 

residence at Nkandla and which was initially estimated at 

more than R10 million, leading to a situation where to date, 

there is no clarity on that matter. That constitutes improper 

conduct and maladministration. 

103.6. She then found that the President had tacitly accepted the 

implementation of all measures at his residence and has 

unduly benefited from the enormous capital investment from 

the non-security installations at his private residence, a 

reasonable part of the expenditure towards the installations 

that were not identified as security measures in the list 

compiled by security experts in pursuit of the security 

evaluation, should be borne by him and his family. 
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103.7. The amount in question should be based on the cost of the 

installation of some or all the items that can’t be conscionably 

accepted as security measures. These include the Visitors’ 

Centre, cattle kraal and chicken run, swimming pool and 

Amphitheatre. The President and his legal advisors, did not 

dispute this in their response to the Provisional Report. The 

President did not dispute during the investigation that he told 

me on 11 August 2013 that he requested the building of a 

larger kraal, and that he was willing to reimburse the state for 

the cost thereof. 

104. On whether there were ethical violations on the part of the President 

when he informed Parliament that his family had paid for security 

upgrades, the Public Protector found that she was “unable to find” that 

the President’s conduct was in violation of paragraph 2 of the 

Executive Ethics Code,24 but found him to have been in violation for 

failure to protect the state resources.  

105. Regarding President Zuma’s conduct in respect of the use of state 

funds in the Nkandla Project, the Public Protector found that, the only 

evidence currently available, is that the President failed to apply his 

mind to the contents of the Declaration of his private residence as a 
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 Public Protector’s Report, page 438, paras 10.10 – 10.1.13. 
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National Key Points and specifically failed to implement security 

measures at own cost as directed by it, or to approach the Minister of 

Police for a variation of the Declaration.25 

106. Consequently, the Public Protector recommended, as part of her 

remedial action that the President is to:26 

106.1. Take steps, with the assistance of the National Treasury and 

the SAPS, to determine the reasonable costs of the measures 

implemented by the DPW at his private residence that do not 

relate to security, and which include Visitors’ Centre, the 

Amphitheatre, the cattle kraal and chicken run, the swimming 

pool. 

106.2. Pay a reasonable percentage of the cost of the measures as 

determined with the assistance of National Treasury, also 

considering the DPW apportionment document. 

106.3. Reprimand the Ministers involved for the appalling manner in 

which the Nkandla Project was handled and state funds were 

abused. 
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 Public Protector’s Report, page 439, para 10.1.15. 

26
 Public Protector’s Report, page 442, paras 11-11.1.4. 
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106.4. Report to the National Assembly on his comments and 

actions on the report within 14 days. 

107. It is significant to note that the Public Protector’s findings on non-

compliance with the National Key Point Act, as well as the Cabinet 

Policy of 2003 are similar to those of the Task Team. As I have 

already intimated above, the Task Team found that the National Key 

Point Act was not applicable since a Special Account for the 

Safeguarding of National Key Points had not been established as is 

required in terms of section 33B(1) of the National Key Points Act, and 

that the National Treasury could not allocate funds since it would have 

been inconsistent with the provisions of the PFMA.  

108. Indeed, the National Key Points Act could not have been the 

applicable legal instrument in respect of the implementation of the 

security upgrades at the President’s private residence because at the 

time when the President’s private residence was declared a National 

Key Points area, the implementation of the Security upgrades had 

already commenced. 

109. This chronology of events also emerged from the Public Protector’s 

Report as follows: 
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109.1. The project into the security measures at the President’s 

private residence commenced in 2009;27 

109.2. The President’s private residence was declared as a National 

Key Point area in April 2010,28 a year after the project into the 

security upgrades had commenced; 

109.3. The Declaration of the Minister of Police issued on 08 April 

2010, which informs the President of the decision to declare 

his private Nkandla residence a National Key Point, and which 

directs him to secure the National Key Point at his own cost 

was only delivered to the President in April 2011;29 two years 

after the project on the upgrades has commenced, and one 

year after his private residence was declared; 

109.4. The President had not been familiarised with the contents of 

the declaration.30 

110. Having found as outlined above, it was difficult for the Ad Hoc 

Committee, as it will become apparent below, to understand how the 

Public Protector could then have found that the National Key Points 
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 Public Protector’s Report, page 391, para 9.1.2.3. 

28
 Public Protector’s Report, page 391, para 9.1.2.1. 

29
 Public Protector’s Report, page 27, para 30.  

30
 Public Protector’s Report, page 62 para i(2). 
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Act was applicable to the implementation of the security upgrades at 

the Private residence of the President. 

111. As it shall also become apparent below, the Ad Hoc Committee was 

of the view that the Public Protector was not a security expect and 

therefore not qualified to express an opinion, or make findings on the 

security features at the President’s private residence.  

112. On 2 April 2014, exactly on the fourteenth calendar day after the 

Public Protector had released her report, the President submitted a  a 

report on the security upgrades at his private residence to Sisulu, who 

as I have already mentioned was the Speaker of the National 

Assembly of the Fourth Parliament.  

113. In his report, the President had attached the Public Protector’s report, 

as well as the Proclamation R59 of 2013 directing the Special 

Investigating Unit (“the SIU”) to investigate the validity of the process 

used to engage the Consultants and contractors who effected the 

security upgrades and payments made to them. 

114. I interpose here to mention that although the terms of the 

Proclamation appear to have been limited in scope, the SIU Act 

requires the SIU, in addition to investigating the allegations and 

reporting to the President, to take appropriate steps where such steps 
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are justified by the evidence it gathers to ensure that delinquent State 

employees are disciplined, persons suspected of committing criminal 

offences are prosecuted, and that it institutes civil proceedings to 

recover any damages or losses that may have been suffered by the 

State institution that it is tasked to investigate.31 

115. The President’s report together with annexures were tabled before the 

National Assembly on the same day. The report is attached hereto as 

annexure “BM2”. 

116. At the time when Sisulu received the President’s report, Parliament 

was already in recess. In an effort to expedite the consideration of the 

President’s report, Sisulu, on 9 April 2014, having consulted with the 

Chief Whip of the Majority Party, as well as the senior whips of the 

other parties, decided in terms of Rule 214 (1)(b) to establish an Ad 

Hoc Committee (“the first Ad Hoc Committee”). The mandate of the 

first Ad Hoc Committee was to consider the report of the President on 

the implementation of security upgrades in response to the Public 

Protector’s report.  

117. The names of the parties’ representatives that served on that Ad Hoc 

Committee were submitted by the parties and published in the ATC 
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 See Preface to the SIU Report at para [4]. 
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48-1214, dated 22 April 2014. Only COPE elected not to participate in 

the committee.  

118. On 24 April 2014, the Ad Hoc Committee met to elect the Chairperson 

and to consider its draft programme. This was followed by another 

meeting, which took place on 28 April 2014 at which meeting two 

motions on the scope of the Ad Hoc Committee were considered. The 

first motion was moved by the DA – it proposed that the committee 

should only be seized with the report of the Public Protector, and not 

that of that of the SIU, whilst on the other hand the Majority Party 

moved a motion that all documents made available to the Ad Hoc 

Committee should be considered.  

119. However, as a result of the limited time within which the Ad Hoc 

Committee had to consider the President’s response, it resolved that 

there was insufficient time to complete the work as set out in the 

terms of reference, and accordingly recommended that the matter be 

referred to the Fifth Parliament for consideration.  

120. At the beginning of the Fifth Parliament, Mr James Selfe (“Selfe”) of 

the DA addressed a letter to the office of the Speaker, in which he 

requested that the First Ad Hoc Committee be re-established. A copy 

of his letter is attached hereto as annexure “BM 3”. 
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121. The Speaker then responded by advising him that in terms of the 

Rules, the First Ad Hoc Committee had ceased to exist and further 

that, in terms of Rule 316(2), the report of the First Ad Hoc Committee 

had lapsed on 6 May 2014, the date on which the Fourth Parliament 

dissolved. I attach hereto a copy of that letter as annexure “BM 4”. 

The Second Ad Hoc Committee 

122. On 14 August 2014, the President submitted a report regarding the 

security upgrades at his Nkandla private residence to the office of the 

Speaker. The report was the President’s response to the Task Team 

report, the Public Protector’s report, as well as the SIU report. The 

Speaker caused that report to be tabled before the National Assembly 

on the same day, as is evident from annexure “BM 5”, being an 

extract from the ATC of 14 August 2014, to which the President’s 

report was attached for consideration by the National Assembly. 

123. Subsequent to the tabling of the President’s report, on 19 August 

2014, the National Assembly passed a resolution establishing an Ad 

Hoc Committee. As is evident the extract of the copy of the minutes of 

the National Assembly attached hereto as annexure “BM 6”, the 

mandate of the Ad Hoc Committee was to : 

123.1. consider the report by the President; 
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123.2. make recommendations where applicable; 

123.3. exercise those powers as set out in Rule 138 of the Rules of 

the National Assembly that are necessary to carry out its task; 

123.4. consist of 11 members as follows: African National Congress 

6; Democratic Alliance 2; Economic Freedom Fighters 1 and 

other parties 2; and 

123.5. report to the National Assembly by no later than 24 October 

2014. 

124. It is significant to point out that when the proposal to establish an Ad 

Hoc Committee was moved, the only dispute between the parties 

related to the documents, which would be considered by the Ad Hoc 

Committee, and not its establishment.  

125. Consequently, an Ad Hoc Committee to consider the report of the 

President was established. It consisted of 6 members of the ANC, 2 

members of the DA and 1 alternate member, 1 member of the FF 

Plus. The EFF was represented by its President, with Mr Shivhambu 

as an alternate member. The other small parties collectively elected 

the representatives of the IFP and the FF Plus to represent them in 

the Ad Hoc Committee.  
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126. The following reports which the President referred to in his report 

served as source documents for consideration by the Ad Hoc 

Committee: 

126.1. The Task Team report; 

126.2. The JSCI report; 

126.3. The Public Protector’s report; and 

126.4. The SIU report. 

127. On 21 August 2014, before the Ad Hoc Committee could convene and 

consider the report by the President, a Question session for 

Questions to the President was scheduled. During the Questions to 

the President session, the EFF enquired from the President as to 

when he would implement the Public Protector’s remedial actions. A 

copy of the unrevised relevant extract from Hansard is attached 

hereto as annexure “BM 7”. The President responded by saying that 

he had submitted his report to the myself, and said the following: 

The PRESIDENT OF THE REPUBLIC: Hon Speaker, as the hon 

members are aware, my response to all the reports on the security 

upgrades at my private residence was submitted to the Speaker on 
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Thursday last week, 14 August 1994. I thank you. Sorry, 2014. 

[Laughter.] Sorry, hon Speaker, 2014. 

128. The President of the EFF persisted with the questioning 

notwithstanding the President’s answer, and notwithstanding the fact 

that an Ad Hoc Committee of which he himself was a member, had 

been established by the National Assembly to consider the report of 

the President on the security upgrades at his private residence. In 

persisting with his questioning, as is evident from a copy of the 

relevant extract from Hansard marked as annexure “BM 8”, he said 

following: 

  Mr JS MALEMA: Thanks, hon Speaker and President. Mr    

President, we are asking this question precisely because you have 

not provided the answer. Firstly, you failed to meet the 14 days of the 

Public Protector, and, secondly, when you responded, you were 

telling us that the Minister of Police must still decide who must pay. In 

our view, the report of the Public Protector supersedes any other 

form of report which you might be expecting somewhere else. So the 

question we are asking today – and we are not going to leave here 

before we get an answer ... [Laughter.] ... is: When are you paying 

the money, because the Public Protector has instructed you that you 

must pay the money, and we want the date of when you are paying 

the money? 
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129. To that statement the President responded by saying: 

The PRESIDENT OF THE REPUBLIC: Thank you, hon Speaker. As I 

said when answering the question, I have responded to the reports 

about Nkandla. The reports about Nkandla are not only from the 

Public Protector. There is the SIU report. There was a report before 

the task committee. I have responded to all the reports, as I am 

supposed to. I hope we are not going to make a debate on this issue, 

because I’ve ... [Interjections.] ... responded appropriately. The issue, 

for example, that the hon member is referring to is a matter that 

arises in the recommendations of the Public Protector. [Interjections.] 

And I am saying, the people who did the upgrades at Nkandla ... 

[Interjections.] ... they are the ones who always… 

The SPEAKER: Hon members, please allow the President to finish. 

The PRESIDENT OF THE REPUBLIC: ...determine who pays when 

to pay. It is the government that decides. And the matter is referred 

to people who are legally authorised to make that determination. 

Thank you, hon Speaker. [Applause.] 

130. Several members of the EFF continued with the questioning of the 

President, in a disorderly and disrespectful manner on “when the 

President was going to pay back the money?” I say disorderly and 

disrespectfully because they continued asking questions even though,  
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the Speaker had not recognised them to put questions to the 

President. As a result thereof, the President’s Question Time session 

degenerated into chaos, which necessitated that the Speaker 

suspends the business of the National Assembly for that day.  

131. The conduct of the EFF on the day prevented the members of the 

National Assembly from discharging their constitutional obligations to 

hold the President to account, by depriving them of the opportunity to 

put questions to the President, a constitutional obligation the applicant 

is accusing the National Assembly of having failed to discharge. 

132. On 29 August 2014, the Ad Hoc Committee convened to elect its 

Chairperson in terms of Rule 129(1). However, at that meeting, due 

the differences in interpreting the Terms of Reference of the Ad Hoc 

Committee, the Chairperson could not be elected. The opposition 

parties were of the view that the National Assembly’s Resolution 

establishing the Ad Hoc Committee should be amended to reflect that 

the Committee was to consider and report on the report of the Public 

Protector.  

133. Subsequent to the failed meeting of the Ad Hoc Committee, a special 

meeting of the multi-party Chief Whips Forum of the National 

Assembly was convened, and the parties resolved that the Ad Hoc 

Committee should reconvene and elect its Chairperson. 
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Consequently, on 9 September 2014, Mr Cedric Frolick (“Frolick”) was 

elected as the Chairperson of the Ad Hoc Committee.  

134. On 12 September 2014, the President submitted the following 

documents to the office of the Speaker for her “perusal and action as 

she deem fit”: 

134.1. a letter dated 21 August 2014 from the Public Protector to the 

President regarding the report that the President submitted to 

the National Assembly in relation to the security upgrades at 

his Nkandla residence. In that letter the Public Protector 

informed the President that it was unlawful of him to second-

guess her report, since her reports, “are by law not subject to 

any review or second guessing by a Minister and/or Cabinet” 

and “the findings made and the remedial action taken by the 

Public Protector can only be judicially reviewed and set aside 

by a court of law”.  A copy of that letter is attached hereto as 

annexure “BM 9”. 

134.2. a letter dated 11 September 2014, from the President to the 

Public Protector in response to the Public Protector’s letter of 

21 August 2014. In that letter, the President recorded his 

disagreement with the Public Protector’s “assertion” that her 

reports “are by law not subject to any review or second 
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guessing by a Minister and/or Cabinet”. The President also 

expressed his disagreement with her assertion that “the 

findings made and the remedial action taken by the Public 

Protector can only be judicially reviewed and set aside by a 

court of law”. 

134.3. In that letter, the President further stated that “the role of the 

Public Protector is akin to that of an Ombud and quite distinct 

from that of a Judge, and that reports emanating from a Public 

Protector process are not “judgements to be followed under 

pain of a contempt order, but rather, useful tools in assisting 

democracy in a co-operative manner, sometimes rather 

forcefully.” I attach hereto a marked as annexure “BM 10”, a 

copy of that letter.  

134.4. a letter dated 15 September 2015, from the Public Protector 

to the President;  

134.5. the final report of the SIU to the President regarding the 

security upgrades of the private residence of the President 

pursuant to Proclamation R59 of 2013.  
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135. The Speaker caused these documents to be tabled before the 

National Assembly on the same day, as is evident from extracts ATC 

dated 12 September 2014 and attached hereto as annexure “BM 11”. 

136. Subsequent to the tabling of these documents, the Multiparty Chief 

Whips Forum convened, and the parties agreed that the Public 

Protector’s report, the SIU report, as well as all other relevant 

information and correspondence would be considered by the Ad Hoc 

Committee.  

137. On 18 September 2014, the Ad Hoc Committee met for the first time 

to consider the President’s report, as well as the various reports, 

which served before it as source documents. That meeting was 

followed by another meeting which convened on 25 September 2014 

at which meeting the members representing COPE, although not 

members of the Ad Hoc Committee, objected to the establishment of 

the Ad Hoc Committee on the basis that its existence was 

unconstitutional.  

138. However, all the parties’ representatives to the Ad Hoc Committee 

dismissed COPE’s contentions. Consequently, the representatives of 

COPE left the meeting stating that it would not participate in the work 

of the Ad Hoc Committee, but that it would only follow its proceedings. 
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139. On 26 September 2015 the Ad Hoc Committee convened to discuss 

the methodology it would follow in order to discharge its mandate. At 

that meeting, there were stark differences between the parties on: 

139.1. whether the finding, recommendations and remedial actions in 

the report of the Public Protector were binding and 

enforceable on other organs of State; and 

139.2. whether the authors of the reports to be considered by the Ad 

Hoc Committee should be invited to present their reports 

before it. 

140. At that meeting, the opposition parties were of the view that: 

140.1. the report of the Public Protector should take precedence over 

all other reports; 

140.2. the Public Protector did not make recommendations, but 

“remedial actions” which were binding and enforceable; 

140.3. the persons and parties referred to in the Public Protector’s 

report, the Task Team Report, and the SIU should be 

summonsed to appear before the Ad Hoc Committee; 
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140.4. the committee should seek a legal opinion from senior 

counsel on the status of the Public Protector’s report and 

whether or the proposed remedial actions therein were 

binding and enforceable on the organs of State. 

141. The Majority Party on the other hand was of the views that: 

141.1. the Ad Hoc Committee’s deliberations should focus on the 

report of the President in its entirety; 

141.2. all the reports should be considered and treated equally in 

order to avoid casting aspersions on any of the government 

agencies or structures that dealt with the security upgrades at 

the President’s private residence; 

141.3. the Public Protector makes recommendations and may 

propose remedial actions which remedial actions are not 

binding and enforceable on the organs of State; 

141.4. the Ad Hoc Committee had to first consider the report by the 

President and other reports prior to deciding on whether or 

not to summons witnesses to appear  before it; 
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141.5. the Ad Hoc Committee’s mandate was neither to review any 

of the reports nor was it to open an enquiry on the security 

upgrades at the private residence of the President.  

141.6. the ten steps  outlined in the Cabinet Memorandum of 2003 

on installation of security measures on private residences of 

the Presidents, Deputy Presidents and former Presidents and 

Deputy Presidents should be the Ad Hoc Committee’s 

methodology.  

142. The Ad Hoc Committee could not reach consensus on the 

methodology to be followed, and as a result thereof, the members of 

the opposition parties, including those of the EFF withdrew their 

participation, and walked out of the meeting. It was regrettable for 

members of the opposition to withdraw their participation when their 

views did not win the day instead of engaging in a debate and seek to 

persuade the committee. In fact their conduct was aptly summarised 

by the leader of the APC during the debate on a motion to extend the 

deadline imposed on the Ad Hoc Committee to complete its work in 

the following terms:32 

“Mr N T GODI: Deputy Speaker, the APC does not support the 

proposed amendment. [Interjections.] [Applause.] This is simply 

                                                 
32

 The extract from the relevant Hansard is attached as annexure “BM 12”. 
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because we want to urge members of the opposition parties to 

go back to that ad hoc committee and participate. [Applause.] 

After the election, there was a lot of song and dance about the 

need to set up the ad hoc committee, and it was set up. They 

go to the ad hoc committee meeting, argue their point, lose it, 

walk away, and come to this House. [Interjections.] [Applause.] 

So, we would like to urge them to go back to that ad hoc 

committee and make these points, unless the mindset of the 

opposition is that they are going into the ad hoc committee to 

issue instructions, and when those instructions are not taken, 

they throw out their toys. [Interjections.] [Applause.] 

                      And lastly, I think that…” 

143. The Ad Hoc Committee convened again on 30 September 2014 to 

determine if it would still be possible for it to quorate in the absence of 

the members who had withdrawn their participation. It resolved that, in 

terms of Rule 133(a), the remaining members of the Ad Hoc 

Committee constituted a quorum. 

144. At that meeting of 30 September 2014, the Ad Hoc Committee, with 

the assistance of its technical staff analysed the differences, as well 

as the similarities in the respective findings and recommendations of 

all the reports that had now constituted the source documents before 
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it. In so doing, its main focus was on whether the President had failed 

to discharge his constitutional obligations. It also focused on the 

constitutional and statutory obligations imposed on the accounting 

officers of the Departments that had played a role in the security 

upgrades in the President’s private residence. I deal with this process 

in due course. 

145. The Ad Hoc Committee concluded that a draft report should be 

prepared for consideration at its next meeting, which was to be held 

on 9 October 2014. On 9 October 2014, it then resolved that the 

National Assembly should be approached for a resolution extending 

its deadline in order to enable it to properly discharge its mandate. 

146. Consequently, on 23 October 2014, the National Assembly adopted a 

resolution extending the Ad Hoc Committee’s deadline to 14 

November 2015. During the debate on the extension of the Ad Hoc 

Committee’s deadline the members of the majority party in the 

National Assembly who participated in the Ad Hoc committee urged 

members of the opposition to re-join the committee. I have already 

intimated above that the leader of the ACP also called on the 

members of the opposition to join the committee so that any issues 

that they may not be comfortable with may be properly ventilated.  
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147. Again, the status of the report of the Public Protector took centre 

stage. Some members of the National Assembly were still of the view 

that the recommendations and the remedial action of the Public 

Protector are binding and enforceable against the organs of State, 

and should be considered by the Ad Hoc Committee in that light. 

During that debate Mr Ndlozi of the EFF also informed the House of 

the reasons for the withdrawal of the EFF from the Ad Hoc Committee 

and said:   

“Mr M Q NDLOZI: Deputy Speaker, we think that the principle of 

multiparty democracy has to be defended and that a committee of 

this importance and magnitude must include opposition parties. 

[Interjections.] The opposition parties have left that committee 

because it has been turned into an ANC affair. In our view, it may as 

well go and take place at Luthuli House because it doesn’t have the 

opposition. For it to have the opposition, it must execute its duties in 

the spirit of the Constitution and with the proper interpretation of what 

must happen. 

The Public Protector must appear. President Zuma must appear 

because the Public Protector’s remedial action and findings are 

binding, and only a court of law can review them. He must appear 

and answer a simple question in front of that committee: When is he 

paying back the money? Thank you very much.” 
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148. On 24 October 2014, whilst the Ad Hoc Committee was still seized 

with the President’s response, the Western Cape Division of the High 

Court rendered its judgment in the case of the Democratic Alliance v 

South African Broadcasting Corporation SOC Limited and Others 

2015 (1) SA 551 (WCC). In that judgment Schippers J said the 

following with regard to the status of the report of the Public Protector: 

“[50] In my view, these submissions are incorrect.  The powers and 

functions of the Public Protector are not adjudicative.  Unlike courts, 

the Public Protector does not hear and determine causes.  The Report 

itself states that in the enquiry as to what happened the Public 

Protector relies primarily on official documents such as memoranda 

and minutes, and less on oral evidence.  In the enquiry as to what 

should have happened the Public Protector assesses the conduct in 

question in the light of the standards laid down in the Constitution, 

legislation, and policies and guidelines. 

[51] Further, unlike an order or decision of a court, a finding by the 

Public Protector is not binding on persons and organs of state. If it was 

intended that the findings of the Public Protector should be binding 

and enforceable, the Constitution would have said so.  Instead, the 

power to take remedial action in s 182(1)(c) of the Constitution is 

inextricably linked to the Public Protector’s investigatory powers in s 

182(1)(a).  Having regard to the plain wording and context of s 182(1), 

the power to take appropriate remedial action, in my view, means no 
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more than that the Public Protector may take steps to redress 

improper or prejudicial conduct.  But that is not to say that the findings 

of the Public Protector are binding and enforceable, or that the 

institution is ineffective without such powers. 

[52] The wide powers of investigation under s 182(1)(a) of the 

Constitution and ss 6 – 8 of the Public Protector Act, and the power to 

take remedial action in s 182(1)(c), illustrate both the flexibility and 

effectiveness with which the institution can operate by comparison to 

more traditional institutions of dispute resolution, such as courts.  The 

functions of the Public Protector include identifying instances of 

maladministration – a much looser and malleable concept than strict 

legal tests applied by courts.  And a maladministration test is more 

relevant to the grievances of the complainant, and offers the potential 

of real and relevant outcomes - as illustrated by the facts of this case.” 

149. On 30 October 2014, the Ad Hoc Committee again convened. At that 

meeting the Committee noted the decision of the Western Cape High 

Court, and noted further that the decision was of relevance in the 

discharge of its mandate. In particular, the Ad Hoc Committee noted 

that the judgment provided clarity regarding the findings and the 

remedial action of the Public Protector. I attach hereto marked as 

annexure “BM 13”, a copy of the minutes of the Ad Hoc Committee.  
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150. The Ad Hoc Committee therefore, continued to consider all three 

reports as reports containing recommendations, and on the basis that 

only the SIU, in terms of the SIU Act, was empowered to initiate legal 

action to ensure redress and remedial action.  

The Ad Hoc Committee’s consideration of the reports of the 

Public Protector, the SIU and the Task Team 

151. On 31 October 2014, the Ad Hoc Committee met again to deliberate 

on the response of the President as, well as the source documents 

that had served before it. At this meeting the Ad Hoc Committee 

considered the judgment of Schippers J in order to ensure that the 

manner in which they deal with Public Protector’s report is in line with 

the law as outlined in that judgment. I attach hereto as annexure “BM 

14”, a copy of the minutes of the meeting of the Ad Hoc Committee. 

As is evident from the minutes, the Ad Hoc Committee noted the 

following 

151.1. the outcome in the SABC case in the matter that it was 

mandated to consider. 

151.2. the judgment stressed the importance of the Office of the 

Public Protector as one of six institutions established by the 

Constitution to strengthen democracy through their 
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independence, impartiality and the exercise of their powers 

without fear, favour or prejudice. 

151.3. in addition, the judgment provided clarity with regard to the 

findings and remedial actions of the Office of the Public 

Protector as it stated that the “powers and functions of the 

Public Protector are not adjudicative” and that “a finding of the 

Public Protector is not binding on persons and organs of 

state.” (p. 32 para 51 of the judgment is made in reference to 

section 182(1) of the Constitution). 

151.4. that the judgment further stated that the power to take 

remedial action (as described in section 182(1) of the 

Constitution) “means no more than that the Public Protector 

may take steps to redress improper or prejudicial conduct. But 

that is not to say that the findings of the Public Protector are 

binding and enforceable or that the institution is ineffective 

without such powers.” (Ibid); and 

151.5. that the investigative report produced by the Task Team, Joint 

Standing Committee on Intelligence, and Special Investigating 

Unit all contained findings and recommendations, but that 

specifically the latter, legislatively, could initiate punitive legal 

action to ensure redress and remedial action. 
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152. In further considering the report of the President on the 

implementation of the security upgrades at his private residence, the 

Ad Hoc Committee was thus guided by the principles as outlined in 

the SABC judgment.  

153. Significantly, the Ad Hoc Committee observed that both the Public 

Protector and the SIU reports recognised the Cabinet memorandum 

of 2003 as the only document which provide guidance on the 

implementation of the security upgrades at the President’s private 

residence, and that in implementing the security upgrades at the 

President’s private residence the Cabinet Memorandum was not 

adhered to. 

154. The Ad Hoc Committee further considered the findings contained in all 

the reports as they pertained to the role of the President in the 

implementation of the security upgrades at his private residence and 

found as follows: 

“With regard to efforts of the President to investigate allegations of 

maladministration and wastage in the prestige project involving security 

upgrades at his private residence at Nkandla, the Committee finds that: 

154.1. The Public Protector alleges that the President failed to act to 

protect state resources and that this failure constituted a 
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violation of paragraph 2 of the Executive Ethics Code. (Public 

Protector’s Report, 439 para 10.10.1.6) 

154.2. The information before the committee shows that the 

President as Head of the Executive instituted the following 

actions: 

154.2.1. On 5 October 2012, the Minister of Public Works 

announced that an investigation into the allegation 

would take place by a specially convened Inter-

Ministerial Security Cluster Task Team. This Task 

Team would, in all likelihood, have been appointed 

after consultation with the President; 

It is inconceivable that a Task Team would have 

been appointed without the President being aware 

of its appointment: 

154.2.2. On 20 December 2013, the President signed 

Proclamation R, 59 of 2013 for the Special 

Investigating Unit (SIU) to investigate the matter 

and where relevant, institute civil action to recover 

any state funds that might have been lost due to 

possible irregular activities; 
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154.2.3. The Inter-Ministerial Security Cluster Task Team 

reported on its investigation on 27 January 2013; 

154.2.4. Once the Public Protector’s Report, “Secure in 

Comfort” was made public on 19 March 2014 and 

was submitted to the National Assembly by the 

President. The President adhering to Chapter 9 of 

the Constitution, noted her report, its findings and 

recommendations and responded to it through a 

letter to the Speaker of the National Assembly, on 

2 April 2014 (Announcements Tablings and 

Committee Reports documents, p 2418); 

154.2.5. The President in this letter stated that he requested 

the SIU to make a provisional report of its 

investigation available so that he could respond 

more fully to the report of the Public Protector 

(Announcements Tablings and Committee Reports 

document, p 2419); 

154.2.6. On 14 August 2014, the President reported to the 

National Assembly on the efforts he and 

government as a collective is making to ensure that 

whatever state funds might have been lost due to 
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the security upgrades, could be identified and 

recovered, and that persons who were implicated 

through evidence, were brought to book. 

154.3. In light of the above points, the suggestion that the President 

did not act, is not correct. 

“With regards to whether the President and his dependents benefited 

unduly as a result of the security upgrades, the Committee finds that: 

154.4. The Committee finds that the security list developed by SAPS 

and relied upon by the Public Protector in her report, was not 

developed in accordance with Step 2 of the Cabinet 

Memorandum of 2003. Step 2 of the Cabinet Memorandum of 

2003 requires a formulation by the SAPS and the SSA of a 

proposal on appropriate security measures to be put in place 

by the State at the President’s private residence. These 

measures must thereafter be communicated to the 

Interdepartmental Security Coordinating Committee (SCC) for 

technical assessment. 

154.5. In view of the fact that the list compiled by the SAPS was not 

developed in accordance with the Cabinet Memorandum 

2003, the Committee could not rely on the list. 
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154.6. It is common cause that the Public Protector is not a security 

expert. The Cabinet Memorandum of 2003 outlines ten steps 

to be followed when security measures are to be installed at 

the private residences of a sitting President, Deputy 

President, former Presidents and Deputy Presidents. All the 

Reports prepared on the security upgrades at the President’s 

private residence are unanimous that most of the 

aforementioned steps were not compiled with. 

154.7. A Senior Parliamentary Legal Advisor provided a legal opinion 

to the Committee on undue enrichment and arrived at the 

following conclusion: 

“Therefore, in my view it would be premature for the 

Committee to make a finding of undue enrichment prior to the 

matter having been attended to by the relevant security 

experts consistently with the Cabinet Memorandum of 2003”. 

The Committee concurs with this legal advice.” 

“With regards to the ownership of the land, including the structures and 

amenities that were constructed on it, the committee finds that: 
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154.8. The President’s report to the Speaker of the National 

Assembly provides clarity on the issue of ownership and 

occupation of land in question. Paragraph 11 of the 

President’s Report reads as follows: 

“My family homestead is located some 24 kilometres south of 

Nkandla town centre. The land on which it is situated is owned by 

the Ingonyama Trust, the legal entity that own traditional land and is 

administered by His Majesty King Goodwill Zwelithini Ka 

BhekuZulu. Together with my family, I occupy the land through a 

certificate issued by the local inkosi termed Permission to Occupy”. 

154.9. It is evident from the source documents before the committee 

that both pieces of land where the security upgrades took 

place belong to the Ingonyama Trust and that the Zuma family 

occupies one of the pieces of land.” 

“With regard to the question of whether the President was in violation of 

the Executive Members Code, the Committee finds that:  

154.10. There were several allegations about the President, amongst 

others that: 
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154.10.1. He lied to Parliament when he said Government 

did not build his house; 

154.10.2. Government build a spaza shop for Mrs Zuma; 

154.10.3. Family benefited from the project (President’s 

brother) 

The Public Protector in her Report has noted that: 

“President Zuma improperly benefited from the measures 

implemented in the name of security which include non- security 

comforts such as the Visitors’ Centre, such as swimming pool, 

amphitheatre, cattle kraal with culvert and chicken run”. (para 

10.5.3, p 431) 

The Public Protector cleared the President in all these serious 

allegations (para 10.5.1, p431) except that she found that there 

were according to her, “non-security related items that were erected 

or built which the President and his family materially benefited”. 

(Public Protector’s Report, p 431, para 10.5.1 and p 432, para 

10.5.4) 

154.11. In the judgment of the Democratic Alliance v The South 

African Broadcasting Corporation Limited and Others (Case 
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No. 12497/2014) WC, High Court Judge Schippers referred to 

the nature and extent of the powers of the Public Protector 

and states as follows: 

“(51) Further, unlike an order or decision of a court, a finding by the 

Public Protector is not binding on persons and organs of state. If is 

was intended that the findings of the Public Protector should be 

binding and enforceable, the Constitution would have said so”. 

154.12. Regarding the above, the Committee thus finds that the 

Constitution, section 167, (4)(e) specifies that “only the 

Constitutional Court may decide that Parliament or the 

President has failed to fulfil a constitutional obligation”. 

155. Consequently, the Ad Hoc Committee then made the following 

recommendations to the National Assembly: 

RECOMMENDATIONS 

“With regards to non-compliance with relevant legislation, policy 

instruments and regulations that led to irregular actions and massive 

cost escalations, the committee recommends that: 
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155.1. The President must ensure the implementation of all 

measures, as outlined in his final Report on the upgrades at 

his Nkandla private residence to the Speaker of the National 

Assembly (Announcements, Tablings and Committee 

Reports, 1026, 14 August 2014). 

However, the Committee is of the considered view that the 

Cabinet Memorandum of 2003 is applicable and not the 

National Key Points Act (102 of 1980). A report must be made 

available to Parliament within three months. 

155.2. The President should consider whether any Member(s) of the 

Executive Authority failed to implement the provisions of the 

Cabinet Memorandum of 2003, either through complacency or 

negligence the execution of their duties, and, if necessary, 

take appropriate action. 

155.3. The President should note the instances where the Executive 

Authorities i.e. the former Minister and Deputy Minister of 

Public Works did not act according to the prescripts of the 

PFMA that sets out precise divisions of responsibility between 

the Executive Authority and the Administration, and, if 

necessary, take appropriate action. 
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155.4. The Cabinet must strengthen efforts to ensure greater co-

ordination of strategic projects pertaining to the security of the 

President, Deputy President, former Presidents and former 

Deputy Presidents. 

155.5. All persons responsible for the loss of state funds should be 

held accountable and the law should take its course. The 

committee fully supports the measures that are being 

implemented by the Special Investigating Unit (SIU) and the 

relevant authorities. 

155.6. The Department of Public Works should strengthen its supply 

chain management processes and key accounts management 

branches, and include as part of this process, precisely set 

time frames and cost limits for prestige projects and report to 

the Portfolio Committee on Public Works within three months.” 

“With regards to the structures and amenities that were constructed on 

the land adjacent to the Zuma homestead that belongs to the Ingonyama 

Trust, the committee recommends that: 

155.7. The relevant Executive Authority should discuss, at the 

appropriate time, the post-tenure arrangements with the 

relevant local, provincial and national authorities to facilitate 
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the future use of such structures and amenities by the local 

communities. 

155.8. The Department of Public Works, should ensure that the 

necessary consultation take place with the state security 

departments so that proper security assessments regularly 

take place to ensure the on-going security of the President, 

Deputy President, former Presidents and former Deputy 

Presidents and their dependents after they leave office.” 

“With regards to whether the President and his dependants benefited 

unduly as a result of the security upgrades, the committee recommends 

that: 

155.9. The Committee recommends that the matter of what 

constitutes security and non-security upgrades at the 

President’s private residence be referred back to Cabinet for 

determination by the relevant security experts in line with the 

Cabinet Memorandum of 2003. Cabinet must report back to 

Parliament on the steps taken to give effect to this 

recommendation within three months.” 

“With regards to the legislation and regulation that guided the security 

upgrade project, the committee recommends -that: 
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155.10. Policy and regulatory gaps in the current legislative and 

regulatory framework relating to security the private 

residences of political office bearers requires urgent attention 

to avoid further possible waste of state resources. 

155.11. A comprehensive review of the National Key Points Act (102 

of 1980) should be undertaken to ensure that a new piece of 

legislation that is relevant to the current Constitutional and 

Legislative dispensation is promulgated. 

155.12. The Cabinet Memorandum of 2003, and related regulations 

such as the Ministerial Handbook must be reviewed by 

Cabinet. 

155.13. A technical team of qualified security experts from the State 

Security Agency (SSA), the South African Police Services 

(SAPS) should undertake an evaluation of the existing 

security features at the private residence of the President at 

Nkandla to assess whether the implemented security features 

are secure, and to evaluate the concerns raised by the SIU 

report. The outcome of this evaluation must be reported to 

Cabinet and Parliament within three months. 
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155.14. All contractors involved in projects that are focused on 

security upgrades of senior public office bearers, should in 

future be properly vetted by the relevant security agencies 

and should comply with the constructions industry building 

standards as set out in the policies and regulation of the 

Department of Public Works. 

155.15. The relevant Executive Authorities, after doing the necessary 

assessment with security experts should, in future reports to 

Cabinet and the Parliament on the implementation of security 

upgrades of Prestige Projects. Regular reports as per the 

relevant legislation should be made to the Joint Standing 

Committee on Intelligence of Parliament. 

155.16. A private home of the President and the Deputy President that 

is used for official government accommodation should qualify 

for the necessary security installations and security 

improvements.”  

156. These recommendations were tabled and adopted by the National 

Assembly on 14 November 2014. I wish to emphasise that, once the 

recommendations of the Ad Hoc Committee were adopted by the 

National Assembly, they then became the resolutions of the National 

Assembly.  
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Implementation of the recommendations of the Second Ad Hoc 

Committee 

The Third Ad Hoc Committee 

157. On 29 December 2014, the Speaker addressed letters to the 

President, the Minister of Police, the Minister Public Works, as well as 

the Minister of State Security in which letters she drew their attentions 

to the recommendations of the Ad Hoc Committee as they individually 

pertained to them. I attach these letters as annexures “BM 15”, “BM 

16, and “BM 17”. 

158. I wish to refer particularly to the Speaker’s correspondence to the 

Minister of Police, since the source of his power to evaluate the 

security upgrades at the President’s residence appears to be unclear 

to some political parties. In the Speaker’s correspondence to the 

Minister of Police, she informed him that the National Assembly has 

amongst others recommended that: 

“A technical team of qualified security experts from the State 

Security Agency (SSA), the South African Police Services (SAPS) 

should undertake an evaluation of the existing security features at 

the private residence of the President at Nkandla to assess whether 

the implemented security features are secure, and to evaluate the 
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concerns raised by the SIU report. The outcome of this evaluation 

must be reported to Cabinet and Parliament within three months.” 

159. Pursuant to the resolution of the National Assembly, the Minister of 

Police established a technical team of qualified security experts to 

undertake an evaluation of the existing security features at the 

President, the effectiveness and appropriateness thereof.  

160. On 2 June 2015, the Minister of Police submitted his report to the 

office of the Speaker, and the Speaker caused it to be tabled before 

the National Assembly on the same day.  

161. On the same day, the Chief Whip of the Majority Party tabled a motion 

for the National Assembly establish an Ad Hoc Committee to consider 

the report of the Minister of Police. That motion was adopted by the 

National Assembly, pursuant to which an Ad Hoc Committee to 

consider the report of the Minister of Police was considered. The Ad 

Hoc Committee consisted of 14 voting members and 16 non-voting 

drawn from all the political parties represented in the National 

Assembly. 

162. On 11 June 2015 the Ad Hoc Committee was convened in terms of 

Rule 131 and proceeded to elect Frolick as its chairperson. Pursuant 

to such meeting, on 23 June 2015, Mr James Selfe (“Selfe”) of the DA 
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circulated a document in which he rejected the report of the Minister 

of Police in its entirety. 

163. At that meeting, a view was expressed by some of the representatives 

that the work of the Ad Hoc Committee was unconstitutional and that 

their participation thereof could be giving legitimacy to an otherwise 

illegitimate process. The other members, on the other hand were of 

the view that the work of the Ad Hoc Committee was to execute the 

constitutional mandate of the National Assembly namely, to oversee 

Executive action. 

164. A proposal was made by some members to call the Public Protector, 

the Head of the SIU and the fire and cultural experts as well as the 

Ministers of Police and Public Works to appear before them. 

Consequently, the Chairperson was directed to draft a programme for 

consideration by the Ad Hoc Committee. 

165. On 21 July 2015, the Minister of Police presented his report to the Ad 

Hoc Committee, as is evident from the pages 3038 to 3042 of ATC of 

7 August 2015 attached hereto, as annexure “BM 18”. He reported 

inter alia that: 

165.1. the alleged non-security features, namely: the swimming pool, 

new kraal, chicken run, culvert, visitor’s centre and the 
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amphitheatre were assessed by experts and were found to be 

security features; 

165.2. during the perusal of all reports related to the Nkandla project, 

he could not find any evidence or record where the President 

or any member of his family requested anything to be 

constructed, including security features; 

165.3. the cost of security features amounted to R71 212 621.77 

including consultancy and/or professional fees; 

165.4. of this amount, the actual costs to security upgrades was 

R50,5 million, whilst the consultancy fees on security 

upgrades amounted to R20 688 736.89; 

165.5. the remainder of R135 208 022.51 was the cost of the SAPS 

and the SANDF departmental operational needs, such as the 

clinic, helipad, staff quarters and needs, and consultancy fees 

amongst others; 

165.6. there were several costs escalations from 2009 to 2010 the 

State would have to focus on who authorised the escalations;  
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165.7. the need for the pool was as a result of the inherent fire risk 

posed by the thatched roof buildings; 

165.8. cultural experts were consulted on the construction of the 

cattle kraal; 

165.9. an animal enclosure was built to prevent cattle from interfering 

with the Intruder Detection System attached to the perimeter 

fencing. 

166. On 22 July 2015, members of the Ad Hoc Committee visited the 

President’s private residence for an inspection in loco. That visit was 

followed by another meeting of the Ad Hoc Committee, which 

convened on 23 July 2015. 

167. At that meeting, and after lengthy deliberations on the report of the 

Minister of Police as well as the visit to the President’s private 

residence, the Ad Hoc Committee decided that the Ministers of Police 

and Public Works should be invited for further clarification of certain 

matters. The meeting with the Ministers of Police and that of Public 

Works took place on 29 July 2015. 

168. At that meeting, and in responding to certain enquiries from the 

members of the Ad Hoc Committee, the Minister of Police stressed 
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that (i) the mandate for him to establish a committee of security 

experts to evaluate the implementation of the security measures at 

the private residence of the President was derived from the resolution 

of the National Assembly of 13 November 2014, and the (ii) that his 

report was based on technical assessments by security experts, 

whose findings were included in the report and constituted its source 

documents. 

169. During the briefing by the Minister of Public Works, the Minister 

conceded that the problems that were experienced in relation to the 

project were as a result of poor project management, lack of 

coordination, as well as disregard for applicable laws. 

170. After the conclusion by the Minister of Public Works of his 

presentation, some members of the Ad hoc Committee insistent that 

the Public Protector be invited to make a presentation to the Ad Hoc 

Committee. However, no agreement was reached on whether or not 

to invite the Public Protector. 

171. On 30 July 2015, the Ad Hoc Committee convened and the question 

of whether to call the Public Protector to appear before it was decided 

by a vote, with the majority of the members of the Committee voting 

against it. In considering the report of the Minister of Police, the Ad 
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Hoc Committee, in its report found that there was general agreement 

amongst the members that: 

171.1. South Africans were misled about the opulence of the private 

residence of the President; 

171.2. There was a gross exaggeration of the scope, scale and costs 

of the Project; 

171.3. There was no value for money spent on the Project, and there 

was gross inflation of prices; 

171.4. The workmanship was shoddy and of poor quality; 

171.5. Most of the work was incomplete especially the one that relate 

to security monitoring of the President’s private residence, 

and that the current security arrangements were insufficient 

and incomplete; 

171.6. Those responsible for deviations from the PFMA should be 

held accountable and money should be recovered from those 

found guilty of the transgressions; 
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171.7. Various departments and entities are pursuing civil, criminal, 

and disciplinary steps against various persons; 

171.8. The committee was satisfied with the efforts made by the 

Ministers of Police and Public Works to comply with the 

recommendations of the previous [second] Ad Hoc 

Committee, particularly in the areas of strengthening of 

budget processes; 

171.9. The report of the Minister of Public Works responds to the 

House Resolution as contained in the Report of the Ad Hoc 

Committee that was adopted by the National Assembly on 13 

November 2014; 

171.10. That the Report of the Minister of Public Works responds to 

the House Resolutions contained in the Report of the National 

Assembly on 13 November 2013. 

172. The findings of the Ad Hoc Committee were tabled before the National 

Assembly on 18 August 2015 for adoption. However, the opposition 

parties proposed a report that was voted against by the majority of 

members in the National Assembly.  
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173. The above makes it clear that the National Assembly exercised 

oversight on the President and held him to account in respect of the 

Nkandla project. 

CONCLUSION 

174. I submit that in the circumstances, the EFF has failed to make out a 

case for the relief which it seeks, and accordingly its application falls 

to be dismissed with costs, including those consequent upon the 

employment of two counsel. 

__________________________ 

LECHESA TSENOLI 

 

 

I certify that the deponent has acknowledged that he knows and understands 

the contents of this affidavit, that he has no objection to taking the prescribed 

oath and that he considers it to be binding on his conscience. 

 Signed and sworn to before me at CAPE TOWN on this the _____ day of 

_____________________ 2015. 
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___________________________ 

Commissioner of Oaths 

Full Names: 

Designation: 

Area:  

Address: 

 


