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I, the undersigned, 

JAMES SELFE 

do hereby make oath and declare as follows: 

1. I am duly authorised to depose to this replying affidavit on behalf of the 

Applicant (“the DA”) in this matter.  
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2. The facts contained in this affidavit are true and correct and fall within my 

personal knowledge, unless otherwise indicated or apparent from the 

context.  Any legal submissions are made on the advice of the DA’s legal 

representatives, which advice I believe to be correct. 

3. In a replying affidavit deposed to on 13 November 2015, I dealt with the 

answering affidavits filed on behalf of the First Respondent (“the 

Speaker”), the Third Respondent (“the Minister”) and the Fourth 

Respondent “the Public Protector”).  These Respondents filed their 

answering affidavits timeously, i.e. on or before 6 November 2015, as per 

the directions issued by the Chief Justice.  

4. Second Respondent (“President Zuma”) filed his affidavit a week late.  

He has brought a condonation application, which is opposed by the DA.  I 

set out the grounds of opposition in separate affidavit, which is to be filed 

herewith.  

5. In this affidavit, I set out the DA’s reply to President’s Zuma’s answering 

affidavit, in the event that the condonation application is granted. I do not 

deal with the allegations in President Zuma’s answering affidavit ad 

seriatim. Instead I address his allegations thematically.  

6. As with the other answering affidavits I have filed, my failure to deal ad 

seriatim with the answering affidavit  of President Zuma must not be 

understood as a concession of the correctness of any of the legal 

contentions or factual allegations contained therein.   
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7. The structure of this affidavit is as follows: 

7.1 In the first part I deal with the issue of jurisdiction.  

7.2 In the second part, I deal with President Zuma’s defence on the 

merits, and in particular the question of whether he complied with 

the Public Protector’s remedial action.   

JURISDICTION 

8. President Zuma contends that it is not appropriate for the DA to seek direct 

access conditional upon this Court hearing the merits of the EFF’s 

application.  In the main, President Zuma’s contentions in this regard 

constitute matter for legal argument and are materially identical to those of 

the Minister and the Speaker, which I have already addressed in my 

replying affidavit of 13 November 2015.  I do not repeat what is stated in 

that reply, and in my founding affidavit, as to why it is appropriate and in 

the interests of justice for this Court to hear the DA’s application at the 

same time and finally, should it hear the EFF’s application.  

9. I respond to certain allegations made by the President as to the DA’s 

assertions on the nature of the Public Protector’s powers, and the 

President’s response to the Public Protector’s report – both of which have 

a bearing on the jurisdictional question. Thereafter I deal with the 

prematurity complaint. 
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10. First, President Zuma contends that “the DA effectively asserts (at least in 

respect of its primary relief) that the report is of the nature of a money 

judgment”.1 On this basis, President Zuma contends that this Court is 

confronted with a novel question, and is sitting as a court of first and last 

instance on the issue whether the Public Protector’s report is of the nature 

of “a money judgment or recommendation or something in between”.2  

11. These allegations are misguided.  The DA has never contended that the 

Public Protector’s remedial action is “of the nature of a money judgment”.  

The Public Protector’s remedial action is not self-executing in the nature of 

a money judgment.  Specifically, the Public Protector’s remedial action 

does not, on its own, permit attachment and execution of property. For 

that, a court order – i.e. a money judgment – would be required.   

12. However, that does not mean that the Public Protector’s remedial action is 

not “final and binding” and enforceable.  President Zuma is legally obliged 

to implement and comply with the Public Protector’s remedial action, 

unless and until it is set aside on judicial review.  For so long as President 

Zuma does not comply with the Public Protector’s remedial action, he is 

acting unlawfully. This accords with the findings of the Supreme Court of 

Appeal (“SCA”) in the matter of South African Broadcasting 

Corporation Limited and Others v Democratic Alliance [2015] ZASCA 

156 (8 October 2015) (“SABC v DA”), which the DA considers states the 

correct legal position and ought to be upheld by this Court.  

                                              
1
 Record at p. 890, Second Respondent’s AA para 9 

2
 Record at p. 894, Second Respondent’s AA para 16 
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13. Second, President Zuma makes the remarkable – and, I submit, 

disingenuous – suggestion that he has in fact complied with the Public 

Protector’s remedial action.3  This suggestion is plainly directed at 

persuading this Court not to hear the matter and finally determine the 

nature and effect of the Public Protector’s remedial action.  As I detail 

below, on the facts, there is no merit whatsoever in this suggestion.    

14. It is also illogical to contend that the Court need not decide the issue of the 

nature and effect of the Public Protector’s remedial action, because that 

remedial action has been complied with it.  As a matter of logic, the issue 

of what the Public Protector’s remedial action requires (or permits) 

President Zuma to do must be decided before the question of his 

compliance with the remedial action can be determined.  Indeed, 

President’s Zuma’s own averments are premised on this illogicality.  For 

example, he states at paragraph 66 of his answering affidavit:  

“I am advised and I submit that remedial action in terms of section 

182(1)(c) of the Constitution could reasonably include approaching 

a Court for appropriate relief or referring a matter to appropriate 

authorities such as the police, a Minister, or the National Assembly 

or others for appropriate action, particularly as the broad terms of 

the PP’s remedial action in this matter self-evidently complete[s] a 

referral to the appropriate Minister, in this case the Minister of 

Police.  That is what I have sought to give effect to in the context of 

this case and taking seriously the terms of the PP’s remedial 

action.”4 

                                              
3
 Record at p. 892, Second Respondent’s AA para 13 

4
 Record at p. 916 
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15. Further, even were the Court to conclude that as a fact President Zuma 

had complied with the Public Protector’s remedial action, this Court must in 

any event determine the prior legal question, which is the nature and effect 

of the Public Protector’s remedial action to guide the future conduct of 

organs of state, Parliament and all other interested and affected parties.  It 

is clear that the nature and effect of the Public Protector’s remedial action 

remains an issue in dispute – notwithstanding the SCA’s judgment in 

SABC v DA – which requires final determination as a matter of some 

urgency.  I say so for the following reasons: 

15.1 The Minister and President Zuma is clearly of the view that they 

are entitled to run a parallel process of investigation, which has 

the effect, so the DA contends, of usurping the Public Protector’s 

authority.   

15.2 The Speaker disputes that the Public Protector’s remedial action 

is binding on the National Assembly, and insists that Parliament 

is not obliged to “rubberstamp” the Public Protector’s findings and 

remedial action.   

15.3 The continued dispute over the nature and effect of the Public 

Protector’s remedial action is having a serious and ongoing 

detrimental effect on the dignity and effectiveness of the Public 

Protector’s office, as attested to by the Public Protector in her 

affidavit before this Court.    
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16. I note that even President Zuma is constrained to admit that “it is desirable 

that the status in law [of] the PP Report (i.e. whether it is the nature of a 

money judgment or recommendation or something in between) be 

pronounced on by the courts”.5  The President’s only reason for attempting 

to dissuade this Court from pronouncing on the issue is the contention that, 

in doing so, it would be sitting as a court of first and last instance.  Given 

the judgments of the High Court and SCA in the SABC v DA matter, there 

is no merit in this contention.  

17. Third, President Zuma persists in contending that this application is 

premature and politically expedient.  President Zuma alleges that “the 

conduct criticised has yet to be completed”6 and that “existing and 

supplementary actions are yet to be finalised”.7  There is no merit in this 

complaint, and President’s Zuma’s statements in this regard are 

impermissibly vague.  

18. In the DA’s reply, dated 13 November 2015, to the First, Third and Fourth 

Respondents’ answering affidavits, I squarely disputed President Zuma 

(similarly oblique) contention (made in his answer to the EFF’s application) 

that there were “ongoing procedures in the National Assembly” and that a 

“security exercise” was underway. I also explained why, in the DA’s view, 

this was not consistent with the facts – specifically, the finalisation of the 

                                              
5
 Record at p. 894, Second Respondent’s AA para 16 

6
 Record p. 911, Second Respondent’s AA para 53. 

7
 Record p. 912, Second Respondent’s AA para 55. 
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parliamentary process with the National Assembly’s adoption of the 

Minister’s report on 18 August 2015.8 

19. Despite having the opportunity to answer the DA’s dispute of his 

allegations (as a result of the President Zuma’s delay in filing an answering 

affidavit in the DA’s application), President Zuma has failed to do so.  

Instead, President Zuma has continued to obfuscate by now vaguely 

contending that there are ongoing “actions”.  I repeat that the DA knows of 

no such ongoing “actions” or “processes” and denies President Zuma’s 

allegations in this regard.   

20. These allegations of President Zuma are, in any event, inconsistent with 

his own description of the current position.  President Zuma states that:  

“Having referred the matter to the Minister of Police for 

determination and the Minister having made the determination that 

none of the upgrades in question were “not security related”, there 

was no question of quantum for me to refer to Treasury.  Indeed, 

the security exercise had been completed, albeit that the outcome is 

one which the DA and EFF dispute.”9 (Emphasis added.) 

21. There is, accordingly, no merit in the prematurity and political expediency 

complaint.  

 

                                              
8
 Record p. 1151, DA’s reply to the First, Third and Fourth Respondents’ AA, para 29.1 

9
 Record p. 944, Second Respondents’ AA, para 140.  See also para 149, p 949. 
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MERITS: DID PRESIDENT ZUMA COMPLY WITH THE PUBLIC 
PROTECTOR’S REMEDIAL ACTION? 

22. President Zuma has radically shifted his stance in respect of the remedial 

action taken by the PP in her Nkandla Report.   

23. Before the DA and the EFF launched their respective court applications, 

President Zuma, and the majority party in the National Assembly, 

contended that the Public Protector’s remedial action is not binding on 

them but that they were entitled to engage in a separate process – the DA 

has termed this a “parallel” process – to test the validity of her findings and 

to ultimately justify them disregarding her remedial action. This stance was 

no doubt changed because of the judgment of the SCA in SABC v DA. 

This SCA judgment rendered President Zuma’s initial defence 

unsustainable.  A new position has bizarrely been adopted, which is that 

he in fact has complied with the remedial action taken by the Public 

Protector.   

24. In this affidavit, I respond to the new position of President Zuma on two 

levels: 

24.1 First, I deal with the question of whether President Zuma’s 

actions in response to the Public Protector’s Report, dated 

19 March 2014, were bona fide intended or calculated to comply 

with the remedial action taken by the Public Protector in respect 

of him.  
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24.2 Secondly, I deal with the question of whether President Zuma in 

fact complied with the Public Protector’s remedial action in 

respect of him, as set out in paragraphs 11.1.1 to 11.1.4 of the 

Nkandla Report.  

PRESIDENT ZUMA NEVER INTENDED TO COMPLY WITH THE PUBLIC 

PROTECTOR’S REMEDICAL ACTION 

25. Before the SCA’s Judgment in SABC v DA, President Zuma contended 

that he was not legally obliged to comply with the Public Protector’s 

remedial action and that his actions were neither intended nor calculated to 

comply with it.  This is apparent from the following:  

25.1 In his initial response to the National Assembly, dated 

2 April 2014,10 President Zuma refers to the Task Team Report 

and the Public Protector’s Report and the “recommended 

remedial action” proposed in both of those reports.  He then 

states that, in light of these reports he had to apply his mind as to 

“the appropriate action to be taken, remedial and otherwise”.  He 

goes on to say that, given the “stark differences both in respect of 

the findings as well as the remedial action proposed in the two 

reports”, he would give full and proper consideration to the matter 

upon receipt of the SIU Report.  Quite obviously this is not the 

response of someone who believes that he is bound to comply 

                                              
10

 Record at pp. 366–368 
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with the Public Protector’s remedial action.  If he thought he was 

bound, why wait for the SIU Report? 

25.2 In President Zuma’s second response to the National Assembly, 

dated 14 August 2014,11 he categorically states that his report 

does not comment on or critique the Public Protector’s report (nor 

the JSCI Report or the SIU Report) and that “the fact that I 

restate or offer no comment on the recommendations and 

remedial action proposed” by the Public Protector “is not 

reflective of the fact that I am accepting if the same”.12   

25.3 In the second response, President Zuma then goes on to state 

that he was “greatly assisted by the reports”; “had an opportunity 

to reflect thereon”; and that he deemed certain steps to be 

appropriate in light of all the reports.13  It is apparent that 

President Zuma had regard to all three reports (possibly also the 

Task Team Report) and that, in light of all three, he decided on 

the appropriate steps that he would take.  There is no indication 

however that he intended to comply with the Public Protector’s 

Report or that his actions were aimed at achieving compliance.   

25.4 In his letter to the Public Protector dated 11 September 2014,14 

President Zuma explicitly disagreed with her assertion that 

                                              
11

 Record at pp. 502 – 521 

12
 Record at pp. 504 – 505, para 7 

13
 Record at pp. 519 – 520, paras 58 and 64 

14
 Record at pp. 531 – 532 
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reports of the Public Protector are by law not subject to any 

review or second-guessing by a minister and/or Cabinet.  He also 

disagreed that the Public Protector’s findings and remedial action 

can only be set aside by a court of law.15  He described the PP’s 

reports as “useful tools in assisting democracy in a cooperative 

manner, sometimes rather forcefully”.16  He further claimed that 

because the Public Protector’s reports are “impregnable from 

[judicial] review”, this was a significant factor to “caution me 

against a blanket acceptance”.17   

This clearly indicates that President Zuma did not believe that he 

was bound to comply with the Public Protector’s remedial action, 

and did not intend to do so.   

25.5 President Zuma’s response to the Public Protector’s report is 

clearly captured in the following statement he made during an 

oral question session in the National Assembly on 11 March 

2015.  An extract of the Hansard is attached marked “JSCC4”.  It 

records that the President stated as follows:  

‘The PRESIDENT: Thank you, Speaker. Never have I ever 

thought about the date when I will pay back the money. 

Firstly, there is no money that I’m going to be paying back 

without a determination by those who are authorised to do 

so, as recommended by the Public Protector. [Applause.]  

                                              
15

 Record at p. 531, para 3 

16
 Record at p. 531, para 5 

17
 Record at p. 532, para 7 
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When you asked this question, you were, in fact, moving 

ahead of the parliamentary process which was dealing with 

that very issue, and I said so on that day. 

The Public Protector has not said, “Pay back the money”. 

The Public Protector has said in terms of the costs, that 

where, in her view, there were undue benefits to the family 

and me, she thinks this money must be paid back, but it 

should be determined by the Minister of Police. 

[Interjections.]  

That determination has not been done. Why do you say I 

should pay back the money? You don’t even know how 

much. You don’t even know whether the final answer will be 

that I should pay back the money! [Applause.] [Interjections.] 

The question itself was premature…  

…  

Then the Public Protector made recommendations and 

recommendations are recommendations, they are not 

verdicts. Recommendations are recommendations subject to 

being taken or not taken, if they are recommendations. It is 

only a judge’s verdict that can say you either have to go to 

prison or pay the money. 

If there is a recommendation then that recommendation has 

to be subjected to those that the Public Protector reports to. 

Parliament, which is an appropriate body, has dealt with this 

issue and made specific directions that include that the 

executive must work on this issue you are talking about. The 

Minister of Police has said it in public that at the end of March 

he is going to conclude and come back to present the report. 

So, I do not know why there is an issue of paying back the 

money.  



14 

 

In the first instance, a recommendation is a recommendation. 

It cannot be equated to a verdict. I hope you have lawyers 

there. I am sure that they will help you to interpret this. 

[Applause.] [Laughter.] Thank you very much. [Laughter.]’’ 

26. The majority party in the National Assembly, the ANC, has specifically 

recorded that the remedial actions in the Public Protector’s report “were 

not binding and enforceable on other organs of state”.18  President Zuma 

never reacted to this view by claiming (as he does now) that it matters not 

whether the remedial action is binding, because he in fact did comply.   

27. The Public Protector has herself, on a number of occasions prior to the 

present litigation, denied that President Zuma complied with her remedial 

action.  President Zuma has never contested the Public Protector’s claims 

that he did not comply.  The Public Protector made these claims in the 

following correspondence and statements that appear in the Record:  

27.1 In a letter dated 21 August 2014, the Public Protector stated that 

the public perception as reflected in media reports that President 

Zuma’s response dated 14 August 2014 represented “an 

implementation to the remedial action taken in my Report, is 

clearly unfounded’.19 

27.2 In another letter to President Zuma dated 15 September 2014, 

the Public Protector stated that if the response of President Zuma 

                                              
18

 Record at p. 554, para (e) 

19
 Record at p. 527, para 9 
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was final, she would have no option but to advise the 

complainants and the National Assembly that she was “unable to 

get President Zuma to present his comments on her Report to 

Parliament and to indicate action to be taken in pursuit thereof”.20 

27.3 In a letter dated 15 June 2015 to President Zuma, the Public 

Protector concluded that President Zuma and the National 

Assembly were not properly advised by the Minister’s Report on 

his liability to contribute to the upgrading of his private residence 

at state expense;21 and that the Minister’s Report did not give 

effect to the remedial action taken in paragraph 11.1.1 and 11.1.2 

of her Report.22 

27.4 In a public address, dated 3 August 2015, the Public Protector 

stated that she never asked the Minister of Police to make any 

determination regarding President Zuma’s payment of a 

reasonable portion of the cost of non-security upgrades at his 

private homestead.23 

 

 

                                              
20

 Record at p. 544, para 8 

21
 Record at p. 681, para 23.1 

22
 Record at p. 682, para 23.3 

23
 Record at p. 687, unnumbered paragraph 1 
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PRESIDENT ZUMA IN FACT DID NOT COMPLY WITH THE PUBLIC 
PROTECTOR’S REMEDIAL ACTION 

28. The Public Protector ruled that the following remedial action was to be 

taken by President Zuma: 

28.1 He is to take steps, with the assistance of the National Treasury 

(“NT”) and the SAPS, to determine the reasonable cost of the 

measures implemented by the Department of Public Works 

(“DPW”) at his private residence that do not relate to security, 

namely, the visitors’ centre, the amphitheatre, the cattle kraal and 

chicken run, the swimming pool. 

28.2 He should pay a reasonable percentage of the costs of the 

measures as determined with the assistance of the NT, also 

considering the DPW apportionment document. 

28.3 He should reprimand the Ministers involved for the appalling 

manner in which the Nkandla Project was handled and state funds 

were abused. 

28.4 He should report to the National Assembly on his comments and 

actions on the Nkandla report within 14 day.24 

29. I deal with each of the four components separately below. 

 

                                              
24

 Nkandla report at p. 68, Executive summary at para (a) 
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(i) Determining the reasonable costs of the non-security measures 

30. On a plain reading of paragraph 11.1.1 of the Public Protector’s Report, 

she ruled that the measures implemented by the DPW at President Zuma’s 

private residence that do not relate to security include the Visitors’ Centre, 

the amphitheatre, the cattle kraal and chicken run and the swimming pool.   

31. Paragraph 11.1.1 cannot be read to allow for a re-determination of which 

measures relate to security or not, because it is clear that the Public 

Protector made a final determination thereof.  

31.1 In terms of the remedial action, President Zuma is required, with 

the assistance of the NT and the SAPS to determine the 

reasonable cost of the measures listed in paragraph 11.1.1. This 

remedial action implies that the Public Protector has finally 

determined the prior question – i.e., whether the measures listed 

are security related or not.  

31.2 Likewise, the Public Protector’s finding that President Zuma’s is 

liable for a percentage of the costs incurred in the implementation 

of the non-security measures,25 and her finding that the President’s 

failure to act in protection of state resources constitutes a violation 

of paragraph 2 of the Executive Ethics Code,26 could not be made 

if she had not make a final determination that certain of the DPW 

measures were not security related.   

                                              
25

 Record at p. 266, para 10.9 

26
 Record at p. 268, para 10.10.1.6 
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31.3 The body of the Public Protector’s Report records the Public 

Protector’s findings that the Visitors’ Centre, the amphitheatre, the 

cattle kraal and chicken run and the swimming pool do not relate to 

security.27 If she required a re-determination of the issue, her 

remedial action would conflict with the findings made and recorded 

in the body of the report.    

32. There are two additional reasons why President Zuma as a fact did not 

comply with paragraph 11.1.1: 

32.1 First, President Zuma was under the impression that he had to 

engage the Minister of Police with the view to “determining a fair 

amount to be paid by him in respect of the items identified in the 

PP’s Report not listed in the security list and not reasonably linked 

to security”.28  However, as the Public Protector pointed out in her 

public address, that was not the remedial action which she took.29  

                                              
27

  Visitors’ Centre and amphitheatre:  Record at p. 160, para 6.64.9 (“Visitors’ Centre includes 
an amphitheatre which can accommodate 100 people and the lawn area that was flattened to 
accommodate a marquees tent creating an impression of an enormous entertainment area that 
has very little connection with issues of security”);  Record at p. 212, para 7.20 (“It was decided 
to create a recreational area close to the President’s dwellings and the Visitors’ Centre was 
added to complete the picture” “The Visitors’ Centre had been used for a private function, 
which confirmed the impression that it has little, if anything to do with the security of the 
President”) 

Cattle kraal and chicken run:  Record p. 158, para 6.63.3 (“Elaborate design” and “linked to 
the outside by means of an access tunnel (culvert) with a gate that is remotely controlled”);  
Record p. 159, para 6.63.5 (“Kraal not mentioned in SAPS security evaluation report”); Record 
at p. 212, para 7.19 (“President Zuma himself indicated that the kraal should be relocated and 
be larger to accommodate his increased livestock and that he would be amenable to refund the 
State for the costs incurred”) 

Swimming pool:  Record at p. 159, para 6.64.1 (“Swimming pool was constructed in addition 
to the water reservoir and not mentioned in the SAPS security evaluation report”) 

28
 Record at p. 684, unnumbered paragraph 3 

29
 Record at p. 708, unnumbered paragraph 4 
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She required him to determine the reasonable costs of the 

measures with the assistance of SAPS and the NT.   

32.2 President Zuma did not involve the NT at all in his alleged attempt 

to comply with paragraph 11.1.1 of the PP’s remedial action. 

(ii) Paying a reasonable percentage of the costs 

33. President Zuma claims that paragraph 11.1.2 of the Public Protector’s 

remedial action fell away as the Minister of Police determined that all the 

DPW measures were security related.  In other words, he claims that 

because there was “compliance” with paragraph 11.1.1 (in the sense that 

the Minister determined that all the measures were security related) the 

remedial action in 11.1.2 fell away.   

34. The converse is true.  Because President Zuma did not comply with 

paragraph 11.1.1, the remedial action in paragraph 11.1.2 was also not 

complied with. 

35. For the avoidance of doubt, President Zuma is required to pay a 

“reasonable percentage” of the cost of the non-security measures listed in 

paragraph 11.1.1, which percentage is to be determined with the 

assistance of the NT “taking into consideration the DPW apportionment 

document”.    
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36. The DPW apportionment document forms part of the Public Protector’s 

Report.30  In my respectful view, this apportionment is very lenient on the 

President.  It requires him to pay a mere R10 651 580.64.  The State, i.e. 

the taxpayer, is to foot the bill for the remainder, amounting to some 

R203 079 677.18.31   It is submitted that the DPW apportionment is only to 

be considered and used as a starting point determining a reasonable 

percentage of the costs that President Zuma is to pay back.  

(iii) Reprimanding the Ministers  

37. In his answering affidavit, President Zuma makes no attempt to describe 

how he reprimanded the responsible Ministers.  President Zuma merely 

describes certain disciplinary steps to be taken against DPW officials;32 

actions for civil damages instituted against the architect which are 

pending;33 criminal dockets which have been prepared and are “under 

consideration”;34 and reform of the supply chain management (“SCM”) 

processes.35   

38. There is a difference between what President Zuma describes in his 

affidavit and the reprimand of the Ministers required in the Public 

Protector’s Report: 

                                              
30

 Record at pp. 172 – 173  

31
 Record at p. 174, para 6.72.8 

32
 Record at p.936, Zuma AA at para 119 

33
 Record at p.937, Zuma AA at para 121 

34
 Record at p.938, Zuma AA at para 123 

35
 Record at p.939, Zuma AA at para 125 
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38.1 The findings against the Ministers were, inter alia, the provision of 

incorrect information on the legal authority for and the extent of the 

works at the Nkandla residence;36 the failure to apply the mind to 

signing the declaration of the Nkandla residence as a national key 

point;37 and insufficient executive leadership, especially with regard 

to speedily accessing the extent and the cost of the Nkandla 

Project.38 

38.2 These findings formed the basis of the remedial action to be taken 

by President Zuma against the Ministers in the form of a very 

specific reprimand.  He was to reprimand the responsible Ministers 

for the appalling manner in which the Nkandla Project was handled 

and state funds abused.  There is nothing unclear about the nature 

of the reprimand.   

38.3 The findings in respect of officials of the DPW, the Department of 

Defence and contractors were set out in a separate part of the 

PP’s report.39   

38.4 The remedial actions to be taken by the Director-General of the 

DPW and the Secretary for Defence in respect of these officials 

are set out in a separate part of the remedial action.40   

                                              
36

 Record at p. 264, para 10.6.1.1 

37
 Record at p. 264, para 10.6.1.2 

38
 Record at p. 264, para 10.6.1.3 

39
 See Record at pp. 265 – 266 

40
 Record at pp. 270 – 271 
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38.5 It cannot be contended that compliance with the remedial action in 

respect of DPW officials, consultants and SCM reform constitute 

compliance in respect of the remedial action that the President was 

required to take against the Ministers. 

(iv) Reporting to the National Assembly 

39. In the fourth subparagraph, the Public Protector required President Zuma 

to report to the National Assembly on his comments and actions on the 

Report within 14 days. 

40. Despite President Zuma’s protestations to the contrary, he clearly did not 

“report” to the National Assembly.  The first response, dated 2 April 2014 

is, at best for him, an explanation that he was awaiting the SIU Report and 

a recordal that he would report to the National Assembly once in receipt of 

the SIU report.  The second response, dated 14 August 2014, explicitly 

states that President Zuma does not comment on or critique any of the 

reports, including the PP’s Report.41 

41. President Zuma never reported to the National Assembly.  He was not 

permitted or required to delegate the task of reporting to the Minister.42 

                                              
41

 Record at p. 504, para 7 

42
 At various places in President Zuma’s AA something is sought to be made of the fact that the 

Minister’s report has not been challenged by way of review proceedings but merely by way of an 
application to have his report declared invalid.  See for example, Record at p.917, Zuma AA at 
para 68.1; Record at p.961, Zuma AA at para 19. The point is not understood.  The challenge to 
the Minister’s report is a rule of law challenge, and not one in terms of the Promotion of 
Administrative Justice Act 3 of 2000.  The DA seeks a declaratory to the effect that the Minister’s 
report is unlawful and irrational.  This is the standard way of formulating relief sought in a rule of 
law challenge to state action.  
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PRESIDENT’S ZUMA’S ALTERNATIVE PROPOSAL 

42. As a final fall-back, President Zuma contends that if it is to be determined 

that there are features of the Nkandla upgrades which are not security 

related, then the “appropriate body” to determine a “reasonable proportion” 

of the “reasonable cost” of these features would be the Auditor-General 

together with an “apex Treasury official”.43 

43. This suggestion, with respect, is impossible to comprehend: 

43.1 First, the Court is not required to make a determination as to 

whether any measures are security related or not.  The Public 

Protector has performed this exercise.  Her findings and remedial 

action have not been challenged by way of a review.  

43.2 Secondly, it is not for President Zuma to suggest to the Court the 

chopping and changing of remedial action taken by the Public 

Protector, in the absence of a successful challenge to her Report.  

Only then, and to the extent that President Zuma can successfully 

motivate a setting aside of the Public Protector’s remedial action, 

can the replacement of officials indicated in her remedial action be 

considered.  

43.3 Thirdly, no reasons whatsoever have been given why the officials 

identified by the Public Protector in her remedial action are not 

capable of performing the tasks allocated to them.  Between 

                                              
43

 Record at p.968, Zuma AA at para 216 
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President Zuma, the SAPS and the NT, the reasonable cost of 

non-security measures could be established quite quickly.  It will 

then be up to him, assisted by the NT, to work out a reasonable 

percentage of these measures for him to pay.  This is again not a 

difficult exercise, particularly given that the DPW apportionment 

can be used as the starting point.   

44. The DA submits that President Zuma’s opposition to this application is 

without merit. Indeed the opposition advanced is baseless and 

demonstrates a lack of respect for the Public Protector and indeed the 

Constitution as a whole. 

45. For all these reasons, the DA persists with the relief sought as set out in 

the notice of motion.   

_______________ 

JAMES SELFE 

 

 

I certify that the above signature is the true signature of the deponent and that he 
has acknowledged that he knows and understands the contents of this affidavit 
which affidavit was signed and sworn to before me in my presence at CAPE 
TOWN on this  20th  day of NOVEMBER 2015, in accordance with 
Government Notice No. R1258 dated 21 July 1972, as amended by Government 
Notice No R1648 dated 19 August 1977, as further amended by Government 
Notice No. R1428 dated 11 July 1980, and by Government Notice No R774 of 
23 April 1982. 
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