
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

 

         Case No:  CCT171/15 

In the matter between: 

DEMOCRATIC ALLIANCE Applicant 

and 

THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 

 

JACOB GEDLEYIHLEKISA ZUMA, 

THE PRESIDENT OF THE REPUBLIC OF  

SOUTH AFRICA  Second Respondent 

 

THE MINISTER OF POLICE Third Respondent 

 

THE PUBLIC PROTECTOR Fourth Respondent 

 

 

PRACTICE NOTE FOR THE DEMOCRATIC ALLIANCE 

 

1 Counsel appearing for the applicant 

Anton Katz SC – 082 706 1744; antkatz@capebar.co.za 

Johan De Waal – 021 424 8319; hjdewaal@law.co.za 

Janice Bleazard – 079 1266 096; jbleazard@law.co.za 

Tembelani Mayosi – 084 4433022; tmayosi@capebar.co.za 

2 The nature of the proceedings 

The applicant (“the DA”) seeks direct access conditional upon this Court 

granting the Economic Freedom Fighters direct access to this Court or 

assuming exclusive jurisdiction in the matter under case number CCT 



 

143/15.  It seeks the following relief against the first, second and third 

respondents:  

2.1 Declaring unlawful and invalid President Zuma’s failure to 

comply with the Public Protector’s remedial action in paragraph 

11.1 of the Nkandla report of 19 March 2014, and directing him 

to comply therewith and report to this Court on affidavit that he 

has done so;   

2.2 Declaring unlawful and invalid the National Assembly’s 

resolutions dated 13 November 2014 and 18 August 2015; and   

2.3 Declaring unlawful and invalid the Minister of Police’s Report to 

Parliament on Security Upgrades at the Nkandla Private 

Residence of the President dated 25 March 2015. 

3 The issues that will be argued 

3.1 Whether the DA has made out a case for conditional direct 

access to this Court under section 167(6)(a) of the Constitution;  

3.2 Whether President Zuma is bound to comply with, and give 

effect to, the remedial action taken by the Public Protector in the 

Nkandla Report;  

3.3 Whether President Zuma has failed to comply with, and give 



 

effect to, the remedial action in paragraph 11.1 of the Nkandla 

Report and has thereby acted unconstitutionally and unlawfully; 

3.4 Whether the National Assembly is bound to comply with, and 

give effect to, the remedial action taken by the Public Protector 

in the Nkandla Report and to ensure compliance by President 

Zuma with the remedial action;  

3.5 Whether the National Assembly’s resolutions dated 

13 November 2014 and 18 August 2015 are constitutionally 

invalid and unlawful in that they failed to comply with, and give 

effect to, the Public Protector’s remedial action and to ensure 

compliance by President Zuma with the remedial action; 

3.6 Whether the Minister of Police’s report is invalid and unlawful, 

as an unlawful parallel process and for lack of authority;  

3.7 Whether a just and equitable remedy requires this Court to direct 

President Zuma to comply with the remedial action in the 

Nkandla Report and to retain supervisory jurisdiction to ensure 

compliance; and 

3.8 The issue of costs. 



 

4 Relevant portions of the record 

The whole record is relevant for the determination of the matter. 

5 Estimated duration of the argument 

It is estimated that – 

5.1 the applicant’s argument will take not longer than one hour, and 

5.2 one day is required to hear both the EFF’s and DA’s 

applications. 

6 Summary of the applicant’s argument 

The DA will argue that in the event that this Court determines the merits 

of the EFF’s application, the interests of justice and judicial economy 

favour this Court deciding the DA’s application at the same time.   

Substantially the same issues and relief fall to be determined in both 

applications; the applications are premised on the same factual matrix; 

and there are no material disputes of fact.  

On the merits, the DA will argue that the remedial power taken by the 

Public Protector has legal effect and must be complied with absent 

review.  It is anomalous to allow non-compliance with remedial action 

taken that remains valid; it would amount to a backdoor review of the 

Public Protector’s remedial action and would allow government simply to 



 

ignore it.  The DA will argue that the Supreme Court of Appeal correctly 

interpreted the nature and effect of remedial action taken by the Public 

Protector under s 182(1)(c) in South African Broadcasting Corporation 

Limited and Others v Democratic Alliance [2015] ZASCA 156.  The DA 

will argue further that President Zuma has failed to comply with the 

remedial action in paragraph 11.1 of the Nkandla report; and that both 

President Zuma and the National Assembly have acted unlawfully by, 

inter alia, relying on a parallel investigation and report by the Minister of 

Police to override the remedial action taken by the Public Protector.   

On remedy, the DA will argue that structural orders are necessary in the 

extraordinary circumstances of this matter, to ensure that the Court’s 

remedy is effective and that the dignity and effectiveness of the Public 

Protector’s office is restored without any further delay.  

7 List of Authorities 

Please see the list of authorities attached to the applicant’s written 

submissions. Particular reliance will be placed in oral argument on the 

authorities marked with an asterisk.  

ANTON KATZ SC 

JOHAN DE WAAL 

JANICE BLEAZARD 

TEMBELANI MAYOSI 

Chambers, 27 November 2015 


