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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
Case No:  CCT171/15 

 
In the matter between: 
 
 
DEMOCRATIC ALLIANCE Applicant 
 
 
and 
 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent 
 
 
JACOB GEDLEYIHLEKISA ZUMA,THE PRESIDENT  Second Respondent 
OF THE REPUBLIC OF SOUTH AFRICA 
 
 
THE MINISTER OF POLICE Third Respondent 
 
 
THE PUBLIC PROTECTOR Fourth Respondent 
 

 
 

THE DEMOCRATIC ALLIANCE’S ANSWERING AFFIDAVIT IN THE 

SECOND RESPONDENT’S APPLICATION FOR CONDONATION 

 

 

I, the undersigned, 

JAMES SELFE 

do hereby make oath and declare as follows: 

1. I am duly authorised to depose to affidavits on behalf of the Applicant 

(“the DA”) in this matter.  
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2. The facts contained in this affidavit are true and correct and fall within 

my personal knowledge, unless otherwise indicated or apparent from 

the context.  Any legal submissions are made on the advice of the DA’s 

legal representatives, which advice I believe to be correct. 

3. This affidavit is filed in answer to the condonation application dated 13 

November 2015 brought by President Zuma for the late filing of his 

answering affidavit in this matter.  The DA opposes the application, as, 

inter alia, no reasonable explanation for the non-compliance with the 

Direction of the Chief Justice.  The late filing demonstrates a lack of 

respect for this Court’s process and the directions of the Chief Justice, 

bearing in mind the requirements of Section 165 if the Constitution. The 

lateness has prejudiced the DA, which is now constrained to file its 

written submissions (heads of argument) within one week of preparing 

its reply to the President’s answering affidavit, quite apart from the 

inconvenience of having to file two separate sets of Replying Affidavits.  

THE FACTS 

4. The DA served its application on the President on 9 September 2015 

and filed same at Court on 14 September 2015. 

5. The First Respondent addressed a letter to the Chief Registrar on 16 

September 2015 requesting the Chief Justice to issue further directions 

in this matter for various reasons. The purpose of the letter was 

effectively to seek an opportunity to file one set of Answering papers at 

a later date. 
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6. On 2 October 2015, the Chief Justice issued directions in this matter, 

requiring the respondents to file their answering affidavits, if any, by no 

later than 30 October 2015.  

7. On 22 October 2015, the Chief Justice issued further directions, which 

extended the date for the filing of answering affidavits to 6 November 

2015.  

8. On the due date for filing (6 November 2015), the State Attorney 

addressed a letter to the Chief Registrar advising that President Zuma 

was outside of the country and was unable to depose to the affidavit.  

The Chief Registrar was advised that the President would do so on 

Monday, 9 November 2015.  

9. However, no affidavit was filed on 9 November.  Instead, the State 

Attorney sent a further letter to the Court advising that President Zuma 

would only be available to depose to the affidavit on Friday, 

13 November 2015, being the day on which the DA’s replying affidavit 

was due to be filed.    The answering affidavit was sent electronically at 

16:03 on 13 November 2015 and only formally served on the DA’s 

attorneys on 16 November 2015 at 12:30.  

10. The DA filed its Replying Affidavit to the answering Affidavits of the 

First, Third and Fourth Respondents on 13 November 2015. 
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WHY THE CONDONATION APPLICATION IS OPPOSED 

11. The DA opposes the condonation application on the following grounds. 

12. First, the explanations offered by President Zuma for his delay in filing 

his answering affidavit are unconvincing.   

12.1 The President was initially required to file his answer by 30 

October 2015.  The President ought, therefore, to have met 

with his legal representatives to discuss the matter long 

before the weekend of 7 November 2015.    

12.2 In any event, the President, and his legal advisors, have 

access to emails, and they are surrounded by staff and the 

facilities necessary to enable them to carry out their duties 

diligently and effectively.  Bearing in mind President Zuma 

duties to the Court he could and should have raised any 

questions and submitted his additions to the affidavit 

timeously and if necessary by email.    

12.3 His affidavit contains very few factual allegations and consists 

in the main of legal submissions and a repetition of what is 

stated in his answering affidavit to the EFF’s application. 

13. Second, there is no explanation as to what steps, if any, President 

Zuma took to comply with the Chief Justice’s original directions 

(requiring answering affidavits to be filed by 30 October 2015) and 
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before he belatedly learned of the further directions on 4 November 

2015.   Until 4 November 2015, President Zuma must have been under 

the impression that he had to file on 30 October 2015.  Yet he does not 

indicate that he took any steps before 4 November 2015 towards filing 

an answering affidavit – that is, during the full 7 weeks after he 

received the DA’s application and more than 4 weeks after the Chief 

Justice issued directions for filing.     

14. This Court has, on numerous occasions, complained of litigants’ 

disregard for its directions, and has cautioned litigants of the 

consequences of doing so.  It has stated – repeatedly – that 

condonation cannot be had for the mere asking; a full and acceptable 

explanation is required.1  No such explanation has been provided by 

President Zuma for his delay. Tardiness ought to be especially frowned 

upon when the non-compliant party is an organ of state and in 

particular the Head of National Executive. 

15. Third, the current matter is a significant public importance.  It concerns 

the manner in which President Zuma has disrespected the remedial 

action taken by the Public Protector.  It is striking that, in a matter such 

as the present, the President has seen fit to disregard the directions 

issued by the Chief Justice, and without any full and proper explanation 

                                              
1
 Grootboom v National Prosecuting Authority and Another [2013] ZACC 37; 2014 (2) SA 68 

(CC); 2014 (1) BCLR 65 (CC); [2014] 1 BLLR 1 (CC) (“Grootboom”) paras 23, 29, 32-35; 
eThekwini Municipality v Ingonyama Trust [2013] ZACC 7; 2013 (5) BCLR 497 (CC) 
(“eThekwini”) paras 26-27; Van Wyk v Unitas Hospital and Another [2007] ZACC 24; 2008 (2) 
SA 472 (CC); 2008 (4) BCLR 442 (CC) (“Van Wyk”) at para 22; Von Abo v President of the 
Republic of South Africa [2009] ZACC 15; 2009 (5) SA 345 (CC); 2009 (10) BCLR 1052 (CC) 
at para 20. 
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for his non-compliance.  The President and the State Attorney have 

clearly not heeded this Court’s expressed concern about the non-

compliance with its directions by organs of state and the State 

Attorneys’ office in particular.2      

16. Fourth, the DA has been prejudiced by the President’s non-compliance 

with the Chief Justice’s directions.  The DA’s planning in respect of the 

drafting of replying affidavits and heads of argument has been thrown 

into disarray.  The DA has had to file its replying affidavit to 

President Zuma’s answering affidavit late, but must still file its heads of 

argument in terms of the Chief Justice’s directions, i.e. on 

30 November 2015.  The heads of argument, in a matter such as the 

present matter, are crucial and the DA and its counsel have been put 

under unreasonable pressure in the preparation thereof as a result of 

the President’s delay.  

17. Before turning to the conclusion it should also be pointed out that the 

President has engaged no less than 4 Counsel in the EFF Application 

and it is presumed that the self-same 4 Counsel have been briefed in 

the DA Application. President Zuma does not, and he could not, 

complain that the amended Directions, giving him more time than 

originally granted to file his answering affidavit caused his legal team 

any difficulty whatsoever.   

                                              
2
 Grootboom para 30.  



 7 

CONCLUSION 

18. In the circumstances, a case for condonation has not been made out, 

and it should be dismissed with costs, including the costs of three 

Counsel.   

19. In the event that condonation is granted, the DA submits that this Court 

should mark its displeasure at the conduct of President Zuma by 

ordering that he pay the costs of the condonation application, and the 

opposition thereto, personally, i.e. out of his own pocket. 

20. Finally, the DA submits that the relief sought in paragraph 1 of the 

notice of motion in the condonation application is misdirected. 

President Zuma seeks an extension of the period prescribed in 

Rule 11(3)(a)(ii) of the Constitutional Court Rules.  That rule provides 

that an answering affidavit must be filed within 15 days after notice of 

intention to oppose is given.  The rule is not applicable in the present 

instance because the DA did not stipulate a time for the filing of a 

notice of intention to oppose. The DA requested directions from the 

Chief Justice. Those directions were issued by the Chief Justice and 

President Zuma should accordingly have sought condonation for non-

compliance with the Chief Justice’s directions. 

 

______________ 

JAMES SELFE 
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I certify that the above signature is the true signature of the deponent and that 

he has acknowledged that he knows and understands the contents of this 

affidavit which affidavit was signed and sworn to before me in my presence at 

CAPE TOWN on this  20th  day of NOVEMBER 2015, in accordance 

with Government Notice No. R1258 dated 21 July 1972, as amended by 

Government Notice No R1648 dated 19 August 1977, as further amended by 

Government Notice No. R1428 dated 11 July 1980, and by Government 

Notice No R774 of 23 April 1982. 

 
 

_________________________ 
COMMISSIONER 


