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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
HELD AT BRAAMFONTEIN  
 
 
       Application no.  CCT91/2015  
In the matter between: 
 
 

 

PROVINCIAL GOVERNMENT: NORTH WEST 

PROVINCE 

THE DIRECTOR GENERAL: OFFICE OF THE PREMIER 

 

and 

 

TSOGA DEVELOPERS CC 

WANDISILE BOZWANA 

EUGENE PEYPER ATTORNEYS 

THE SHERIFF OF THE HIGH COURT: MAHIKENG 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF PUBLIC WORKS 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF HEALTH 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF FINANCE 

 

1st Applicant 

2nd Applicant 

 

 

 

1st Respondent 

2nd Respondent 

3rd Respondent 

4th Respondent 

 

5th Respondent 

 

6th Respondent 

 

7th Respondent 

 

 

THIRD RESPONDENT’S OPPOSING AFFIDAVIT 

 

 

I, the undersigned, 

JOHANNES  HERMANUS PEYPER 

state:  
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1. 

 

1.1 I am the managing director of the third respondent.  I have been duly 

authorised to oppose the relief sought against the third respondent 

(“Peyper Attorneys”).   

 

1.2 The content of this affidavit falls within my personal knowledge and belief, 

unless the contrary is clearly evident, in which event I believe the averments 

to be true and correct in all respects. 

 

1.3 Peyper Attorneys opposes this application in its own right.  This is 

necessary because the applicant seeks relief whereby Peyper Attorneys is 

declared to be in contempt of court. This is direct assault on the conduct of 

the third respondent and its bona fides. I had throughout dealt with the 

matter. The reference to the actions of the third respondent relates to my 

conduct and me directly. 

 

 

2. 

 

Third respondent opposes the relief against it, on the following three grounds: 

 

2.1 Firstly, this court is approached as a court of first instance seeking 

declaratory relief in relation to what is misstated conduct on the part of 

Peyper Attorneys. This surely does not involve a constitutional issue, nor is 
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there any conceivable reason why the court should deal with these 

allegations on an urgent basis.  

 

2.2 The application moreover asks that the court direct the way in which the 

totality of the disputes between the parties should be dealt with. The 

applicant accordingly wishes to have Peyper Attorneys declared in 

contempt and are prepared to do so by means of the submission of heads of 

argument only. 

 

2.3 This an egregious way of going about litigation and especially when such 

serious allegations are levelled against attorneys of this court.  The relief is 

incompetent and should be refused for this reason alone. 

 

2.4 Secondly, the relief is substantially bungling as well.  The first respondent 

and Peyper Attorneys throughout acted upon strength of court orders. The 

warrant of execution was issued by the Registrar of the North West High 

Court on strength of a court order.   That court order has not been set aside. 

 

2.5 The applicants wanted that court order stayed pending the launching of a 

counter claim for some R8 million against the first respondent. This relief 

was refused. 

 

2.6 The applicants’ attempt at stymying the execution process further and 

seeking interim relief, as far as the merits went, was also refused by the 
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court. The court order itself (the one granted by Justice Leeuw in that court 

in 2013) remains unchallenged. 

 

2.7 The refusal of the interdict application referred to by the deponent did not 

amount (as incorrectly state by Werksmans in one of its letters I shall deal 

with below) to the “suspension of the court order”. This is plainly not so.  

Nothing was suspended or could equitably have been suspended by the 

dismissal of the interdict application by Djadje AJ.  

 

2.8 The applicants seem to be well alive to this fact. It is for this reason that 

there is nowhere in the founding affidavit contended that either Peyper 

Attorneys or the first respondent had contravened a court order. This is not 

the applicants’ case.  Instead, they assert that Peyper Attorneys should be 

found guilty of contempt because it knew the applicants were not satisfied 

with the ruling of Djadje AJ and wanted to take the matter further. 

 

2.9 This can hardly remotely found allegations of contempt of court. If anything, 

the first respondent became exasperated by the conduct of the applicants 

and the fifth respondent (as primary debtor) to such an extent that it was 

unwilling to further agree or accord with these parties as to the way forward. 

The first respondent in its separate opposing affidavit will deal with the 

reasons for this stance. 

 

2.10 The point I wish to raise is that it cannot be said that this is any kind of 

contempt by either the first respondent or, a fortiori, Peyper Attorneys. 
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2.11 Thirdly, the deponent to the founding affidavit has been less than frank with 

this court in his exposition of the facts that led up to the launching of this 

application.  I of course do not refer to all facts related to the substance of 

the dispute between the first respondent and the applicants, and only 

delineate relevant facts insofar as they relate to Peyper Attorneys: 

 

2.11.1 The applicants applied for an interim interdict, halting the paying out 

of monies which fell to the fifth respondent in the Provincial Revenue 

Fund.  As correctly stated, that application was dismissed on 4 May 

2015, and the applicants were ordered to pay the costs on a punitive 

scale. 

 

2.11.2 At no stage whatsoever did I discuss the matter with Mr Mokgoro - 

the deponent.  I did have a discussion with a Mr July of Werksmans 

Attorneys immediately after the court adjourned.   

 

2.11.3 During this discussion, Mr July and I simply stated that we will 

correspond with each other in the near future.  He stated and 

intimated to me that he will receive final instructions from the 

applicants but in all probability, the applicants will want to appeal the 

refusal of the interdict.  

 

2.11.4 It is manifestly incorrect to state that I had been informed at that 

stage already and as a fact of firm instructions that this court will be 
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approached directly or anything of that nature.  That could hardly 

have been the case.  The applicants had various options open to 

them.  I did not indeed think that the applicants would do so.  That 

was not a sensible option if the “review” was expedited. 

 

2.11.5 I discussed the way forward with Mr July on 5 May 2015. I recorded 

our conversation subsequently in an email.  I wrote to Werksmans 

Attorneys on 6 May 2015 already. This was two days after the 

interdict was refused. I append this letter and I mark it “HP 1”.   

 

2.11.6 The court will note that I had proposed that pending the urgent 

finalisation of Part B of the stillborn review application, the attached 

funds were to be transferred by the Sheriff to my trust account, with 

an undertaking that no funds would be dispersed in any way pending 

the final adjudication of (the then proposed) urgent dealing with part 

B.  

 

2.11.7 I point out that the first respondent (“Tsoga”) was under no 

obligation to provide this undertaking.  It remains armed with the 

court order entitling it to payment, and is still faced with the fifth 

respondent (“the Department Public Works”) and the applicants 

(“the Provincial Government”) who simply refuse to accept and 

honour the court order despite the subsequent agreement by Public 

Works to do so.  It was entitled to execute and it did. The attempt at 

stopping execution was denied by the court.  
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2.11.8 The only condition I set was that the proposal must be accepted by 

close of business on that day, failing which Tsoga will act upon the 

writ, and seek the paying out of the monies attached sans an 

undertaking pendente lite. 

 

2.12 This letter was ignored. The court will also note the applicants and its 

attorneys nowhere in the founding affidavit deal with this letter and the 

suggestions I had made. This amounts to a material and culpable misleading 

of the court. I fail to understand how the applicants and its attorney can 

accuse me of mala fides but not disclose this letter and what it suggested.  

Perhaps it is because it suggested a very sensible solution which would have 

rendered the present hasty proceedings entirely unnecessary. 

 

2.13 The deadline for the proposed resolution had come and gone. If these 

proposals were accepted, there really would have been no reason to launch 

this application.  

 

2.14 On or about 13 May 2015, senior counsel employed by Tsoga received a 

telephone call from one of the junior counsel for the applicants. It was 

indicated that an approach to this court was imminent and would soon be 

served unless the money was made available for use by the applicants.  

Senior counsel who had no knowledge of what had transpired in the matter 

since appearance at the hearing, indicated that the applicants’ attorney 

should contact me as the first two Respondents’ attorney as instructions 
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would have to be given by the parties.  He thereafter phoned me and 

advised me of this and that I should expect a call from the opposing 

attorney.  It was only then that I realised that the applicants were actually 

launching this application.  I advised counsel that the monies had been paid 

by the Sheriff to me as Attorney and that it had not been paid to client.  He 

told me to take this up with the opposing attorney in the anticipated call.  

Werksmans Attorneys recorded this in writing on 13 May 2015. This was 

the first that I heard of the direct approaching of this court and final 

instructions to that effect.  I append a copy of this letter marked “HP 2”. 

 

2.15 This letter sought an undertaking by close of business on 13 May 2015, 

that Tsoga will “not execute on the writs pending the outcome of the 

urgent application to the Constitutional Court to appeal the order of 

4 May 2015, or alternatively that it will at least suspend any 

intention to execute ............ (ad finem).” 

 

2.16 I answered this letter on the same day (a courtesy which was not shown to 

me) and I append my response as “HP 3”.  

 

2.17 I therein recorded that leading counsel who acted for the applicants in the 

court a quo indicated that Tsoga should have given an undertaking that the 

funds would be kept in my trust account pending the finalisation of Part B.  

It could so have annulled the need, it was argued, for the arguing and 

launching of Part A. 
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2.18 This is exactly what I had undertaken to do in my letter of 6 May 2015 and 

in my telephonic conversation with Mr July on 5 May 2015. 

 

2.19 Annexure “HP 3” records that my initial suggestion and undertaking was 

simply ignored. 

 

2.20 On 14 May 2015, Werksmans answered this letter and I append a true 

copy as “HP 4”.  I confirmed a belief to Mr July in a telephonic conversation 

that the money had already been paid out.  It goes without saying that by 

then, the Sheriff had caused the funds to be paid over to my trust account 

already. 

 

2.21 I answered this letter on 15 May 2015 and I append a true copy of my 

riposte as “HP 5”.  I specifically stated that the first I was made aware of 

this application firmly looming large was in paragraph 3 of the 13 May 

2015 letter.  I once again made a suggestion that the funds can be retained 

on my trust account (I was able to timeously stop the paying out from my 

trust account) on condition that Part B be dealt with urgently. The reason for 

this was obvious. The applicants cannot dilly-dally on the hearing of the 

review, and the funds be so secured indefinitely. This would have been to 

the detriment of my clients. The date for the filing of the record in Part B has 

already elapsed (it is no more than 40 days late), and no attempt has been 

made to comply with the directives of the Notice of Motion. The provincial 

government is so ignoring itself.  The letter also recorded that all the organs 

of state involved in this application, have throughout repeatedly breached 
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agreements, undertakings and court orders. It was exactly for that reason 

that Tsoga was more comfortable with the monies being kept in my trust 

account until finalisation.  If the money was not paid over , the entire 

laborious process of having the warrants issued, the funds attached, paid 

out, etc. as is envisaged in the amended section 3 of the State Liability Act, 

will once again have  to have been followed.  

 

2.22 Most essentially, the letter also recorded that this court need not be 

burdened with the hearing of an urgent application for leave to appeal. 

 

2.23 Werksmans answered this letter on the same date and I append a copy as 

“HP 6”. They once again recorded Mr July taking issue with my averments.  

I have dealt with the substance of those contentions above. 

 

2.24 This letter once again insincerely suggested that “......the application for 

leave to appeal the order has been served upon your client, we 

record that it suspends the implementation of the order.”  I pause at 

this juncture and point out once again that this is quite simply and 

elementarily incorrect. The order granted (in 2013) by the North West High 

Court is not suspended. It remains unchallenged.  The Court, on 4 May 

2015, did not grant any positive relief to the respondents – what it did was 

to dismiss Part A of the Order sought by the applicants.  An appeal against 

that dismissal does not suspend anything.  The applicants surely know that.  
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2.25 The letter then suggests that this application will be withdrawn, on condition 

that the funds would be repaid as if the writ was never issued, execution 

halted and the money paid back as if court orders simply did not exist ( both 

the 2013 and 2015 interdict order) . Tsoga was asked to cave in on its 

defence entirely, and this would have amounted to Tsoga agreeing to the 

order as it was sought in the interdict in the first place.  

 

2.26 I answered this letter on 19 May 2015 and I append a true copy as “HP 

7”. I once again stated that the funds would be retained pending the final 

adjudication of Part B. I took and do take umbrage against the allegations of 

contempt of court and once again sought to agree to the truncated time 

periods for the hearing of Part B.  

 

 

3. 

 

The injurious allegations made against me and Peyper Attorneys are simply untrue.  

I can say to this Court that the respondents or my office are not the parties who 

contemptuously ignore solemn Agreements and Orders of Court and disrespect 

Judgments.   

 

4. 

 

Lastly, the third respondent is Hannes Peyper Incorporated. It trades as 

Peyper Attorneys.  My name is not and never has been Eugene. The third 
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respondent does not trade as Eugene Peyper Attorneys. I have never introduced 

myself as Eugene Peyper, nor have I written any letter under or conducted any 

personal discussion as Eugene Peyper. None of the letters appended to both sets 

of affidavits reveal the third respondent is in fact “Eugene Peyper Attorneys”. 

This simply shows once again the lack of candour and care taken in not only the 

presentation of this application but also a proper advancement of a case from the 

outset.  

 

 

5. 

 

I ask that this application be dismissed as against the third respondent, with costs 

on a scale as between attorney and own client. 

 

 

_____________________ 

DEPONENT 

 

I certify that the deponent has acknowledged that he understands the contents of 

this affidavit, which is binding on his conscience and that he has no objection in 

taking the prescribed oath.  Furthermore that he has signed and sworn to before 

me at BLOEMFONTEIN on this 1st day of JUNE 2015, the regulations contained in 

Government Notice No. 1258 of 21 July 1972, as amended by the Government 

Notice No. 1648 of 17 August 1977, as amended having been complied with. 

 

 

__________________________ 
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COMMISSIONER OF OATHS 


