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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN 

Case Number: 
In the matter between:- 
 
PROVINCIAL GOVERNMENT: 

NORTH WEST PROVINCE First Applicant 

 

THE DIRECTOR GENERAL: 

OFFICE OF THE PREMIER Second Applicant 

  
and 
 
TSOGA DEVELOPERS CC First Respondent 
 
WANDILE BOZWANA Second Respondent 
 
EUGENE PEYPER ATTORNEYS Third Respondent 
 
THE SHERIFF OF THE HIGH COURT: 

MAHIKENG Fourth Respondent  

HEAD OF DEPARTMENT:  

NORTH WEST DEPARTMENT OF PUBLIC WORKS Fifth Respondent 

HEAD OF DEPARTMENT: 

NORTH WEST DEPARTMENT OF HEALTH Sixth Respondent 

HEAD OF DEPARTMENT: 

NORTH WEST DEPARTMENT OF FINANCE Seventh Respondent  

 
 

FOUNDING AFFIDAVIT 

 

I, the undersigned,  

 TEBOGO JOB MOKGORO 
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do hereby make oath and says as follows: 

 I am an adult male. I am employed by the first applicant as the Acting 1

DG: Office of the Premier of the Northwest Province.  

 As the most senior administrative official in the employ of the first 2

applicant reporting directly to the Premier, I am duly authorised to 

depose to this affidavit and bring this application on behalf of the first 

applicant. 

 The facts contained herein fall within my personal knowledge and are 3

true and correct unless where otherwise stated or where the contrary 

appears from the context.  

 To the extent that I make legal submissions, I do so on the advice of the 4

first applicant's lawyers, which advice I accept as correct.   

 

Parties 

 The first applicant is the Provincial Government: North West Province, a 5

province established in terms of section 103 of the Constitution of the 

Republic of South Africa, 1996.  Section 125 of the Constitution vests 

the executive authority to govern the province in its Premier, Supra 

Obakeng Ramoeletsi Mahumapelo. The first applicant’s registered 

offices and principal place of business is located at Garona Building 

South Wing 3rd Floor Dr James Moroka Drive, Mahikeng.  
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 The first applicant is represented in these proceedings by the second 6

applicant, its Acting Director General: Office of the Premier of the North 

West Province, Professor Job Mokgoro, in his official capacity as the DG 

in the office of the Premier. The second applicant is the most senior 

administrative official in the offices of the first applicant’s administration, 

which administration is established in terms of section 7(2) of the Public 

Service Act, 1994. The second applicant is located at the offices of the 

first applicant.  

 The first respondent is Tsoga Developers CC, a close corporation 7

established in accordance with the company laws of the Republic of 

South Africa with its registered office and principal place of business at 

29 Proctor Avenue, North West Province, Mahikeng.    

 The second respondent is Wandile Bozwana, an adult businessman 8

cited in this application as the purported representative of the first 

respondent.  These proceedings will be served on the second 

respondent at the offices of the first respondent where he is located.  

 The third respondent is Eugene Peyper Attorneys, an attorneys frim 9

located at 200 Nelson Mandela Drive, Brandwag Bloemfontein. The third 

respondent at all material times represented the first and second 

respondents in this application.  The third respondent is cited in its 

capacity as the attorneys into whose trust account the proceeds of a writ 

issued out of the North West High Court on 16 May 2015 was paid for 

the benefit of the first and second respondents.   
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 The fourth respondent is the Sheriff of the High Court, Mahikeng, Mr SE 10

Monare, appointed in terms of section 2 of the Sheriffs Act, 90 of 1986 

and cited in these proceedings in his official capacity as the sheriff 

performing the functions assigned to him by law in terms of section 3 of 

the Sheriffs Act.  These functions include the execution of court orders.  

The fourth respondent’s registered office and principal place of business 

is at 1312 Theleso Tawane Street, Montshioa, Mahikeng. No relief is 

sought against the third respondent and his office is cited only because it 

has an interest in the outcome of this matter.  

 The fifth respondent is the Acting Head of Department: Public Roads 11

and Works, North West Provincial Government.    The fifth respondent’s 

head office and principal place of business is located at Ngaka Modiri 

Molema Road, Old Parliament Complex, Mmabatho.  

 The sixth respondent is the Head of Department: Health, North West 12

Provincial Government.  The fifth respondent’s head office and principal 

place of business is located at New Health Office Park, Cnr 1st Street & 

Sekame Road, Mafikeng.  No relief is sought again the sixth respondent 

and it is cited because it has a material interest in the outcome of this 

application.   

 The seventh respondent is the Acting Head of Department: Finance, 13

Economy and Enterprise Development, North West Provincial 

Government.  The sixth respondent’s head office and principal place of 

business is located at Garona Building, 2nd Floor University Drive 
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Mmabatho.  No relief is sought against the seventh respondent, and it is 

cited because in its capacity as the entity controlling the provincial 

revenue fund, it has a material interest in the outcome of this dispute.   

 

The nature of the application and the purpose of this affidavit 

 This affidavit is filed in support of an application for leave to appeal 14

directly to the Constitutional Court.  The application seeks also the return 

of some R30 476 839 71 which funds were paid by the fourth 

respondent, the Sheriff of the High Court to the third and first 

respondents in terms of a writ of execution issued by the Registrar of the 

North West Province, Mahikeng on 16 March 2015.  I deal first with the 

return of the executed funds and then the application for leave to appeal 

which is brought urgently in circumstances under which: 

14.1 The applicants for leave to appeal suffer ongoing and irreparable 

harm as a consequence of the order sought to be appealed 

against; 

14.2 Any delay, even one limited to the period until the final 

adjudication of the review application will irreparably compromise 

the first applicant’s ability and indeed constitutional and statutory 

obligation to govern the North West Province; 

14.3 At the heart of this appeal lies the validity of two writs of execution 

issued by the Registrar of the North West Division, Mahikeng in 
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favour of the first respondent as against the movable and 

incorporeal property of the applicants.  The order dismissing the 

urgent application to suspend these writs - on an interim basis 

pending the outcome of a review application into their legality and 

validity - vested the first respondent with an entitlement to 

immediately execute on the writs themselves.   

14.4 This entitlement finds application in circumstances where the 

execution itself has the potential to harm irreparably the ability of 

the North West Government to govern the province, as I explain 

more fully below.   

 The order in respect of which leave to appeal is sought was handed 15

down by Her Ladyship the Honourable Madam Acting Justice Djadje on 

Monday, 4 May 2015.  Despite requesting the order from the Registrar of 

the High Court, it has to date not been furnished to the applicants.  As 

appears from “TJM1” hereto reasons for the order were also requested 

and to date those too have not been forthcoming.  

  

Application for return of the executed funds 

 Subsequent to the dismissal of the urgent application, but before the 16

finalisation of the review and the lodging of this application, the first 

respondent discharged writ of execution which the applicants seek to 

finally set aside on review, and which also forms a large part of the 

subject matter of this appeal.  This the first respondent did with the full 
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knowledge that a final order was being sought on review to set the writ 

aside.   

 Moreover I informed the first respondent’s attorney of record verbally on 17

the day that the urgent application was dismissed that I had instructions 

to lodge this appeal and that the papers in the appeal to this Court would 

be served in due course.  It was this discussion that led to the first 

respondent through its legal representatives taking the position that in its 

view it would be preferable to finalise the review and that the parties 

should agree on expedited time periods to quickly adjudicate the review 

application.  That much is confirmed from the letter I received from the 

first respondent’s attorneys attached as “TJM2” hereto.   

 Notwithstanding the pending review and its knowledge that this 18

application would be lodged, the first respondent executed the writ of 

attachment that as I intimated above, is the very subject matter of this 

appeal and the review application.  This was nothing short of mala fide 

when considered against the contentious facts underpinning the issue of 

that writ.  These facts are dealt with briefly in this application, so I will not 

repeat them here.   

 To understand why the first applicant seeks the return of the funds 19

executed under the discharged writ, it is it is necessary that I briefly set 

out the facts necessitating the application for its return.     

 The first applicant issued an application out of this Honourable Court on 20
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an urgent basis seeking to suspend two writs of execution.  The writs 

were issued on the strength of an order by consent handed down by Her 

Ladyship Madam Justice Leeuw JP on 26 March 2013.  The order was 

sought pending the outcome of a review application into their validity.  

This application was brought in two parts, Part A (urgent application) and 

Part B (review application).  Part A sought the interim suspension of the 

writs pending the outcome of Part B, a review application, which 

contested their validity.   

 The matter was set down before Djadje AJ on 4 May 2015.  The learned 21

judge dismissed the application on the same day.  No reasons were 

tendered for the dismissal of the application.  It is this order that the 

applicant seeks leave to appeal directly to this Court.     

 After the urgent application was dismissed and on the very same day the 22

applicants attorneys notified the first respondent’s attorneys of record 

that they were instructed to appeal the dismissal of the application to the 

Constitutional Court. Thus, as early as 4 May 2015 the first applicant 

was aware that this application would be brought.   

 On 13 May 2015 the applicants attorneys were instructed that the first 23

respondent’s intended to execute on the March 2015 writ which is the 

subject matter of this appeal.  I was instructed further that the execution 

on the writ would be levied notwithstanding the fact that the first 

respondent, its officials and its attorney of record were aware that this 

application would be issued and moreover that the dies for the filing of 
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this application would lapse only on Monday, 25 May 2015.   

 As a result the applicants’ attorneys wrote to the first respondent’s 24

attorneys advising them that an appeal to the Constitutional Court was 

pending and that the dies for the filing of that appeal lapsed on Monday, 

25 May 2015.  I requested that the first respondent not execute on the 

contested writ at least until the dies for the filing of the application for 

leave to appeal to the Constitutional Court, as set out in Rule 19 of the 

Rules of the Court had expired.  The correspondence is attached as 

“TJM3” hereto.   

 The first respondent refused, as appears from “TJM2” hereto.    They 25

indicated that whilst they were prepared on 5 May 2015 to transfer the 

proceeds of the contested writ to their attorneys trust fund, in exchange 

for an agreement on an expedited process in the review application, my 

client’s failure to respond to their request prompted them to forward a 

copy of the court order to the Sheriff who executed on the writ. It is not 

clear when the writ was sent or when the Sheriff was instructed to 

execute thereon.  The applicant saw no further need to respond at this 

stage, as it was clear that this issue could be resolved only on the issue 

of the application for leave to appeal. 

 To date the undertaking has not been furnished and the funds have not 26

been returned.  As a result the first applicant was left with one of two 

options, to approach the North West High Court for the return of the 

funds, or to incorporate an application of this nature into its application 
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for leave to appeal.  It chose the latter option for two reasons.  First, the 

discharge of a writ issued in contravention of Chapter 13 of the 

Constitution, with particular emphasis on section 226, raises a 

constitutional issue and second, since the application for leave to appeal 

had yet to be issued at the time of the discharge of the writ, it was the 

most expeditious route 

 It is important that I highlight the applicant does not seek an interdict 27

stopping the discharge of the writ.  The writ has already been executed 

upon and discharged.  What the applicant seeks is the urgent return of 

the funds executed upon under the discharged writ.  The return is sought 

not only because the validity of the writ is the subject matter of a pending 

review application before the North West High Court and an appeal 

before this Court, but also the writ attaches public funds earmarked and 

appropriated for use in the public interest.  These funds are in the hands 

of a litigant who on the lodging of this application is simply not entitled to 

them and who may very well dissipate the funds in its entirety in 

circumstances where its legal entitlement thereto is not only dubious, but 

certainly undetermined.   

  Therefore it was necessary to, in the most expeditious manner 28

approach court for the return of the funds.  That vehicle was this 

application.  It is the applicant’s argument that any purported discharge 

of the writ prior to at least the expiry of the dies for the lodging of this 

appeal was mala fide and unlawful. That is in any event an interpretation 

in the first respondent’s favour.  In reality, the first respondent has no 
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entitlement to the funds and cannot rely on the benefit of the urgent 

application being dismissed in its favour, because a final order is still 

being sought in a pending review application to set aside the writ.  Its 

premature discharge is thus unlawful and a contempt of the proceedings 

of the High Court and the applicants would ask for an order to that effect.  

Until at least the finalisation of the review application, including any 

appeals process that may follow thereon, the first applicant is thus as of 

right entitled to their return into the Revenue Fund.   

 It is the applicants’ further argument that the longer this application takes 29

to adjudicate the stronger the likelihood that the attached funds will be 

unlawfully dissipated.  These are public funds that have been earmarked 

for projects and expenditure in the public interest.   Their attachment and 

execution in a manner that interferes with budgetary allocations and 

monetary policy under the Constitution, the Division of Revenue Act and 

the Public Finance Management Act has hampered and restricted the 

applicants’ right to access the funds and put it to use in the governance 

of the North West Province.   

 It is of further significance that this application itself concerns the 30

constitutionality and by extension the legality of the contested writ in 

terms of which the funds have been attached and executed.  Public 

funds have been attached by a private juristic entity and it is in the public 

interest that a determination is made on whether the writ authorising 

their attachment and subsequent execution is lawful.  The appeal thus 

raises constitutional issues related to the intersection between judicial 
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attachment and monetary policy.  The premature discharge of the writ 

and/or the refusal of the first respondent to return the funds potentially 

renders this application moot in circumstances where, at least at this 

stage of the proceedings, the first respondent can derive no benefit from 

the dismissal of the urgent application until the appeal has been 

determined by the Constitutional Court.   

 The harm occasioned by the first respondent’s unlawful and premature 31

taking of the funds must be corrected with immediate effect.  It cannot be 

done in due course.  If this application were not to be heard urgently the 

funds might become dissipated.  The dissipation of the funds means that 

they cannot be used for projects for which they have been earmarked.  

The applicant’s seek the return of the funds in this Court because of the 

constitutional violations perpetrated by the issue and execution of that 

writ.  For this reason the constitutional arguments on why leave to 

appeal directly to this Court should be granted must be read as if 

incorporated into the application for the return of the funds.  

 In all these circumstances the applicants have made out a case for the 32

return of the funds executed on and ask for an order in terms of the 

notice of application that they are returned forthwith.   

 

Urgent application for leave to appeal to this court 

 On 16 March 2013, her Ladyship the Honourable Madam Judge 33
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President Leeuw issued a consent order purporting to settle by 

agreement between the parties the dispute related to a contract 

concluded for the construction of the Brits Main Hospital.  The consent 

order is attached as “TJM4” hereto.  It orders the first applicant’s 

Department of Public Works (“the fifth respondent”) to pay the first 

respondent an amount of R22 608 794 39 plus tax, together with interest 

thereon at the rate of 15.5% per annum from 30 July 2010 to date of 

payment.  Although the order was granted on 16 May 2013, it was 

stamped 28 May 2013.  

 Tsoga Developers “(“the first respondent”) sought to enforce the order 34

by issuing two writs of execution out of the North West High Court.  The 

first writ was issued by the Registrar sometime in September 2014 (“the 

first writ”), and is attached as “TJM5” hereto. The notice of attachment 

issued under the first writ is also attached hereto and marked “TJM6”.  

That notice attached in execution of the judgment debt 44 motor vehicles 

belonging to the first applicant and being used by its Department Of 

Public Works. This writ remains operative and has not been discharged. 

 The second writ was issued by the Assistant Registrar on 16 March 35

2015 (“the second writ”) and is attached as “TJM7” hereto.  It instructs 

the Sheriff of the High Court, Mahikeng (“the fourth respondent”) to 

attach the first applicant’s Provincial Revenue Fund (“the Revenue 

Fund”) in an amount of R30 476 839 71.  The amount attached is that 

portion of the Revenue Fund appropriated to the first applicant’s 

Department of Public Works in terms of section 24 of the Public Finance 
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Management Act, 1 of 1999 (“the PFMA”).   

 When the Assistant Registrar issued the second writ the first applicant 36

approached the North West High Court on an urgent basis seeking to 

suspend both writs pending the outcome of a review application into 

their validity.  The application was brought in two parts, Part A (urgent 

application) and Part B (review application).  Part A sought the interim 

suspension of the writs pending the outcome of Part B, a review 

application, which contested their validity.   

 As I intimated, the matter was set down before Djadje AJ on 4 May 2015.  37

At the hearing of the matter counsel for the applicants delineated the 

bounds of the application.  He submitted, as he was instructed, that only 

Part A of the two part application was before the court.   

 The application was dismissed by Djadje AJ on the day that it was heard.  38

No reasons were tendered for the dismissal of the application.  It is this 

order that the applicant seeks appeal directly to this Court on an urgent 

basis.  Since no objections were levelled at the fact that only Part A was 

before the court a quo and, the learned judge did not challenge this 

assertion, the application for leave to appeal is brought against the 

dismissal of Part A and drafted on the basis that Part B remains alive as 

a pending review application.   

 At the hearing of the urgent application counsel for the first respondent 39

tendered on its behalf to discharge the first writ.  It is thus common 
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cause between the parties that the first writ has not been discharged.    

Moreover, the urgency in this matter arises from the mala fide execution 

of the second writ, in circumstances where its validity has yet to be 

determined by a review court and where it forms a large part of the 

subject matter of this appeal.  The writ has been executed on 

notwithstanding the fact that it is invalid and was issued in violation of 

Chapter 13 of the Constitution, the PFMA and section 3 of the State 

Liability Act, 20 of 1957, as amended (“the SLA”).   

 Although the first respondent has undertaken to deposit the attached 40

funds into its attorneys trust account, pending the determination of the 

review application, this simply will not do.  First it was not entitled to the 

proceeds of the writ pending the outcome of the review and second the 

undertaking ignores the fact that the first applicant will still be denied 

access to the funds attached by the writ.  For the reasons that follow the 

first applicant needs immediate access to the frozen funds.  This is a 

further reason rendering this application urgent.   

 The attachment and execution in terms of the second writ has 41

appropriated the fourth respondent’s annual equitable share of the 

provincial budget.  From this account, the fifth respondent attends to all 

its disbursements and daily operational expenses.   In short the 

attachment has denied the fifth respondent, for whom the allocation was 

intended, access to R30 476 839 71 of its allocated revenue and harmed 

irreparably its ability to attend to its day-to-day operational and other 

expenses. 
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 Since the attached R 30 476 839 71 formed part of the fifth respondent’s 42

estimated current expenditure for the 2014/2015 financial year, it 

constituted for the purposes of section 27(3) (b) of the PFMA an 

estimate “of current expenditure for that financial year per vote and per 

main division within the vote”.  As such it was earmarked for capital 

expenditure by the fifth respondent for the 2014/2015 financial year and, 

to the extent that it formed part of the globular amount appropriated to 

the fifth respondent, is integral to its ability to carry out its departmental 

mandate.  The R 30 476 839 71 attached constituted a standing 

appropriation from the provincial treasury, the seventh respondent to the 

fifth respondent in terms of section 24 of the PFMA.  Immediate access 

is required to these funds so that they can be used for their allocated 

purpose.   

 It is only the seventh respondent who can assist the fourth respondent to 43

cure the deficit occasioned by the attachment of the R30 476 839 71, by 

allocating further funds to it.  Such an allocation must however take 

place within the statutory framework of the PFMA (I discuss this below) 

and can further be approved only at the time of the tabling of the 

provincial budget or at the tabling of the provincial adjustments budget.  

Both these opportunities have come and gone.  The provincial budget 

was approved in April 2014 and the adjustment budget in November 

2014.  Neither of these made provision for payment in terms of the 

March 2015 writ because on both occasions the debt was the subject 

matter of an ongoing dispute between the first applicant, its provincial 
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departments and the first respondent.   

 I hasten to mention that assistance from the seventh respondent in the 44

framework of the PFMA can take place only by “the shifting of funds 

between and within the votes”, i.e. by a reallocation of funds from one or 

other provincial department to the fifth respondent. Whilst reallocation of 

this sort is discretionary in nature, such funds are simply not available. 

Other departments are struggling to finance their projects within the 

framework of their allocation and diverting funds from their budgets to 

the fifth respondent will compromise their ability to deliver on their 

respective mandates, and negatively affect provincial government.  

 Moreover the fifth respondent is obligated to use allocated funds in the 45

financial year for which the appropriation took place, in this case the 

2014/2015 financial year.  On allocation, the attached R30 476 839 71 

was earmarked for use by the fifth respondent in various projects and 

other commitments.  However, it was not used because it was attached 

and as was recently found out, subsequently executed. If the attached 

amount is not forthwith appropriated to allocated projects for the 

2014/2015 financial year, it will reflect as an unspent contingent liability 

and be surrendered to treasury.   

 It is true that the PFMA provides for access to these funds again on the 46

basis of a rollover application.  However, the rollover of these funds is 

discretionary and there is no reason why the fifth respondent should be 

made to apply for access to funds, it has a legislative entitlement to, and 
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moreover, which it has in the light of this entitlement committed to 

important public projects.  It is clear that the writ has on this score 

undermined the efficient governance of the province.     

 If the funds are not immediately returned and put to use for the projects 47

for which they have been earmarked, and if the funds are returned to 

treasury, there is a strong possibility that these projects will simply not 

be provided for.  These funds also cannot be recovered from the new 

budget, since the 2015/2016 spend will cover new projects contemplated 

for that particular financial year. Thus, the loss of the attached funds 

through their potential payment to the first respondent or categorisation 

as an underspend, means that commitments earmarked through the 

anticipated use of these funds cannot be carried out.  The importance of 

immediate access to the attached funds simply cannot be overstated.  

Since the attachment of the account authorised payments have been 

blocked and the projects those funds were earmarked for have all but 

come to a standstill.   

 It would be remiss of me to not place on record that every allocated 48

budgetary cent serves a purpose.  The attached monies were 

earmarked for important commitments in the Department of Public 

Works.  These included commitments to staff salaries, service delivery 

and payments to other infrastructure and development projects.  The 

attachment of the funds has resulted in the fourth respondent having to 

withhold payment on invoices issued and projects undertaken.  These 

obligations cannot be processed because there is no money.  The fifth 



 19 

respondent’s available money is R 30 476 839 71 less that its allocated 

appropriation.  As a result it cannot pay a large percentage of its service 

providers.  Even if such payment were possible, it simply cannot as a 

result of the attachment and now subsequent execution, and the 

potential surrender to treasury of the funds, make such payment within 

the thirty (30) day period called for by the PFMA.   

 At the behest of one private entity, whose debt has always been 49

disputed, the fifth respondent cannot pay its service providers  and 

cannot deliver on many of the projects treasury funded it for, and 

provincial government expected it to deliver on.  As a matter of public 

principle that cannot be right.  Invariably, funds will have to be allocated 

from monies advanced for the 2015/2016 financial year to deal with the 

repercussions of what is in essence a R 30 476 839 71 loss.  The ripple 

effect will be an ongoing and ever present loss of R 30 476 839 71.  This 

is the context in which the attachment must be viewed.  More importantly, 

this is why the conglomerate effect of the PFMA and the SLA is to vest 

control of the Revenue Fund in the seventh respondent only, and to 

exclude the possibility of the attachment of the Revenue Fund.  

 In short, the fifth respondent simply cannot carry out is mandate without 50

access to its Revenue Fund, which access it has been deprived of by 

the March 2015 writ. The continued deprivation of access to the account 

because of its attachment is for this reason untenable and not in the 

public interest.  
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 Thus writ has disrupted the fifth respondent’s mandate to carry out its 51

departmental function to improve infrastructure and roads within the 

province.  This is an obligation, which in the public interest must be 

immediately enforced, at least on an interim basis, through the release 

of that portion of the PMG Account which applies to the fifth respondent, 

failing which irreparable harm will ensue. This is all the more so in the 

light of the fact that the funds being attached are public funds set aside 

for a designated purpose for use in the public interest.  

 These funds simply cannot be distributed in circumstances where the 52

writ is unlawful and a review application pending.  Confronted with this 

predicament the applicant is left with no choice but to approach this 

Court directly and on an urgent basis.  

 The unlawful issuing of the writ and the overall effect in paralysing the 53

fifth respondent from carrying out its functions together operate to justify 

this matter being heard on an urgent basis.  

 Public funds in an amount of R 30 476 839 71 have been attached in 54

favour of the first respondent. The potential harm caused by the 

distribution of the funds in the account on the execution of the writ will 

undoubtedly irreparably harm the fourth respondent’s daily operations. 

The consequent harm occasioned cannot be cured subsequently by an 

order in the normal course. What is more, this application must be heard 

urgently because even though the first writ was not discharged the 

second writ was issued and is on that basis invalid.  Notwithstanding this 
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the order by Djadje’s AJ dismissed the urgent application in its entirety, 

conversely validating an invalid writ.   

 Further an attachment in execution is a three-stage process depending 55

in the first instance on the underlying validity of the warrant of execution. 

This is materially in dispute.  This is followed by the attachment and, 

lastly by the sale at a public auction of the property attached to realise 

the judgment debt. 

 It is also so that execution as a process is only available where the 56

underlying claim giving rise to the writ has been judicially resolved. The 

underlying claim giving rise to the first and second writs, i.e. the 

settlement of June 2010 has not been judicially resolved. Its validity is 

the subject matter of a pending review application.  The applicants 

intend amending the notice of motion in that review application to 

challenge also the validity of the so-called second agreement giving rise 

to the consent order by Leeuw JP.  In these circumstances, any 

execution based on the consent order is unlawful and premature. The 

dismissal of the urgent application by Djadje AJ has made the unlawful 

writs capable of immediate execution, and this fact renders this 

application for leave to appeal and the appeal itself urgent.   

 The very fact that the first respondent has sought to execute on the bank 57

account in the face of an irregular writ and in circumstances where the 

effect of such a writ is to stop a legitimate government department from 

carrying out its mandate through the use of the Revenue Fund, 
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undermines interests of justice and necessitate further that leave to 

appeal be granted and that the appeal is heard on an urgent basis.   

 There is at present no agreement between the parties that the writs will 58

not be acted upon.  In fact as this application demonstrates the second 

writ has indeed been executed. These writs create a pignus judiciale i.e. 

a judicial mortgage on the vehicles and account in favour of the first 

respondent.  This is just unconscionable.  These are public assets used 

in the governance and administration of a province.  Their attachment 

and removal are subject to strict statutory prescripts set out in the SLA 

and the PFMA.  The degree to which the first second and third 

respondents have deviated from these statutory prescripts in attaching 

and executing on these assets necessitate that this matter is heard 

urgently.   

 This is all the more so in the light of the fact that the funds being 59

attached are public funds set aside for a designated purpose for use in 

the public interest. They simply cannot be distributed in circumstances 

where there is no final determination on whether: 

59.1 The writs are valid; 

59.2 The  settlement agreement of June 2010 is valid; 

59.3 The November 2014 agreement is valid; and  

59.4 The consent order of March 2013 was improperly taken.  
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 If the writs are not urgently suspended the public will suffer irreparable 60

harm which cannot be cured in due course. Confronted with this 

predicament the applicants were left with no choice but to approach this 

Court directly and on an urgent basis when its urgent interim application 

was dismissed by Djadje AJ.   

 This Court has been approached also because of the primary issues 61

underpinning the High Court’s order to dismiss the urgent application.  

Those issues– the validity of the writs of execution, the validity of the 

settlement agreement and the effect of the consent order – are integral 

to the rule of law and the circumstances under the Constitution, the 

PFMA and the State Liability Act, in which property belonging to the 

state can be attached and sold in execution.  As a result the applicant’s 

would in any event seek that the Constitutional Court hear and 

determine the appeal. It is true that these are issues for the review court 

to determine, but for each month that the review application remains 

pending, the writs are operative and one has been executed.    In its 

simplest form, the applicants are denied access to the attached funds 

and the motor vehicles, which harms it irreparably in its governance of 

the North West Province.  This situation should simply not be allowed to 

continue.     

 

The structure of this affidavit 

 Against the background set out above I deal with: 62
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62.1 The constitutional issues raised in this application; 

62.2 Why it is in the interests of justice for this Court to grant the 

application for leave to appeal directly to it. Under this heading I 

deal with: 

62.2.1 the nature and extent of the harm that the applicant’s are 

suffering and explain how it affects the rights and 

interests of the Provincial Government of the North West 

Province and its populace; 

62.2.2 why the dismissal of the interim application is appealable; 

62.2.3 why it is appropriate that this Court as opposed to any 

other court, should hear the appeal; 

62.2.4 the applicant’s prospects of success in setting aside the 

writs of execution, the settlement agreement of June  

2010  and the enforcement order of Leeuw JP of  March 

2013, in the review application; 

62.2.5 this matter must be determined as quickly as possible by 

this Court.  

 

The constitutional issues raised in this application 

 

The invalidity of the writs of execution 

 Despite tendering to discharge the first writ, to date the first respondent 63
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has not done so.  The 44 vehicles attached in terms of the first writ have 

not been returned to the fifth respondent and the writ not discharged.  

Insofar as the second writ is concerned it is invalid because: 

63.1 It impermissibly attaches the Revenue Fund and, has unlawfully 

deprived the first applicant and fourth respondent access to the 

Revenue Fund in the amount R30 476 839.71;  

63.2 The writ was issued on the strength of a consent order that was 

improperly taken to enforce a settlement agreement that is invalid; 

and 

63.3 It has been issued without judicial sanction in circumstances 

where the first writ is operative and has not been discharged.   

 To demonstrate why the writ is invalid I must do so with reference to the 64

legislative framework governing the Revenue Fund and, in particular the 

circumstances in which funds may be withdrawn from the Revenue Fund. 

Section 213 of the Constitution establishes the National Revenue Fund. 

It provides that: 

“there is a National Revenue Fund into which all money 
received by the national government must be paid, except 
money reasonably excluded by an Act of Parliament”.  

 The first applicant’s equitable share of the revenue raised nationally is, 65

in terms of section 213(3) of the Constitution, a direct charge against the 

National Revenue Fund. 

 In terms of section 214(1), an Act of Parliament must provide for the 66
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division of revenue raised nationally amongst the national, provincial and 

local spheres of government.  For purposes of this application, that 

legislation is the Division of Revenue Act, 10 of 2014 (“the 2014 DORA”).   

In terms of section 3(1) of the  2014 DORA: 

“Revenue raised nationally in respect of the 2014/15 financial 
year must be divided among the national, provincial and local 
spheres of government for their equitable share allocations as 
set out in Column A of Schedule 1” 

 Schedule 1 to the 2014 DORA records the provincial allocation for the 67

2014/15 financial year as R362 468 075 000.  (three hundred and sixty  

two billion four hundred and sixty eight million and seventy five thousand 

rand).  Under section 4(1) of the 2014 DORA the first applicant’s 

equitable share of the provincial allocation is set out in Schedule 2, 

which records the first applicant’s equitable share for the 2014/15 

financial year as being R24 706 979 000 (twenty four billion seven 

hundred and six million nine hundred and seventy nine thousand rand) 

with forward estimates of R26 527 825 (twenty six billion five hundred 

and twenty seven million eight hundred and twenty five thousand rand) 

and 28 385 986 (twenty eight billion three hundred and eighty five million 

nine hundred and eight six thousand) for the 2015/16 and 2016/17 

financial years respectively.   

 This allocation is in terms of section 4(3) of the 2014 DORA transferred 68

by the National Treasury to the first applicant’s ‘corporation for public 

deposits account’ in terms of the payment schedule set out in section 23. 

Section 1 of the 2014 DORA defines a ‘corporation for public deposits 
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account’ as the “bank account if the Provincial Revenue Fund held with 

the Corporation for Public Deposits, established by the Corporation for 

Public Deposits Act, 1984”.  As I explain more fully below this is the 

applicant’s Exchequer Account, which only receives its annual deposit 

from treasury in accordance with section 4(3) and Schedule 2 and from 

which absolutely no withdrawals are made.   

 The equitable share referred to in section 4(1) and Schedule 2 is made 69

in accordance with a payment schedule determined in terms of section 

23 of the 2014 DORA.  The payment schedule is determined by the 

National Treasury after consultation with the accounting officer of the 

provincial treasury.  In determining the schedule, the National Treasury 

is obliged by section 23(1)(b) to take into account amongst others the 

monthly expenditure commitments of a province.  Whilst it is possible for 

National Treasury to advance to a province funds which have not yet 

fallen due for transfer under the payment schedule these advances must 

in terms of section 23(1)(d) “be offset against transfers to the province 

which would otherwise become due in terms of the payment schedule”.    

 Additional transfers under the 2014 DORA may only be made in terms of 70

section 28 where DORA 2015 has not commenced on or before 1 April 

2015.  Such transfers are made in terms of Schedules 4 and 5 to the 

2014 DORA and cannot exceed 45% of the total amount transferred to a 

province.  Such allocation would have taken the form of a specific 

allocation in terms of PART B of Schedule 5 to the 2014 DORA. This is 

however not relevant because the 2015 DORA indeed came into effect 
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on 1 April 2015.  I must however to illustrate the scarcity of resources 

and the polycentric nature of decisions around public expenditure record 

that if DORA 2015 had not come into operation the fourth respondent’s 

conditional additional allocation would only have been an amount of 

R14 249 000, (fourteen million two hundred and forty nine thousand rand) 

and a further amount of R26 306 000 (twenty six million three hundred 

and six thousand rand). The latter transfers it must be noted are 

conditional in nature and allocated to specific projects only.   

 It is against this statutory allocation model that the legality of the second 71

writ must be determined because it constitutes the manner in terms of 

which the 2014 DORA gives effect to section 214 of the Constitution by 

dividing nationally raised revenue and determining each province’s 

equitable share of that revenue.  It is also against this backdrop that this 

Court must view the impact of the second writ which purports to attach 

R30 476 839.71  of the first applicant’s Revenue Fund.   

 Section 226 of the Constitution then creates a Provincial Revenue Fund 72

for each province “into which all money received by the provincial 

government must be paid, except money reasonably excluded by an Act 

of Parliament.” This is the ‘corporation for public deposits account’ 

referred to in terms of section 4(3) of the 2014 DORA, which 

accommodates deposits only and permits of no withdrawals.   

 The first applicant appropriates its equitable share amongst its ten 73

provincial departments, including the fourth respondent.  This 
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appropriation effected by the sixth respondent.  Given the limited 

availability of funds and resources it is done in terms of the PFMA.  No 

deviation is permissible because when National Treasury appropriates to 

the first applicant its equitable share, it does so taking into account the 

province’s monthly expenditure commitments.  These commitments is 

one of the factors in determining the province’s equitable share.  To the 

extent that additional allowances are made they are conditional in nature 

and allocated for specific purposes only.  

 What is apparent from DORA and the use of funds under the PFMA is 74

that the determination of equitable share and departmental appropriation 

constitute provincial and national monetary policy.  These funds are not 

subject to judicial attachment because the effect of many attachment 

orders on the determination of equitable share would quite simply be 

chaotic.  This is why when a judgment debt is taken against the state, 

such debt does not under the SLA encumber directly the provincial or 

national fiscus. Rather mechanisms are put in place for the payment of 

that debt in a manner that does not interfere with monetary policy.   

 In terms of section 226(2), money may only be withdrawn from the 75

Provincial Revenue Fund: “(a) in terms of an appropriation by a 

provincial Act; or (b) as a direct charge against the Provincial Revenue 

Fund when it is provided for in the Constitution or a provincial Act”.  

 The PFMA was promulgated to give effect to Chapter 13 of the 76

Constitution.  In terms of section 21, the Provincial Treasury is in charge 
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of the Provincial Revenue Fund and: -   

“must enforce compliance with the provisions of section 226 
of the Constitution, namely that – (a) all money received by 
the provincial government must promptly be paid into the 
Fund, except money reasonably excluded by this Act or 
another Act of Parliament; and (b) no money may be 
withdrawn from the Fund except – (i) in terms of an 
appropriation by a provincial Act; or (ii) as a direct charge 
against the Fund when it is provided for in the Constitution or 
a provincial Act”. 

 Section 22 of the PFMA goes on to provide that: 77

“(1) all money received by a provincial government, including 
the province’s equitable share, and grants made to it, in terms 
of the annual Division of Revenue Act, must be paid into the 
province’s Provincial Revenue Fund”.  

 Section 226 of the Constitution is given direct effect to by section 24 of 78

the PFMA which provides that: 

“Only a provincial treasury may withdraw money from a 
Provincial Revenue Fund, and may do so only -   (a)   to 
provide funds that have been authorised -   (i)   in terms of an 
appropriation by a provincial Act; or    (ii)   as a direct charge 
against the Provincial Revenue Fund provided for in the 
Constitution or a provincial Act”. 

 Thus in terms of the statutory scheme nationally raised revenue is 79

divided amongst the nine provinces.  Each province’s share is deposited 

into its Provincial Revenue Fund.  Such distribution is a direct charge 

against the National Revenue Fund.  Payment is made in terms of a 

schedule negotiated between the accounting officer of each provincial 

treasury and the national treasury, taking into account the province’s 

monthly expenditure commitments.  Advances are off set against future 

transfers and the amount transferred is determined in Schedules 1 and 2 

of the 2014 DORA.  The amount so transferred is controlled only by the 
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provincial treasury in terms of section 21 of the PFMA and withdrawals 

permitted in the narrow circumstances recorded in section 24 of the 

PFMA.   

 The first applicant’s Provincial Revenue Fund consists of the Exchequer 80

Account and the PMG Account.  The Exchequer Account is the account 

in which the province receives from National Treasury its equitable share 

under the relevant provisions of the 2014 DORA.  It is used also for 

investment purposes. No payments are made from the Exchequer 

Account. It is used only for the receipt of income and is in effect the 

‘corporation for public deposits account’ envisaged by section 4(3) of the 

2014 DORA.   

 The Revenue Fund consists also of a subsidiary account, the PMG 81

Account.  The fourth respondent’s appropriation situated in this account 

has been attached by the second writ.  It is the primary mechanism 

through which the provincial government honours withdrawals under 

section 24 of the PFMA. Any authorised provincial expenditure 

submitted for payment is attended to from the PMG.  

 What is apparent is that the first applicant and the fifth respondent have 82

a constitutional and statutory right to the Revenue Fund and its proceeds.  

The first applicant receives its equitable share of nationally raised 

revenue, i.e. public funds into the Revenue Fund.  The deposit is 

effected under the 2014 DORA and spent in accordance with section 

226 of the Constitution and section 24 of the PFMA.  



 32 

 The Revenue Fund is under the control of the provincial treasury and 83

withdrawals are made only in accordance with section 226 of the 

Constitution, as given effect to by section 24 of the PFMA. The applicant 

to this end promulgates provincial appropriation legislation to enable it to 

distribute money to its various departments to carry out their mandate 

and in so doing governs the country. The money attached by the second 

writ was appropriated to the fifth respondent by the sixth respondent to 

enable it to carry out its departmental mandate.  It remains however 

under the control of the seventh respondent only.   

 The state’s rights to its Revenue Fund cannot be limited by a writ of 84

execution because satisfaction of judgment debts against the state is 

regulated by the State Liability Act, 20 of 1957 (as amended)  and that 

legislation does not interfere with the finance provisions in Chapter 13 of 

the Constitution as given effect to by DORA and the PFMA.    To 

determine the legality of the writs of attachment the provisions of the 

SLA must be read in conjunction with DORA and the PFMA, and their 

regulation of Revenue Funds, and the circumstances in which the PFMA 

in particular permits withdrawals from such funds.   

 Section 3 of the SLA sets out the procedure to be adopted by a litigant 85

wishing to satisfy a final court order sounding in money.  In this regard 

section 3(3) provides that:  

(3) (a) A final court order against a department for the 
payment of money must be satisfied- 

(i) within 30 days of the date of the order becoming final; or 
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(ii) within the time period agreed upon by the judgment 
creditor and the accounting officer of the department 
concerned. 

(b)  

(i) The accounting officer of the department concerned must 
make payment in terms of such order within the time period 
specified in paragraph (a)(i) or (ii). 

(ii) Such payment must be charged against the appropriated 
budget of the department concerned. 

 In terms of section 3(3) of the SLA, a final court order against the state 86

sounding in money must be satisfied within 30 days of the date of the 

order becoming final; or within the time period agreed upon between the 

judgment creditor and the accounting officer of the department 

concerned.  The payment is in turn effected by the accounting officer of 

the department concerned and is in terms of section 3(3)(b)(ii) charged 

against the appropriated budget of the department concerned.   

 If the order is not satisfied by the relevant department it is served on the 87

executive authority and the accounting officer, the State Attorney and 

the relevant treasury.  It is by no means irrelevant that the SLA compels 

service of the court order on treasury where the department in question 

fails to honour the debt.  Such service is a precursor to the obligations 

imposed on treasury where a department defaults on its payment 

obligations. The relevant treasury must in terms of section 3(5): 

 “within 14 days of service of the final court order as provided 
for in subsection (4), ensure that- 

(a) the judgment debt is satisfied; or 

(b) acceptable arrangements have been made with the 
judgment creditor for the satisfaction of the judgment debt, 
should there be inadequate funds available in the vote of the 
department concerned. 
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 If it fails to do so the judgment creditor may issue a writ against the state, 88

but then only against “movable property owned by the State and used by 

the department concerned”.  I pause to point out that the writs were 

never served on the sixth respondent and, further the first respondent 

did not at any time material to this application seek to have the debt 

satisfied with the assistance of the seventh respondent, as it was 

compelled to do under the SLA.   

 It was necessary for the first respondent before issuing the writ to seek 89

satisfaction of the debt from treasury.  This required it to serve the court 

order and subsequent writs on treasury who is empowered by section 

3(11)(f) to make one of several decisions.  It may: 

(a) make or issue appropriate regulations, instructions, 
circulars, guidelines and reporting rules; 

(b) issue a direction to a department to make a payment in 
order to satisfy any outstanding final court order; 

(c) conduct an investigation, inspection or review into any 
failure by a department to pay any outstanding final court 
orders; 

(d) issue an instruction to take remedial action or to obtain 
specified support, where- 

(i) there has been non-compliance by a department with the 
provisions of this section, or regulations, instructions, 
circulars, guidelines or directions made or issued by the 
relevant treasury; or 

(ii) there is a need for intervention in view of the financial, 
governance or management situation, condition or failure of a 
department; 

(e) withhold from a department's voted funds sufficient funds 
to provide for the satisfaction of any outstanding final court 
order against a department, which funds may only be 
released to the department upon the submission of proof 
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acceptable to the relevant treasury that the court order in 
question has been satisfied; 

(f) satisfy any outstanding final court order on behalf of a 
department, which satisfaction must be recorded and debited 
against the appropriated budget of the department concerned; 
or 

(g) debit the costs associated with the satisfaction of a final 
court order provided for in paragraph (f), an administration 
charge and a penalty from the appropriated budget of the 
department concerned. 

 The combined effect of section 3(5) and 3(11) is to retain in the relevant 90

treasury control of the Revenue Fund in cases where its proceeds are 

subject to a writ of attachment, such as in the present case. Thus when 

the Department of Public Works failed to honour the judgment debt it 

was incumbent on the first respondent to seek satisfaction thereof from 

the sixth respondent. The sixth respondent could in the exercise of its 

discretion adopt any one of the decisions listed in section 3(11)(f).   

 It is no coincidence that none of the options available to treasury 91

relinquishes at any stage its control of the Revenue Fund to third parties, 

such as the Sheriff of the High Court.  This is so because third party 

control in the form withdrawal from a Revenue Fund is not allowed under 

the PFMA.  It is worthwhile that I paraphrase section 24 in this regard.  It 

says that “only a provincial treasury may withdraw money from a 

Provincial Revenue Fund”.  Simply put, the Sheriff cannot instruct 

withdrawal from the Revenue Fund.  

 The withdrawal by treasury is permitted further only as a statutory 92

appropriation or a direct charge.  This is relevant because where 
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treasury in the exercise of its discretion settles a judgment debt, on 

behalf of the Department concerned the payment is “recorded and 

debited against the appropriated budget of the department concerned”.  

Treasury thus always makes a determination on the appropriation of the 

proceeds of the Revenue Fund. This is so because it is to treasury who 

the control of the Revenue Fund is entrusted, and it is the accounting 

officer of treasury who is consulted with on the provincial payment 

schedule under section 23 the 2014 DORA.   

 This does not leave a litigant such as the first respondent with no 93

remedy.  The SLA allows for the attachment of movables in terms of 

section 3(6) and sets out the process for their attachment in terms of 

section 3(7).  Section 3(7) provides: 

(7) (a) Subject to paragraph (b), the sheriff of the court 
concerned must, pursuant to the writ of execution or the 
warrant of execution, as the case may be, attach, but not 
remove, movable property owned by the State and used by 
the department concerned. 

(b) The sheriff and the accounting officer of the department 
concerned, or an official of his or her department designated 
in writing by him or her, may, in writing, agree on the movable 
property owned by the State and used by the department 
concerned that may not be attached, removed and sold in 
execution of the judgment debt because it will severely disrupt 
service delivery, threaten life or put the security of the public 
at risk. 

(c) If no agreement referred to in paragraph (b) is reached, 
the sheriff may attach any movable property owned by the 
State and used by the department concerned, the proceeds of 
the sale of which, in his or her opinion, will be sufficient to 
satisfy the judgment debt against the department concerned. 

 Thus, the Sheriff is empowered to attach but not remove the property.  94

The removal and subsequent sale in execution is sanctioned by section 
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3(8), which empowers the Sheriff to remove and sell the property thirty 

(30) days after the date of attachment and only where no application has 

been made to set aside the writ in terms of section 3(10).   

 What this demonstrates is that the SLA does not contemplate the 95

attachment of the Revenue Fund in satisfaction of a monetary debt 

against the State because it is impermissible in terms of section 24 of 

the PFMA, which governs withdrawals from the Revenue Fund. The SLA 

in giving effect to section 24 of the PFMA vests only in the relevant 

treasury the right to satisfy a judgment debt and, further compels the 

satisfaction of the debt to be recorded against the appropriated budget 

of the department concerned. It thus forms part of the relevant 

department’s budget.  The judgment debt itself is not a debt against the 

Revenue Fund. 

 What is apparent also from the SLA is that it allows for the attachment of 96

movables only. To the extent that the judgment debt is to be satisfied by 

a monetary payment, that payment is made by treasury in its control of 

the Revenue Fund and, only where the department in question defaults 

on the debt.  The payment so made forms part of the overall budget 

appropriated to the department against whom judgment is taken.   

 The Constitution, the PFMA and the SLA vest control of the Revenue 97

Fund, even in the settlement of a judgment debt with the relevant 

provincial treasury. Therefore, withdrawals from the Revenue Fund are 

permissible only in the limited circumstances contemplated by section 24 
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of the PFMA, namely where the withdrawal is an appropriation by a 

provincial Act, or a direct charge against the Revenue Fund when it is 

provided for in the Constitution or a provincial Act.  The March 2015 writ 

is neither of these and on this basis alone is unlawful and a nullity.   

 It is also not true, as alluded to in oral argument that the judgment debt 98

constitutes a direct charge against the Revenue Fund for the purposes 

of the PFMA.    If indeed the judgment debt was a direct charge there 

would be no need for treasury in the exercise of its discretion to 

determine whether it should honour the debt on behalf of the defaulting 

department, and in turn set off such settlement against that department’s 

annual appropriation.  Such a construction is untenable for bypassing 

the carefully calibrated mechanisms of the SLA, which seek to interfere 

as little as possible with the Revenue Fund in the satisfaction of the debt. 

 In the light of the above submissions this application raises a 99

constitutional issue insofar as the effect of the second writ is to interfere 

with monetary policy.  On this basis a case has been made for leave to 

appeal to this Court.  

 The second writ of execution is further unlawful because it was issued 100

when the first writ was still valid and operative.  This argument was 

alluded to in paragraph 96 of the affidavit before the High Court and 

strongly emphasized in the applicant’s oral submissions at the hearing of 

the application.  It was this argument that led to the first respondent’s 

counsel tendering to discharge the first writ.  To date however the first 
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writ has not been discharged.  

 In terms of Rule 45(1) the High Court Rules a judgment creditor may sue 101

out of the office of the Registrar one or more writs for execution.  Before 

it can be said that an execution has been levied and, conversely a writ 

discharged three requirements must be met.  First, a valid writ of 

execution must be issued.  Second, the debtor’s property must be 

attached and third, the attached property must be sold in execution of 

the judgment debt.   

 As part of this process the High Court rules mandate that the third 102

respondent demand satisfaction of the writ, failing which demand that so 

much movable and disposable property be pointed out to satisfy the writ, 

and failing such pointing out search for the said property.  The property 

is then immediately inventoried and taken into custody.  The attached 

property is then in terms of Rule 45(7) sold by public auction to the 

highest bidder.   

 Of course execution in the Rules must be read together with the 103

procedure in the SLA dealing with the satisfaction of monetary debts 

against the state.  I will not repeat those submissions here.  Suffice to 

say that even if it is assumed that the judgment in terms of which the first 

writ was issued was properly obtained, which is denied, the first writ of 

execution has not been discharged.   

 The 44 vehicles attached in the inventory to the writ remain in the 104
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possession, custody and control of the Sheriff of the High Court, the third 

respondent.  They have not been sold by public auction in satisfaction of 

the judgment debt, as mandated by the High Court Rules.  The very 

purpose of discharging the writ is to determine the amount realised at 

the sale and whether that amount is sufficient to satisfy the writ thereby 

extinguishing the judgment debt.   

 Whilst it is correct that a new writ may issue on the same judgment debt 105

if the sale by public auction produces insufficient income to satisfy the 

writ, such writ can only be issued on the discharge of the original writ.  It 

is only at that stage that a determination can be made as to the extent of 

any subsequent writ in relation to the amount said to be payable under 

the judgment debt.  

 In this case the 44 attached vehicles were not sold.  The first writ was 106

not discharged and yet, a second writ was issued.   This was irregular.  

What is more the second writ was issued for what is purportedly said to 

be the full amount due and owing under the contested judgment debt.  

This too is improper.  It goes without saying that the first writ, if 

discharged, would have satisfied a percentage of the debt said to be due 

and payable. There is thus no basis in fact or law to the amount of 

R30 476 839. 71 said to be payable under the second writ, if it can be 

assumed in favour of the first respondent that the second writ is even 

valid, which validity the applicants deny.   

 It is just as well that I place on record now that both the first and second 107
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writs are stillborn.  A valid writ exists where there is certainty as to what 

the creditor is entitled to under the judgment.  No such certainty exists 

here. This is all the more so when one considers, as conceded by the 

first respondent that it was in fact paid R20 million in satisfaction of the 

judgment debt by the fourth respondent in November 2014.  The 

goalposts in the interim keep shifting.  As submitted in the oral argument 

it was not clear why on the payment of this amount, in terms of an 

agreement, which I annex as “TJM8” hereto, the debt was liquidated at 

some R47 million.   

 The first writ suffers from the further incurable defect in that the 108

judgment in respect of which it is said to be issued is not definite and 

certain.  I deal with this later.  Suffice to say at this stage it was 

improperly taken on the basis of an unlawful settlement agreement or 

agreements.  The second writ, to the extent that it is premised on the 

order of Leeuw JP is invalid too for this reason, and invalid also to the 

extent that it is said to be premised on the November 2014 agreement, 

which was not made an order of this court.  It is trite that a writ cannot 

issue under a settlement agreement, only an order of court.   

 

The settlement agreement/s 

 Sometime in June 2010 the parties concluded a settlement agreement.  109

An application was subsequently brought to enforce the settlement and 

at the hearing of the matter the parties agreed to settle the enforcement 

application.  It was that agreement that was subsequently made an order 
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of the North West High Court by Leeuw JP. 

  The settlement agreement was based on three payment certificates 110

unlawfully issued by the first respondent for work said to be due under 

the contract concluded for the construction of the Brits Main Hospital.  

That contract was however, in terms of the tender requirements 

concluded with a joint venture, which consisted of the first respondent 

and a company called Ilima (Pty) Ltd. The appointment of the joint 

venture followed the grant of a tender under the relevant procurement 

legislation.  The tender evaluation requirements for the appointed 

contractor required that it have a level 9GB CIDB grading given the 

complexity of the works.  Ilima held a level 9GB grading and the first 

respondent a level 2GB grading.  Together they qualified because they 

graded at 11GB.  On its own the first respondent would simply not have 

qualified for appointment as a contractor.   

 The standard Joint Building Contracts Committee 2000 was signed for 111

the construction of the works.  That contract is attached as “X” hereto.  

Under clause 36.1.4 of the contract, the fifth respondent as the employer 

to the contract was vested with a right to cancel the contract if the estate 

of the contractor was liquidated.  This indeed transpired on 19 August 

2009, when Ilima was liquidated one year after the contract was 

concluded.  On 5 October 2009, the fifth respondent became aware of 

the liquidation, when Tsoga notified it of this fact in writing.  The letter is 

attached as “TJM9” hereto.  As appears from " TJM10" the first 

respondent in addition to advising the fifth respondent of Illima's 
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liquidation, also furnished it with new banking details.  Thus at least from 

October 2009, the fifth respondent was fully aware that the JV no longer 

existed.  

 On Ilima’s liquidation the joint venture ceased to exist. Yet, the fifth 112

respondent continued to engage with the first respondent as though it 

had and for reasons that can be put down to only maladministration and 

ulterior motive, officials in the employ of the fifth respondent, notably its 

then HOD Ms Ntshabele and one Mr Tselane did not cancel the contract.  

What is more these officials recognised as credible and valid at least 

three payment certificates issued by the first respondent after the 

dissolution of the joint venture.   

 In the 5 October 2009 letter, the first respondent citing clause 19 of the 113

joint venture agreement between it and Ilima, which purportedly allowed 

it to continue as a party to the JBCC recommended that the fifth 

respondent continue the contract with it.  This the fifth respondent did at 

least until 8 March 2010 when Ntshabele cancelled the contract. The 

continuance of the contract and the suggestion that a new contract could 

issue in the name of the first respondent was simply implausible, since 

not only did the first respondent not have the required grading, but on 

Ilima’s liquidation, given the value of the tender, some R456 million, the 

bid itself would have had to be subjected to a new tender under the 

applicable procurement legislation. Based on these two facts alone, the 

contract should have been immediately cancelled, but was not.  Instead 

three further payment certificates said to form an integral component of 
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the unlawful settlement agreement were issued and the fifth 

respondent’s officials not only unlawfully, but curiously took the view that 

they were valid and had to be honoured.  These certificates were 

baseless and unlawful since the dissolution of the joint venture rendered 

the contract incapable of implementation, and further the first respondent 

simply had no standing as one partner to the joint venture to on its own 

issue the payment certificates.  The certificates are payment certificates 

10, 11, 12 and 13.  They are annexed as “TJM11” to “TJM14” hereto   

 Despite their illegality, the fifth respondent’s Mr Van Staden addressed a 114

letter to the sixth respondent on 23 October 2009 requesting payment on 

certificate number 10. The letter is attached as “TJM15” hereto.  The 

request to honour payment was made pending that resolution of the 

matter.  There was nothing to be resolved.  On the dissolution of the joint 

venture there was no contracting party and the contract, should in terms 

of clause 36 thereof have been cancelled.  The request for payment was 

thus highly irregular, as was the insistence by the first respondent on 8 

December 2009, as appears from “TJM16” hereto that Ntshabele give 

effect to the contract.   

  The letter, further invited the fifth respondent “update contractual 115

documents to reflect Tsoga Developers as the only party to the contract”. 

This request as I have noted above is simply unlawful and a violation of 

the relevant procurement legislation. Notably, this was yet another 

opportunity for the fifth respondent to enforce clause 36.1.4 of the JBCC 

contract and terminate the contract – but it did not do so.   
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 What is more, on cancelling the agreement on 8 March 2010, as 116

appears from “TJM17” hereto, Ntshabele undertook unlawfully to make 

payment for work done within 30 days. At this date the contract stood as 

incapable of enforcement at least by 23 October 2009, when the fifth 

respondent became aware of Ilima’s liquidation.  When the JV had 

ceased to exist it could not possibly have done any work on the hospital 

after the date on which Ilima was liquidated.  

 In the light of these irregularities the sixth respondent on 13 February 117

2010 wrote to the fifth respondent requesting the return of the project.  

The request was made because amongst other, the reasons for the 

request were that the Minister of Health had visited the hospital and was 

abhorred by the state of the site. This made the construction of the main 

hospital urgent and the sixth respondent had undertook to the Minister of 

Health to have the main hospital completed in November 2011 in the 

interests of service delivery.  

 Thereafter, and consistent with the unlawful approach that the payment 118

certificates issued by the first respondent should be paid, the fifth 

respondent’s Mr Tselane on 25 February 2010 addressed an internal 

memorandum to Mr Mbanjwa attached as “TJM18” hereto.  It noted that: 

“In view of the fact that the Department would like to terminate 
the contractor on the new Brits hospital project, I would like to 
bring your attention [to the fact] that the Department of Health 
has not yet honoured payment certificates 11 and 12 totalling 
R10 428 127.92.” 

 Although misguided, Mr Tselane advised further that the Department of 119
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Health’s failure to hour the payment certificates would be in breach of 

the JBCC. Under the rubric of ‘avoiding legal action by the contractor 

and possible financial losses by the Department’, Mr Tselane wrote: “ . . . 

the Department must honour the payments”. [Emphasis in original]. This 

was wrong.  No payment was due.   

 On 25 February 2010, Mr Tselane also wrote a letter to Mr Motene of the 120

Department of Health, requesting proof of payment for payment 

certificates 11 and 12, whose total was R10 428 127.92. This letter was 

also copied to then Chief Director: Infrastructure, and to the Director of 

Capital Planning in the Department of Public Works. A copy of Mr 

Tselane’s letter is attached and marked “TJM19”.  

 On the same date – 25 February 2010 – the Department of Public Works’ 121

Ms Ntshabele wrote a letter to Dr Sebego, the Superintendent General 

at the Department of Health. In this letter, she too requested the 

Department of Health to honour Tsoga’s payment certificates 11 and 12, 

as well as “future payments”. A copy of her letter is attached and marked 

“TJM21”.  

 Mr Tselane sent yet a further letter to the Department of Health – on 26 122

February 2010. A copy of this letter is attached and marked “TJM22”. In 

it, he requested the Department’s Acting Chief Financial Officer to make 

funds available for the payment of R10 428 127.92 for the outstanding 

payment certificates of the JV. For reasons that I set out below, that 

request was simply unlawful because the JV ceased to exist on 12 
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August 2009 – before the payment certificates in question were issued.  

 On 28 April 2010, Tsoga addressed a letter to then Head of Department 123

of Public Works – Mr Mbanjwa. In it, it claimed that the Department was 

indebted to it in the amount of R30 million. This comprised the following: 

123.1 Payment of payment certificates 11 and 12 for about R10.4 million; 

123.2 Payment of payment certificate 13 for about R3 million; 

123.3 Retention held by the Department of Public Works for about R6.3 

million; 

123.4 Final and/or close out certificate of about R2 million; and 

123.5  A settlement payment of about R8 million.  

 On 6 May 2010, Ms Ntshabele sent another letter to the Dr Sebego of 124

the Department of Health, wherein she (misleadingly) informed Dr 

Sebego that both Departments were in breach of clause 36.6 of the 

JBCC for failing to honour Tsoga’s payment certificates. She further 

urged the Department of Health to consider R8 million claimed by Tsoga. 

A copy of this letter is attached and marked “TJM23”.  That request 

should never have been made. Payment simply was not due and the 

contract should have been cancelled in terms of clause 36.  

Notwithstanding that the first respondent was not entitled to any 

payment a letter dated 18 May 2010, attached as “TJM24” hereto, the 

first respondent confirmed that it received payment for certificates 11 
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and 12. In terms of this letter there was also an 

agreement/understanding between the fifth and first respondent that set 

out time-frames for payment.  The arrangement was unlawful, no money 

was owing to the first respondent.  

 About a month later, the first respondent sent a further letter to Ms 125

Ntshabele, advising her that payment an amount of some R30.6 million 

“as full and final settlement” was now urgent.  That letter is dated 18 

June 2010 and is attached and marked “TJM25”. This request is 

unlawful.  No money was owing to the first respondent.  

 The conduct of the fifth respondent’s officials constitutes 126

maladministration and an unlawful violation of sections 216 and 217 of 

the Constitution, as well as section 38 of the PFMA. Furthermore, 

section 81 of the PFMA states that an accounting officer of a 

Department commits financial misconduct if s/he wilfully and/or 

negligently transgresses the provisions of section 38 of the PFMA. Ms 

Ntshabele, and/or Mr Mbanjwa’s conduct (jointly and severally), which 

conduct led to the conclusion of the settlement agreement binding the 

Department of Public Works, amounts to financial misconduct as 

contemplated by section 81 of the PFMA because the amounts in 

question were never due and payable, and thus the decision to conclude 

the settlement agreement, as well the agreement itself, concluded on 29 

June 2010 was unlawful.   

 The fifth respondent in concluding the settlement agreement was 127
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represented by Ms Ntshabele.  The first respondent was represented by 

the second respondent.  The agreement is attached as “TJM26” hereto 

and provided amongst others that the fourth respondent would pay the 

first respondent an amount of R22 608 794.39, excluding value added 

tax, as full and final payment. 

 On the same date that the settlement agreement was entered into, Ms 128

Ntshabele addressed a letter to the sixth respondent requesting that it 

pay the first respondent the settlement figure of  R22 608 794.39. The 

letter is attached as “TJM27” hereto.  Ms Ntshabele placed pressure on 

the sixth respondent for the payment by advising that the first 

respondent had lodged a civil claim against the fifth respondent seeking 

R30.6 million.  No such claim had been issued at the time payment was 

requested.   She advises further that the settlement agreement was so 

that Tsoga could abandon that court application. There is, however, no 

record that shows that Tsoga had, at that stage, lodged a court 

application against the Department of Public Works, in connection with 

the JBCC contract. Instead of attaching copies of the alleged court 

application,  

 The Department of Health responded to Ms Ntshabele’s letter.  The 129

response is attached as “TJM28” hereto and reads, as follows:  

“Kindly be informed that the claim made by the contractor was 
not anticipated by the Department given the fact that at no 
stage was the Department involved in the process which 
resulted into the settlement agreement being concluded 
between the Department of Public Works, Roads and 
Transport, and the contractor . . . Due to the fact that the 
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Department did not anticipate the said payment, it did not 
make provision for it in its budget . . . .In light of the above, 
the Department is unable to honour the said settlement.”  

 The response from the Department of Health is in step with the legal 130

framework that governs the use of public funds by public institutions. 

Section 38(2) of the PFMA prohibits the accounting officer of a 

Department from committing “a department” to any liability for which 

money has not been appropriated. Ms Ntshabele, who was the 

accounting officer at the time, and who entered into the settlement 

agreement in that capacity, derelicted her legal duties in terms of the 

PFMA and bound the Department of Health in circumstances where no 

money had been allocated for a settlement of R22 608 794.39. 

 Moreover, this agreement amounts to a circumvention of the PFMA and 131

the balance of the legal framework which regulates tender processes. I 

say this for the following reasons: 

131.1 The tender was awarded to the Ilima/Tsoga JV on the basis that it 

(the JV) met the tender requirements, among them having a CIDB 

score of at least 9 GB.  

131.2 The JBCC, which supposedly gave rise to the first respondent’s 

claim, was concluded between the JV and the Department of 

Public Works. Tsoga was never a party to this contract.  

131.3 The JV was dissolved on Ilima’s liquidation, which means that the 

JBCC came to an end by operation of law – the one party to the 

contract ceased to exist.  
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131.4 The portion of the work, which was supposedly done by the first 

respondent after the dissolution of the JV, was not in compliance 

with the tender documents in respect of the CIDB grading.  

131.5 The sum of R10.4 million derived from the outstanding payment 

certificates 11 and 12, and which formed part of the undue, claim 

by Tsoga formed part of the computation of the R22.6 million 

settlement amount, in circumstances where that sum was 

settlement by the Department of Health at the end of April 2010. 

No proof has ever been provided for the costing of the balance of 

the amounts that made up the R22.6 million.  

131.6 The first respondent had no power to conclude a settlement 

agreement arising from the JBCC, without including the liquidators 

of Ilima.  

131.7 The second respondent, according to the settlement agreement, 

is a Director of the first respondent. Yet an examination of the 

company documents obtained at the Companies Intellectual 

Property Commission (“CIPC”) reveals that Mr Bozwana is not a 

member of Tsoga Developers. A copy of the CIPC documents on 

Tsoga is attached and marked “TJM29”.  

 For these reasons, the first respondent was not entitled to continue 132

doing work on the Brits hospital project or to submit payment certificates 

to the Department of Public Works. The settlement agreement thus to 

the extent that it is based on these certificates is unlawful.  The 
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conclusion of the settlement agreement should also be viewed within the 

context of the conduct of the Department of Public Works’ senior officials, 

who were responsible for the implementation of the hospital construction 

project. Both Mr Tselane and Ms Ntshabele were driving forces behind 

the payment of (undue) monies to the first respondent.  

 Following the submission of the settlement claim by the then Head of the 133

Department for Public Works, Ms Ntshabele to the sixth respondent and 

its subsequent refusal to honour the agreement, Mr Mbulawa, a senior 

official in the leadership of the Department of Health at the time got 

numerous calls from one Mr Sakkie Mofokeng of the African National 

Congress (ANC) Provincial Task Team (“PTT”). According to Mr 

Mofokeng, the purpose of the call was to instruct Mr Mbulawa to honour 

Tsoga’s claims and make payment in the amount of R22 million, 

excluding VAT. At no point was Mr Mofokeng an official in the 

Department of Public Works or in the Department of Health. He was a 

member of the PTT. This means that he had no reason to have obtained 

information relating to Tsoga’s claim in the ordinary course, yet he did 

not disclose the source of his information to Mr Mbulawa. In response, 

Mr Mbulawa explained that he could not make the payment as the 

legality of the underlying agreement which gave rise to Tsoga’s claim 

was questionable. Mr Mbulawa also got a call from the Office of the 

Health MEC, Ms Rebecca Kasienyane, informing him that the Premier 

wanted to have a meeting with MECs of both Departments and their 

Acting Heads of Departments in order for Mr Mbulawa, in order for him 
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to explain why he refused Mr Mofokeng’s instruction to advance the R22 

million to Tsoga. Mr Mbulawa agreed to the meeting. Before it took place, 

however, he requested the Provincial Treasury to evaluate Tsoga’s 

claim of R22 million and advise whether or not this claim was 

legitimately due and payable.   

 The seventh respondent engaged the services of a consultant from the 134

National Treasury who, at the end of his assessment, issued a report. 

The nub of the finding was that the claim was not legitimately due and 

payable, and that the money should not be paid to Tsoga. A copy of the 

report is attached and marked “TJM30”.  

 The Provincial Treasury subsequently called a meeting between the 135

Department of Health and the Department of Public Works. At this 

meeting, the Provincial Treasury advised both Departments that the R22 

million should not be paid. It also advised the Department of Public 

Works to nullify the settlement agreement with Tsoga. Mr Mbulawa was 

in attendance at this meeting.  

 The meeting with the then Premier Ms. Maureen Modiselle then took 136

place, and present were Mr Mbulawa, the MEC for the Department of 

Public Works, Roads and Transport Mr Mahlakeng, MEC for the 

Department of Health and Social Development Ms Rebecca Onewang 

Kasienyane, the Acting Head of Department for the Department of 

Public Works Ms M.R Ntshabele, the Special advisor to the Premier Dr 

Chauke, and Advocate Makoti, who was then the legal advisor to the 
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Premier. At the meeting:  

136.1 Mr Mbulawa explained why the claim could not be paid. This was 

notwithstanding the report from the Treasury.  

136.2 The MEC for the Department of Public Works stood up and 

expressed the view that Mr Mbulawa was the problem and the 

cause of the non-payment.  

136.3 Having been perceived as the problem, Mr Mbulawa availed two 

options to the Premier – either to terminate his services as the 

Acting Head of Department for the Department of Health and 

appoint someone else who would make the payment, or to write a 

letter instructing that Mr Mbulawa should make payment to Tsoga, 

although Treasury’s view was that payment should not be made. 

 Mr Mbulawa was however never removed from his position as the Head 137

of Department, and nor did the Premier draft a letter instructing him to 

make payment.  

 Tsoga’s representative, Mr Bozwana then approached the high court for 138

the enforcement of the settlement agreement. It was then, that the 29 

June 2010 settlement was made an order of the North West High Court 

by Leeuw JP.  

 Thus, by all accounts the payment certificates were not due, the 139

agreement based thereon unlawful and the order of court taken in terms 
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of the agreement unlawful. 

Subsequent agreements and the enforcement order taken by consent 

 The first applicant has in its review application as it presently stands 140

challenged the validity of the first settlement agreement only.  A case 

was made that the agreement was illegal and that any court order taken 

in terms thereof proper.  At the hearing of the appeal it was contended 

that a further settlement was concluded when the enforcement 

application was heard, and it was in fact that order that was by 

agreement between the parties made an order of court.   

 It has also become apparent that in November 2014 a further agreement 141

was concluded between the parties for payment in an amount of some 

R47 million and that R20 million was paid in November 2014 with the 

fourth respondent agreeing to pay the balance in February 2015. When 

the balance was not paid the second writ attaching the first applicant’s 

revenue fund was issued on the strength of the November 2014 

settlement.  

 The first applicant intends amending in terms of Rule 53 its notice of 142

motion in the review application to challenge all the settlement 

agreements as being in violation of the Promotion of Administrative 

Justice Act, 3 of 2000.  On this score a supplementary founding affidavit 

will also be filed seeking to impugn the agreements as violating PAJA.   

 The review application as it currently stands also does not challenge the 143
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order of Leeuw JP.  It is the first applicant’s intention to do so in its 

amended notice and supplementary founding papers in the review 

application. This it is entitled to do after the filing of a record in terms of 

Rule 53 of the High Court rules.  

 Thus, at this stage very little can be said on the merits of the applicant’s 144

argument that the order by Leeuw JP novated any underlying settlement 

agreement giving effect thereto and constitutes an independent cause of 

action.   

 Even if it can be said that the judgment of Leeuw JP furnished the first 145

respondent with a new cause of action on which it could sue in another 

court, I am advised that there is also authority to the effect that at the 

level of relief, where a court order is improperly taken, a declarator can 

issue that such order is a nullity.  This is so even in the absence of a 

rescission of that order or an application for leave to appeal being made 

in respect of that order.  I am advised further that indeed the Supreme 

Court of Appeal as recently as 2012 has entertained an appeal against 

certain parts of a High Court order where the appellants sought neither 

to appeal nor rescind that judgment.  In any event, the merits of any 

argument relating to the order by Leeuw JP must be ventilated properly 

in a review application.  The first applicant is entitled to challenge the 

effect of that order and what gravitas, if any should be attached to it 

because it was improperly taken.   
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Interest of justice  

 In this section of the affidavit, I deal with the issues which bear on 146

whether it is in the interest of justice to grant the application for leave to 

appeal directly to this Court. Thereafter, I deal with the question of the 

applicants’ prospects of success in the appeal. Although the latter 

aspect is a feature of the interest of justice enquiry, and requires a 

detailed assessment of the reasoning of the High Court. As at the filing 

of this application, those reasons have not been furnished.  Therefore, I 

have no choice but to reserve the first applicant’s rights to supplement 

this application should those reasons be forthcoming before the 

determination or hearing, if any of this application 

 

Irreparable Harm  

 The first respondent through the irregular issue of the writs and indeed 

its desire to execute thereon has interfered with the right of the first 

applicant to access the proceeds of its revenue fund, which fund is used 

to govern the North West Province.  What is more the first respondent, in 

the light of the dismissal of the urgent application, intends to immediately 

execute on the second writ.  On 13 May 2015, whilst this application was 

being prepared, and after the dismissal of the urgent application the first 

respondent executed the second writ.  The applicant’s attorneys of 

record wrote to the first respondent advising it that this application was 

indeed going to be brought and requested that it postpone the execution 
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of the second writ until at least the dies for the filing of this appeal had 

expired.  Thus, if this appeal is not granted, the first applicant has a 

reasonable and well grounded apprehension that the first respondent 

dissipate the funds which are the proceeds of the second writ 

notwithstanding the fact that the second writ is unconstitutional and 

invalid.   

 It is equally important that this court assess whether the grant or refusal 147

of the order has an immediate and substantial effect, including whether 

the harm that flows from it is serious, immediate, ongoing and 

irreparable. In this case it is. The order renders the writs of attachment 

immediately executable.  At its behest the Revenue Fund is attached 

with the consequence that the first applicant and the fifth respondent are 

prevented from meeting their ongoing statutory and budgetary 

obligations.   

 The attachment itself has a series of wide ranging consequences for the 148

fifth respondent in particular.    The funds attached by the March 2015 

writ formed part of its appropriation and were earmarked for important 

capital and infrastructure projects in that department.  The loss of these 

funds through their potential payment to the first respondent or 

categorisation as an underspend, resulting in their surrender to the 

seventh respondent, means that commitments through the anticipated 

use of these funds cannot be carried out.   

 Thus the importance of access by the fourth respondent and first 149
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applicant to the Revenue Fund simply cannot be overstated.  Since the 

attachment of the account authorised payments have been blocked and 

the projects those funds were earmarked for have all but come to a 

standstill.  Every allocated budgetary cent serves a purpose.  The 

attached monies were earmarked for important commitments in the 

fourth respondent.  These included commitments to staff salaries, 

service delivery and payments to other infrastructure and development 

projects.  The attachment of the funds has resulted in the fourth 

respondent having to withhold payment on invoices issued and projects 

undertaken.  These obligations cannot be processed because there is 

no money.  

  The fifth respondent’s available money is R 30 476 839 71 less that its 150

allocated appropriation.  As a result it cannot pay a large percentage of 

its service providers.  Even if such payment were possible, it simply 

cannot as a result of the attachment, and the potential surrender to 

treasury of the funds, make such payment within the thirty (30) day 

period called for by the PFMA.   

 At the behest of one private entity, whose debt has always been 151

disputed, the fifth respondent, because it cannot pay its service 

providers, cannot deliver on many of the projects treasury funded it for, 

and provincial government expected it to deliver on.  As a matter of 

public principle that cannot be right.  Invariably, funds will have to be 

allocated from monies advanced for the 2015/2016 financial year to deal 

with the repercussions of what is in essence a R 30 476 839 71 loss.  
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The ripple effect will be an ongoing and ever present loss of R 

30 476 839 71.  This is the context in which the attachment must be 

viewed.  More importantly, this is why the conglomerate effect of the 

PFMA and the SLA is to vest control of the Revenue Fund in the sixth 

respondent only, and to exclude the possibility of the attachment of the 

Revenue Fund.  

 In short, the Department of Public Works simply cannot carry out is 152

mandate without access to its Revenue Fund, which access it has been 

deprived of by the March 2015 writ. The continued deprivation of access 

to the account because of its attachment is for this reason untenable and 

not in the public interest. 

  

 Thus the writ has disrupted and harmed irreparably the fifth respondent’s  153

mandate to carry out its department function to improve infrastructure 

and roads within the province.  This is an obligation, which in the public 

interest must be immediately enforced, at least on an interim basis, 

through the release of that portion of the PMG Account which applies to 

the Department of Public Works failing which irreparable harm will ensue. 

This is all the more so in the light of the fact that the funds being 

attached are public funds set aside for a designated purpose for use in 

the public interest. These funds simply cannot be distributed in 

circumstances where there is no final determination on the legality of the 

agreement which compels their distribution. If this question is not 

decided now the public will suffer irreparable harm, which cannot be 
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cured in due course. Confronted with this predicament the applicant is 

left with no choice but to approach this Honourable Court to appeal the 

dismissal of its urgent interim application.   

 
Why the dismissal of the interim application is appealable   

 I have been advised that the Constitution and Rules of this Court permit 154

an aggrieved party to appeal directly to this Court if it is in the interests 

of justice to do so, even where an interim order is sought to be appealed. 

I have been advised further that it is not a jurisdictional requirement for 

such an appeal that the matter must involve a "judgment or order" within 

the meaning of section 16(1) of the Supreme Courts Act, 10 of 2013.   

 This Court has also previously granted leave to appeal against interim 155

orders and thus the fact that the order against which leave to appeal is 

sought in this case is “interim” is not, itself, a bar to the applicants 

securing relief from this Court. A range of factors must be considered 

when determining whether the interest of justice require leave to appeal 

to be granted, including whether the order will have immediate effect and 

whether irreparable harm will result if leave to appeal is not granted. 

 As shown above, the judgment has had and will continue to have an 156

immediate and negative impact on the first applicant’s ability to govern 

the North West Province.  As I have set out in these papers the effect of 

the refusal to grant the interim order is that the warrants of execution are 

immediately executable.  Their execution have the devastating 
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consequences I have described before the High Court and emphasised 

in this affidavit.   Because the applicants cannot guarantee the return of 

the funds in the event of the review application being successful the 

consequent devastating loss is R30 476 839.71 of public funds.  These 

funds would simply never be recovered.  This was part of the reason an 

interim order was sought pending the outcome of a review application. 

 The ripple effect of this loss on the fiscus of the provincial government 157

cannot be disregarded, an on this basis the interim order should be 

granted. It is curable only through a realignment of budgetary allocations 

by the seventh respondent.  This could very well result in diverting funds 

from other departments threatening governance issues in the areas of 

health services, improvements to education, social welfare reforms and 

the provision of housing and basic infrastructure will be threatened. If 

this is to be required of the first applicant, then it goes without saying 

that the effect of the writ is to prejudice its ability to govern the North 

West Province.  All of these consequences, that were predicted in the 

papers before the High Court.   

  As a provincial government, the first applicant has a series of 158

obligations under the PFMA. The dismissal of the urgent application and 

the immediate execution of the writs, has the definite consequence of 

prohibiting the first respondent from discharging its obligations to 

maintain financial discipline. 

 Perhaps the most important consideration on the question of 159
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appealabilty is the fact that for so long as there is no interim order 

pending the constitutional challenge to the writs of execution, the High 

Court has de facto and on an interim basis declared that the Revenue 

Fund is indeed capable of attachment.  This it has done in also 

circumstances where this Court has not finally decided that government 

is indeed liable in terms of the issued writs and most importantly where 

there is no final determination that such attachment is even permissible 

in terms of the SLA.  

 What is more consequential actions have been taken based on the fact 160

that the order handed down by Leeuw JP is the subject matter of an 

ongoing dispute between the parties, and writs issued in terms thereof, 

still in dispute. The most important of these is the earmarking of the 

attached amount for important capital and infrastructure projects falling 

under the mandate of the fourth respondent.  If the writs are immediately 

executable the fifth respondent will not be in a position to honour these 

projects as well as the payments due in terms thereof.  In one fell 

swoop, the first applicant has been denied access to the funds made 

available for this purpose without the High Court even having had an 

opportunity to consider fully the merits of the issues before it.  

 If a writ of attachment can indeed issue against a state owned and 161

operated revenue fund, treasury (both national and provincial) cannot 

reasonably plan budgetary allocations either in the short or long term.  

This is because the High Court would be in a position where it can direct 

treasury on how to conduct its budgetary allocations and appropriations, 
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since a writ so issued on the strength of the court order, encumbers and 

purports to eventually appropriate state funds through judicial 

proceedings, a mechanism which significantly is not contemplated in the 

legislation regulating monetary policy. In this case the relevant 

provisions are section 226 of the Constitution and section 24 of the 

PFMA.   

 This is undesirable. Many entities, natural and juristic, regularly litigate 162

against the state.  It is not envisaged that whatever they recoup by writ 

of execution is recoverable directly from the state fiscus.  In other words 

enforcing a judgment debt against the state is not an issue that relates to 

monetary policy. It is an issue that relates to state liability in terms of a 

judicial process.  That is why execution is dealt with by the SLA and why 

that Act does not allow for an attachment and execution process that 

encumbers the state fiscus. The implications of such an approach are far 

reaching, and potentially chaotic.  It affects the economy and the 

financial integrity of the country.   

 

 The dismissal of the interim urgent application effectively sanctions an 163

approach where the state fiscus can be encumbered in the enforcement 

of a judgment debt.  This situation has in fact been left unchecked and 

clarity is required on whether it is indeed permissible for a successful 

litigant to attach a revenue fund. It is therefore imperative that the limits 

of this type of judicial intervention be determined. It is overwhelmingly in 

the interest of justice that an appeal on this question be heard and that it 
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be heard on an urgent basis.  

 

Direct appeal 

 The applicants seek leave to appeal directly to this Court for two reasons.  164

First, the case does not involve the development of the common law. It 

requires first and foremost an interpretation of the Constitution and a 

balancing of the issue of separation of powers under the Constitution. It 

also engages questions of the constitutionality of a writ purporting to 

attach state funds. As a result, the resolution of these issues does not 

require the specific common law expertise of the Supreme Court of 

Appeal. 

 Second, considerations of cost and time warrant an application directly 165

to this Court. I have set out in some detail above, the negative effects of 

the interim order and the repercussions of immediate enforcement the 

first applicant is precluded from discharging its obligations of properly 

governing the North West Province.  It is therefore imperative to have 

the correctness of the High Court’s dismissal of the interim order 

decided as quickly as possible. 

 If the applicants were required to appeal first to the Supreme Court of 166

Appeal, whatever the outcome of that case, it is more than likely that 

there would be a subsequent appeal to this Court. That process would 

unduly prolong the period for which the first applicant is denied access to 

the funds so as to use it for its allocated purpose.  . 
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 I respectfully submit that in these circumstances, the case warrants a 167

direct appeal to this Court so that the order of the High Court may swiftly 

and finally be set aside and the underlying issues determined. 

 
Prospects of success 

 It is difficult for me to address the Court on this question since the High 168

Court has not given reasons for its order of 4 May 2014.  However, 

based on what I plead in these papers on the constitutionality of the writs 

of execution and the legality of the settlement agreement and the court 

order it gave rise to, there are strong prospects of success on review.   

 There can be no doubt that the order insofar as it sanctions the 169

attachment and execution of the revenue fund intrudes impermissibly 

upon the executive domain in the determination of monetary policy.  A 

strong case has been made in review as to why the principles of state 

liability exist separately from monetary policy related to budgetary 

allocations, which the second of writ of execution impermissibly 

conflates.  There is indeed a prospect that on review the writ may on this 

basis be declared unlawful 

 There is also a possibility that the review court will find the executed 170

amount under the second writ inaccurate because the first writ has not 

been discharged. Thus to date 44 public vehicles and public funds 

amounting most definitely to more than what was awarded under the 

enforcement order of Leeuw JP have been spirited away.  This has 
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happened where Leeuw JP’s order stands potentially to be regarded as 

a nullity and may very well be so construed on review.  There is thus a 

strong possibility that the review court may find that there was no basis 

to the writs issued.  

 What is more the March 2015 writ was issued on the strength of the 171

November 2014 settlement agreement.  It was taken in circumstances 

where the November 2014 agreement was alleged by the first 

respondent to have been breached.  It is trite that a writ can issue only 

under a court order and not a settlement agreement.  On this basis the 

prospects are strong that the review court may well find that this writ was 

unlawfully issued and set it aside. 

 There are also strong prospects that a court will on review set adide the 172

first settlement agreement concluded by Ntshabele and the second 

respondent as unlawful.  There was simply no basis to the agreement on 

the dissolution of the joint venture and the subsequent payment 

certificates were not due.  There was no basis for Ntshabele and 

Tselane to insist on their payment and no reason why they formed the 

basis for the conclusion of the settlement agreement.   

 Overall there are strong prospects of success on review and this should 173

be a factor militating in favour of the grant of the application for leave to 

appeal and the appeal itself.  

 I am advised that in deciding whether to grant the interim relief, the High 174
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Court was required to consider: 

174.1 whether the applicants had establish a prima facie right to the 

relief in the review application; 

174.2 whether there was a well-grounded fear of irreparable harm if the 

interdict were not granted; 

174.3 whether the balance of convenience favoured the granting of the 

interdict; and 

174.4 whether there was any alternative remedy which would provide 

adequate redress in the circumstances to the applicant for the 

interdict. 

 The High Court order in dismissing the urgent application must be 175

deemed to have been in favour of the respondents on all four these 

aspects.  However, I respectfully submit that it erred in making every one 

of these findings. I shall set out the reasons for this in the sections which 

follow. 

 

Prima facie right 

 From the averments in these papers the first applicant has established a 176

prima facie right to the proceeds attached in the revenue fund.  These 

proceeds cannot be the subject matter of a writ of execution, which writ 

has been invalidly issued.  The High Court was wrong to issue an order 

which failed to take this into account.   What is more the rights relied 
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upon are constitutional in nature and the applicants made out a case 

that it had strong prospects insofar as reviewing the legality of the writs 

on a constitutional basis was concerned.   Thus, I have been advised 

that once the prima facie right is based on the Constitution, it is 

redundant to enquire whether that right exists. Once it is shown further 

that irreparable harm will ensue if this right is not protected, then an 

interim order must follow.  

 

 The dismissal of the order failed to take this into account.  By rendering 177

the execution orders immediately enforceable through the failure to 

issue the interim order, the first applicant’s constitutional rights were 

violated by the dismissal of the urgent application.   

 

 Balance of Convenience 

 I have sketched the consequences for Treasury should it be so that a 178

court order is entitled to encumber the state fiscus, which is in effect the 

consequence of the dismissal of the urgent application.    

 I have also set out the details above of the severe financial 179

consequences which the first applicant and fourth respondent have 

already suffered as a result of the attachment of the funds. On the 

strength of these undisputed facts, there can be no doubt that the 

applicants enjoy reasonable prospects of success in relation to this 

aspect of the appeal. 
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 I have been advised that when this Court weighs up where the balance 180

of convenience rests, it must not fail to consider the probable impact of 

the dismissal of the application on the constitutional and statutory 

powers and duties of the first applicant.  That enquiry must carefully 

probe whether and to which extent the dismissal of the application 

intruded on monetary policy and the governance abilities of the first 

applicant.  If the review application is unsuccessful, the money said to be 

due in terms of the writs will indeed be paid, together with the interest 

thereon, as provided for in the court order.  The first respondent thus 

suffers no prejudice on the suspension of the writs.  However, if they are 

executed upon the respondents will be denied access thereto and the 

funds cannot be used for their intended purpose.   

 It is clear that the balance of convenience favours the grant of the 181

interim order.  

 

No alternative remedy 

 The applicant simply has no other satisfactory remedy other than to 182

approach this court to set aside on appeal the dismissal of the urgent 

application because the attachment of the Revenue Fund is a 

continuous violation of the applicant’s right to govern the North West 

Province.   

 This right has been held hostage by an unlawful settlement agreement, 183

a court order that the applicants on review seek to declare a nullity and 
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two equally unenforceable writs of execution. The attachment of the 

account is all the more offensive when considered in the light of the fact 

that the first respondent had available to him a host of other, and proper 

alternatives.  These included contempt orders or alternatively seeking 

the correct enforcement of the judgment debt through the framework of 

the SLA.   

 In short there is no remedy other than the release of the Revenue Fund 184

and an interdict against its attachment that will assist the applicant and 

enable it to once again effectively govern the province.  

 
Conclusion 

 In the circumstances the applicant had made out a case for leave to 185

appeal to be granted to this court, and in the event of leave being 

granted a case has been made for the appeal to be upheld. The 

applicants thus pray for an order in terms of the notice of application for 

leave to appeal. 

 
 

_________________________ 

TEBOGO JOB MOKGORO 

 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of his knowledge both true and correct.  This 

affidavit was signed and sworn to before me at SANDTON on this the 15th 
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day of MAY 2015, and that the Regulations contained in Government Notice 

R.1258 of 21 July 1972, as amended, have been complied with. 

 

_______________________ 

COMMISSIONER OF 

OATHS 

Full names: 

Address: 

Capacity: 


