
  

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN 

 

CASE NUMBER:  CCT91/15 

MAHIKENG CASE NO.:  M115/2015 

 
In the matter between: 
 

PROVINCIAL GOVERNMENT: NORTH-WEST 

PROVINCE First Applicant 

 
THE DIRECTOR GENERAL: OFFICE OF THE PREMIER Second Applicant 
 
and  
 
TSOGA DEVELOPERS CC First Respondent 
 
WANDISILE BOZWANA Second Respondent 
 
EUGENE PEYPER ATTORNEYS Third Respondent 
 
THE SHERIFF OF THE HIGH COURT:  
MAHIKENG Fourth Respondent 
 
HEAD OF DEPARTMENT: NORTH-WEST  
DEPARTMENT OF PUBLIC WORKS Fifth Respondent 
 
HEAD OF DEPARTMENT: NORTH-WEST  
DEPARTMENT OF HEALTH Sixth Respondent 
 
HEAD OF DEPARTMENT: NORTH-WEST  
DEPARTMENT OF FINANCE Seventh Respondent 
 

 

FIRST AND SECOND RESPONDENT’S OPPOSING AFFIDAVIT 

 

 

I, the undersigned, 
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THAMSAQUA EMMANUEL (WANDILE) BOZWANA, 

state: 

1. 

1.1 I am an adult male businessman and the Second Respondent 

herein. 

 

1.2 I am duly authorized by the First Respondent (“Tsoga”) and I 

make this affidavit in support of the opposition of these two 

Respondents to this application.  I also reply on Peyper’s affidavit. 

 

2. 

2.1 The matters deposed to herein are within my personal knowledge 

save where the context clearly indicates otherwise in which event I 

believe the averments to be true; 

 

2.2 Where I deal with legal issues, I do so on legal advice received; 

 

THE NUTSHELL ANSWER: 

3. 

The 2010 Settlement Agreement compromised the respective rights of the DPW 
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and the Contractor in relation to the purported cancellation / repudiation dispute, 

and various claims for payment by Tsoga for materials on site, work since the 

last certificate, retention monies, loss of profits, etc.  The risks in respect of 

these Construction Contract issues were compromised. 

 

4. 

In the Tsoga application, the parties represented by their Legal Representatives 

compromised the litigation risks pertaining to the validity of the Settlement, 

liability for costs and the reach of the Settlement and embodied this in a 

Consent Order binding also Ilima (the liquidators) and the Department of Health 

and Treasury.  In the context that was the final determination between the 

Contractor and State organs.  That was not administrative action and the PAJA 

(or legality) Review must fail especially as it is nearly 5 years out of time without 

any intelligible explanation. 

 

5. 

That Court Settlement and Court Order did not depend for its validity on 

whether the DPW decided to settle and whether the Settlement was valid – 

indeed that was disputed and the subject of an in depth investigation by DPW 

officials hostile to Tsoga and the Settlement and intense scrutiny by some of the 

most eminent Silks engaged to find a way to attack the validity. 
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6. 

The Court Compromise and Order and the Rescission Judgment (vigorously 

fought by the DPW) are not administrative decisions and are not subject to 

Review.  These Orders provided Tsoga with a fresh cause of action which it 

seeks to enforce and the Orders cannot be reviewed and bind the parties.  They 

were not impugned in the Review application.  The Review premising the 

interim relief was simply un-tenable and an abuse of process and hence cannot 

even at prima facie case level, support any interim relief. 

 

7. 

Tsoga’s attorneys hold the payment monies from the DPW in Trust pending an 

expedited, albeit hopeless Review in early August.  Read with the Hendricks J 

Rescission Judgment and Peyper’s affidavit, there is really no need to consider 

the matter any further now in this Court. 

 

8. 

The appeal in this Court is to be dismissed with the costs of 2 Counsel and on 

the attorney and client scale. 

 

9. 

I will refer to myself in the first person, to the First Respondent as “Tsoga”, to 

the First Applicant as “the Provincial Government” and to the Second 
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Applicant as “the Director General”, them collectively as the Provincial 

Government.  I refer to the application Tsoga brought for payment of what was 

owed under the Hospital Contract as compromised with the “Department” of 

Public Works as the “Tsoga application” and to the Order as the “Order of 

Court” or “Consent Order” or “Consent Order of Court”.  I refer to the 

“Rescission application” brought by the Department as such and the 

“Rescission Judgment” also as the Hendricks J Judgment.  I refer where the 

context requires to the Departments which are those of Public Works and 

Health. 

 

10. 

This application is a clear abuse of process by Applicants who lack locus standi 

to seek relief.  It is brought by the Applicants with the Departments of Public 

Works and Health as Respondents, not because these entities are 

Respondents in the true sense of the word, but because these Respondents 

who would have been the true Applicants (if the application had any merit) 

simply would have been wholly acting in a manner vexatious and contemptuous 

of this Court, in so doing.  In a very real sense the arrangement of Applicants 

and Respondents in so far as the Provincial Departments are concerned, is 

simulated.  It is an attempt to indirectly do that which the Department of Public 

Works cannot do directly – evade compliance with an Order of this Court which 

should have been complied with almost 2 years ago.  
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11. 

In order to demonstrate the aforegoing I have to relate the history and 

background to the litigation which gave rise to the Court Order which the 

Department seeks to evade, and also the failed attempt by the Department to 

rescind the Order.  Thereafter I shall deal with the untenability of the application. 

 

12. 

I thus first set out the history and context of this litigation as succinctly as 

feasible. 

 

13. 

Before doing that I point out to this Court that the core of this application is the 

setting aside of a Settlement Agreement concluded between the Department 

and Tsoga on 29 June 2010.  In par 5 of the Applicants’ affidavit, it states that 

the review and setting aside of the Settlement Agreement are the ultimate 

concern of this application.  It is correct that Part A of the Prayers sought by the 

Applicants which seek the suspension of the enforcement of the Order of Court 

described hereinafter, must be ancillary to an Order absolving the Department 

of Public Works from its liability under the Order of Court.  This application 

would otherwise be a dilatory and futile exercise in so far as Part A standing 

alone is concerned. 
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14. 

The Respondents oppose the application.  It has no merit and this litigation was 

and is an abuse of the process of Court.  Indeed, the averments of contempt on 

the part of Tsoga’s attorneys should far rather be directed at the Applicants. 

 

15. 

Before I do so I summarise the main reason why this Leave application has no 

merit: 

 

15.1 The Applicants have finally agreed to the sensible course of 

having the Review dealt with by the High Court on 13-14 August 

2015.  I refer to the affidavit of Peyper in this regard.  It is 

senseless to argue an appeal in this Court on interim relief when 

the matter can be rendered academic in 2½ months.  The funds 

are held in Trust. 

 

15.2 The Applicants in reality do not as yet have a Review application 

before the Court.  They must first cross the delay barrier under 

PAJA or the common law.  They sought to impugn the conclusion 

of a Settlement Agreement concluded in June 2010.  The Review 

produced no basis for excusing the delay.  The Applicants were 

fully aware of the developing situation since 2010. 
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15.3 The Applicants further seek to impugn the execution in the form of 

an attachment of some R30 million (since paid over and now held 

in my attorney’s Trust account).  That interim relief was premised 

on the prospects of setting aside the Settlement of the 

Construction Contract disputes.  The Tsoga enforcement is 

however, as it must be, premised on the Court Order in its favour 

arrived at by a Settlement of the litigation at Court – not the 2010 

Settlement as such.  That appears from the Rescission / 

Hendricks Judgment annexed hereto marked “A”.  A reading of it 

especially [42] reveals the Review as the abuse of process it is 

and the obvious flaw therein. 

 

15.4 The direct approach to this Court is not justified by any exceptional 

circumstances – on the contrary.  The protestations of interference 

with monetary policy and paralysing the Provincial administration 

are simply untrue or else the DPW defrauded Tsoga by its written 

undertaking to pay after the abandonment of the Leave 

application.  The monies in issue here were earmarked to pay the 

Court Order.  The Applicants do not like the Court outcomes of the 

Tsoga application or the Rescission and resolved to thwart 

compliance therewith in this way when the DPW failed in its 

persistent and vigorous attempts to block the Court Orders. 
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15.5 The Review is an abuse of process.  The Court settlement does 

not even approximate administrative action.  The Departmental 

Respondents are Respondents in name; the Applicants have the 

full “record” of decision and at all times since 2010 were fully 

aware of the litigation and the outcome thereof (as is common 

cause).  The Applicants and the DPW made a joint decision not to 

comply with the formal document payment agreed after the 

abandoned application.  That is common cause.  The DPW could 

never after what had transpired show its face as the entity 

challenging the Court Order.  Its deponents were disbelieved by 

the Court in the Rescission application (apart from the unarguable 

ostensible authority of their senior counsel, junior counsel and the 

State attorney and who held the same view as senior counsel 

advising the DPW previously – the DPW defenses were meritless). 

 

15.6 The attachment of the monies was in substantial compliance (at 

least) under the SLA, the purpose of the SLA fully met and the 

Treasury was indeed a party to the Tsoga litigation.  It was monies 

to the credit of the DPW and earmarked by late 2014 to pay Tsoga 

the agreed amount, calculated premised on the Court Order and 

resultant costs and interest.  
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15.7 The Applicants have no locus to impugn the Court Order and they 

are not the affected parties who are affected by the payment of the 

Judgment Debt and the prior attachment. 

 

15.8 The decision to settle was indeed not administrative action.  

Certainly, the Court Settlement was not administrative action, nor 

the Court Order or Rescission Judgment – neither of the two Court 

Orders depended on the validity of the Settlement. 

 

15.9 It is not in the interests of justice to allow the application for Leave 

and give any credence to such a challenge to Court Decisions.  It 

undermines finality and Court process and Orders.  If this saga is 

allowed to continue who could trust any State organ’s word?  I 

have set out elsewhere the severe prejudice Tsoga shall suffer if 

the Review is allowed to continue.  Moreover, if the Applicants say 

the Respondents are to be paid if the Review fails, why this 

application since the money is secured? 

 

16. 

I deal first with the main thrust of the Respondents’ defence including the 

contempt order sought.  I thereafter deal with some of the individual paragraphs 

in the Applicants’ application for Leave.  The Respondents take issue with all 
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the averments made which contradicts the Respondents’ case.  I will not, 

however, burden the Court with individual traversions of every paragraph.  I 

have been advised to respond to the individual paragraphs only for they contain 

either the gist of Applicants’ case or a particularly offensive contention. 

 

17. 

I, in any event, set out firstly how the Order of Court came about. 

 

THE CONCISE FACTUAL MATRIX: 

18. 

The Department awarded the construction of the New Brits Hospital to the 

Ilima/Tsoga JV (Ilima (Pty) Ltd / Tsoga Developers CC) on 30 July 2008 and 

consequently concluded a JBCC Standard Construction Contract for this with 

the JV on 16 January 2009 (for an amount of R456 million rounded off). 

 

19. 

Ilima was provisionally liquidated on 12 August 2009 and the order was made 

final on 13 April 2010.  Its business naturally ceased.  Litigation between the JV 

partners resulted in a Court Settlement (6 November 2009) allowing Tsoga to 

continue the Brits contract, with payments received, to be paid into a specific 

account as between the partners and followed by an accounting exercise 

between them.  This is res inter alios acta re the present claim and this dispute 
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as to each partner’s share must still be resolved between them.  That is 

obviously now also on hold.   

20. 

The Department sought, in early 2010, to cancel or repudiate the Construction 

Contract which had commenced end 2008.  At that stage, in 2010, certified 

payments of some R10 million were outstanding and some R6 million retention 

monies were held. Tsoga claimed the Department had repudiated the 

Agreement (the Department simply did not pay certified amounts) and claimed 

some R30 million.  This resulted eventually over some months in the 

Department making a written Settlement offer of R22,608,794.39 which Tsoga 

accepted on 29 June 2009.  Tsoga vacated the site and a new contractor 

stepped in and continued and completed the work.  The Department, despite 

frequent demand, simply failed to pay any amount and Tsoga then brought an 

application under case no. 1781/2011 to enforce payment in terms of the 

Settlement (the “Tsoga application”). 

 

21. 

The Department opposed the relief on the basis that the amount agreed was 

too high and a variety of other “defences” such as Ilima’s liquidation 

terminating the contract, it having a claim for defective work, that certain 

aspects of the claim were misrepresented and the like, in support of its 

contention that the Settlement Agreement was void or voidable.  The 

Department filed an affidavit with supporting documentation. 
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22. 

Tsoga filed a reply dealing with these averments and contending that none of 

these contentions detract from the validity of the Settlement. 

 

23. 

The matter was set down for argument on 16 May 2013; heads of argument 

had been filed by both sides.  The liquidators now sided with Tsoga.  The Judge 

President had read the matter and it was ready to proceed when the 

Department proffered a compromise and a Consent Order was granted (the 

Order of Court) with the Consent of all the parties. 

 

24. 

Before dealing with the circumstances in which the Consent Order came about, 

I point out the following: 

 

25. 

The Department had repudiated the contract by cancelling it in early 2010.  It 

was common cause that the Department had failed to pay Tsoga some 

R10 million for work it had done and which had been certified as due and 

payable by the Department’s own professional agents  (It was paid later prior to 

the Settlement).  A dispute arose over the validity of the Department’s 

cancellation and the monies due to Tsoga based on a variety of items.  Tsoga 
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contended that it had a claim of some R30 million which if accepted, would 

cause them to walk away from the contract.  The Department disputed this.  

Tsoga was in occupation of the Site and the Department had already entered 

into an arrangement with another construction company to complete the 

contract.  The Department was concerned as Tsoga was prepared to stand its 

ground on its right to complete the contract and that litigation with Tsoga would 

delay the construction of the new hospital and lead to an escalation of the price 

negotiated with the new contractor.  I have been advised that a party’s motives 

for choosing a Settlement of a dispute as opposed to litigation, is, in law, 

irrelevant to the validity of the Settlement. 

 

26. 

That is even more reason why this Court should not in any way entertain or 

open debate on these issues.  The deponent to the Applicants’ affidavit, who in 

fact has no personal knowledge of the circumstances of the Settlement or 

Consent Order has seen fit to make insidious comments as to Tsoga being “in 

cahoots” with the Department.  This pejorative accusation of conspiring in 

secret is wholly unjustified and lies ill in the mouths of the State organs involved 

in this matter.  I deny this flatly. 

 

27. 

The same imputations were attempted before Hendricks J.  These were 

rejected and there is no reason why these should now be repeated by another 
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branch of Provincial Government in an attack (in effect) on the Order of this 

Court.   

 

28. 

If there was anything underhanded about the Settlement Agreement, it was the 

apparently hidden agenda of the Department.  I say so for the following 

reasons: 

 

28.1 The Department made the Settlement offer in the amount they 

considered due.  Albeit only about 70% of what Tsoga contended 

its claim was, considerations of long and costly litigations, 

difficulties of proof etc. were some of the reasons, irrelevant as the 

Settlement rendered these, which prompted Tsoga to accept the 

offer; 

 

28.2 The Department was represented by, inter alia, two legal advisors 

who decided on the terms and drafted the Settlement Agreement; 

 

28.3 Tsoga was in occupation of the Site.  It had building materials 

worth millions on the Site, it had performed work for which it had 

not yet been paid and retention monies of some R6 million were 

held back by the Department.  It rejected the Department’s 
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purported cancellation as a repudiation and considered enforcing 

the Contract.  

 

28.4 Tsoga gave up its occupation of the Site, it accepted significantly 

less than it claimed, it gave up any claim to perform some 

R400 million plus of work under the contract (including profits) only 

for the Department to renege, without a word of explanation, on 

payment of the Settlement amount; 

 

28.5 When the new Contractor was firmly ensconced, materials had 

been appropriated and new work obliterated (ready proof on the 

part of Tsoga as to what was done and how it was done), the 

Department simply did not pay under the Settlement nor did it 

respond to demands or explain its conduct. 

 

29. 

It is in retrospect clear from the annexed documents in the Rescission 

application, that the Department wanted to get Tsoga off site and for the new 

contract to be implemented with all expedition.  The perceived best interests of 

the State required a new contractor to be installed as quickly as feasible to 

minimise escalation.  That is what was done (278 – 279, Rescission 

Application).  
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30. 

We respectfully point out that Senior Counsel repeatedly endorsed the lack of 

merit in many of the “defences” (Rescission, p304 [11] in particular). 

 

31. 

The Department, despite the Consent Order, simply did not pay the Judgment 

debt when that became due.  Nor did it have the most basic decency to advise 

Tsoga that it was going to disobey the Consent Order and simply fail to pay. 

 

32. 

I do not wish to burden this Court with all the detail of the Department’s 

unexpected and treacherous repudiation of the Consent Order.  These appear 

clearly from the Hendricks J Judgment and the affidavits on behalf of Tsoga 

deposed to in the Rescission application.  I point out that the Rescission 

application reveals that the Department were advised prior to the 16 May 2013 

hearing that despite rigorously trawling (as instructed) through the facts and 

law, the attorneys and numerous experienced and esteemed Counsel, no 

defence to the Settlement could be found.  That was also the approach of their 

legal representatives on the 16th of May. 

 

33. 

Despite the obvious difficulties, the Department when faced with enforcement 
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action in respect of the Consent Order, brought a massive Rescission 

application, heard eventually by Hendricks J.  It was dismissed in very clear 

terms with an adverse costs order on the attorney and client scale. 

 

34. 

The Department was not yet satisfied – it sought to continue to frustrate the 

Consent Order by filing a notice of application for leave to appeal.  Indeed, not 

even the Rescission application in law suspended the Consent Order.  Tsoga 

did not make an issue of that because it did not wish to waste time and costs on 

interlocutory applications.  The application was set down for hearing before 

Judge Hendricks. 

 

35. 

At the hearing the Department capitulated and rightly so.  The application 

should never have been brought given the undisputed facts of how the Consent 

Order came to be taken. 

 

36. 

The reasons why the Applicants’ do not attack the Court Order in the Review, 

are rather obvious.  The Consent Order of this High Court can never qualify as 

administrative action or the subject of a review in this Court.  Hence the 

Settlement Agreement is attacked.  Even the Settlement Agreement of 29 June 
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2010, hardly qualifies as administrative action.  It was an Agreement reached 

between two contracted parties, not administrative action as such. 

 

37. 

I point out that the Applicants were not necessary parties in the litigation before 

Leeuw JP.  They could not on the averments made have joined the litigation as 

of right and they have no locus to seek the “review” they are seeking.  With 

great respect, the Record of Decision in respect of the Order of Court is not 

what documents underlay the Settlement offer or Agreement. 

 

38. 

The reference to a Record of Decision in these application papers is a farce.  

This is especially so where the Department launched a 300 plus page 

Rescission application.  The very farcical nature of the usual features of review 

litigation when implemented herein simply illustrates the abuse of process the 

present application constitutes.  The same attorneys feature in the Rescission 

and the Review – Counsel change regularly.  

 

39. 

The Applicants are not entitled to challenge the case no. 1798/11 “Court Order 

/ Consent Order”.  It is res judicata.  The effect of res judicata is well 

established and precludes a re-examination of the dispute resolved by the 
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Order. 

 

40. 

The Applicants have not alleged why the case no. 1798/11 Court Order falls to 

be set aside – indeed, that relief was not even asked for in the Review.  

 

41. 

The Respondents have dealt with this application in considerable detail.  This is 

done for the purpose of persuading the Court in the exercise of its powers, to 

summarily dismiss the entire Review – it is and was from the inception an abuse 

of process which should be not be allowed to continue.  

 

42. 

The Applicants have seen fit to make application for leave to appeal to this 

Court.  This is despite my attorney making the offer to them to hold the 

R30 million which is owed to Tsoga in trust whilst the Court before which they 

brought this Review, deals with the merits thereof (hearing dates in early August 

have already been arranged). 

 

43. 

This application is entirely unnecessary litigation especially now that the 

Applicants have agreed to the timetable which the Respondents have 
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suggested for the Review itself to be finalised. 

 

44. 

The Applicants’ conduct throughout the litigation saga which I shall set out for 

the Court, has been extremely reprehensible.  I have been advised to avoid 

emotional language and hence I shall do so.  That should not, however, in any 

way detract from the deep indignation of the Respondents about the manner in 

which the Applicants have conducted themselves as organs of State. 

 

DELAY: 

45. 

The Applicants targeted the Decision to conclude the Settlement in the Review 

they brought under PAJA.  That Decision was obviously taken immediately prior 

to the conclusion of the Settlement on 29 June 2010. 

 

46. 

46.1 The Applicants could not but have been fully aware of the real 

necessity of explaining why this application was brought in 2015, 

nearly 5 years after the Settlement and more than 4 years out of 

time with reference to S7(1) of PAJA and why this should be 

condoned. 
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46.2 The explanation in the founding papers explained nothing – that 

was pointed out in the Tsoga Answer.  We quote from it: 

 

“[71.6] This delay is explained in one page, and 

under circumstances where the deponent 

firstly indicates that it is not necessary to 

seek condonation. To the degree that 

condonation is required, according to him, 

what is stated on behalf of the Provincial 

Government is that he (the deponent) only 

became aware of what “has been 

happening within the Department of Public 

Works on 16 March 2015”.  This is both 

sparse and irrelevant. 

 

[71.7] There is no attempt at explaining why the 

review application is three and a half years 

late.  The review application is accordingly 

doomed to failure on this basis alone. No 

prima facie right to eventual success can 

be found.” 

 

46.3 In reply, there is no answer to this point which was squarely raised 
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upfront and relates to the entire Review application. 

 

47. 

Tsoga annexes hereto (marked “B”) the pertinent part of the Founding, 

Answering and Replying Affidavit in the Court below, dealing with delay.  

 

48. 

It is and was common cause that the Provincial Government was aware from 

the time the Settlement was entered into, of the contractual dispute between the 

DPW and the contractor.  What it is, is that the DPW had finally run out of 

excuses, litigation recourses and delaying tactics to evade its payment 

obligations to Tsoga.  There was much to suggest that the DPW had eventually 

recognised that the litigation had been resolved in favour of Tsoga.  The 

Applicants then took over the baton. 

 

49. 

What the Applicants seek to achieve is obvious – they want the DPW to be able 

to avoid the Court Settlement, the adverse Court Orders and the Settlement of 

2010. 

50. 

Presumably some entity would then have to sue some State organ under the 

Construction contract for damages, work done and materials, some 5 years 
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after the event.  I am not exaggerating in this statement.  The Department of 

Health and also Treasury were amongst the State Respondents in the 

application.  That litigation was compromised, inter alia, on the basis of Tsoga 

being ordered to pay the costs of the litigants for they had nothing to do with the 

legal dispute as the DPW was the Contracting party in respect of the 

Construction contract and the Settlement. 

 

51. 

Yet in this litigation, the Applicants make so bold as to assert as such in their 

founding affidavit – that the Department of Health was the contracting party. 

 

52. 

All reviews indeed must be instituted without undue delay. 

 

53. 

S7(1) of PAJA requires the launching of these kind of proceedings within 180 

days.  The Office of the Premier and the Provincial Government knew of the 

Settlement and the litigation throughout.  The subjective belief of a new 

incumbent as to the rationality of the decision is irrelevant.  Knowledge (for 

purposes of S7 of PAJA) of the acts complained of must be determined with 

reference to what was reasonably known to the Premier’s predecessors.  It 

cannot be otherwise.  Indeed, the Applicants allege that the Premier’s Office 
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and its then Office bearers were aware of the dispute between the Departments 

and Tsoga from the outset in 2010. 

 

54. 

Five years later and because all of the defences advanced thus far by the 

Department have failed, the Provincial Government seeks to undo what its 

functionaries had done.  The undue delay in the launching of these proceedings 

disqualifies the granting of any relief and the dismissal of the entire application.  

On the Applicants’ reasoning, nothing prevented the Department to bring review 

counter-applications (save their futility). 

 

See: KWA SANI MUNICIPALITY v UNDERBERG/HIMEVILLE 

COMMUNITY WATCH ASSOCIATION 2015 JDR 0565 (SCA) 

at par. 34. 

 

“(34) In summary, the following is the position.  If a public body 

believes one of its administrative acts is invalid, it may not 

simply ignore it.  This is because even invalid administrative 

acts are treated as valid until they are set aside. The public 

body contending for the invalidity is thus duty bound to 

approach the Court to have it set aside.  Since it is 

administrative action, which must be set aside, the delay 

rule applies.  If there has been an undue delay, it must 

provide an acceptable, adequate explanation. If this is not 
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done, the invalid administrative act may be insulated 

against being set aside.” 

 

See also: KHUMALO (supra). 

 

55. 

The same need to bring a timeous review of administrative decisions was 

stressed in MEC FOR HEALTH, EASTERN CAPE AND ANOTHER v KIRLAND 

INVESTMENTS (PTY) LTD t/a EYE & LAZER INSTITUTE 2014 (3) SA 481 (CC).  

Litigation side-stepping the time-barring provisions of PAJA will not be permitted 

by a Court. 

 

56. 

In this case, the Applicants stood back and watched the litigation unfolding.  

When the Department, whose decision it was and which was best placed to 

challenge such decision, failed in the litigation, the  Applicants now wish to step 

up and bring a review 5 years later. 

 

57. 

There is no basis laid for condonation. 
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58. 

The Department’s Provincial Treasury and the Office of the Premier had known 

about, what is contended in administrative law sense, to have vitiated the 

decision to settle the dispute in 2010, since then.  Indeed the papers herein 

demonstrate this clearly.  

 

59. 

No relief was sought on this basis for some years, nor was it timeously sought 

that the effect of the Leeuw JP Order should be suspended pending a 

determination of administrative validity.  The Applicants culpably waited until 

writs were served (and some months thereafter in the case of the September 

writ) and later monies attached before they did anything.  The Applicants then 

claim that the application is urgent, and rely on a whimsical argument that the 

attachment is unlawful rendering the application urgent.   

 

60. 

There is really no explanation why the Applicants did not challenge the decision 

within the 180 days.  They (in the sense of State organs) were fully aware of the 

decision in 2010.  The Provincial government through the Premier and the 

Provincial Treasury all gave input at the time.  
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61. 

They were aware that pursuant to such decision the Settlement had been 

agreed.  They were aware that the Department subsequently appropriated the 

materials on site, appointed another contractor and that Tsoga gave up their 

occupation and possession of the site in reliance on the Settlement.  They were 

aware of the litigation and the Consent Order.  They were aware of the 

Rescission Judgment. 

 

62. 

There is no explanation for the delay.  The only attempt to explain a delay is the 

specious allegation that the deponent (Second Respondent) himself only 

became aware of the facts in March 2015.  This serves to (inadequately) 

explain urgency, but does not address the delay in the launching of the review.  

 

63. 

Such prejudice has, inter alia, been highlighted in [80], [87] – [93] of the 

Answering Affidavit.  We point out that Tsoga had indeed compromised its claim 

against the Department of Health.  Not in the Settlement but at Court. We quote 

these clauses: 

 

“[80] The counterclaim as now brought also takes on an illusory 

character.  If the counterclaim was good in 2010, then Tsoga 

would and could affect the necessary remedial work.  
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Moreover, it would not have cost Tsoga any money – the part 

of the Works referred to, was done by a subcontractor.  If the 

Works were indeed defective in that respect (relating to 

pillars), Tsoga would simply in turn have demanded that the 

specialist subcontractor makes good.  It is thus highly 

prejudicial and impermissible now for the Applicants to raise 

the spurious claim, even if it was good, which is disputed.  

The contractor (Tsoga) dealt with the subcontractors and 

allowed their subcontracts to be discharged on the basis of 

the Settlement Agreement being one in full and final 

settlement.” 

 

“[87] At the time the Settlement Agreement was negotiated, Tsoga 

was in possession of the Site.  Stated concisely, possession 

is nine tenths of the law.  Tsoga contended that the 

Department had no right to cancel the contract as it 

purported to do when it was in admitted breach of its certified 

obligations of some R10 million plus.” 

 

“[88] Tsoga had engaged numerous subcontractors which were to 

do the bulk of the physical construction works.  It had 

contracts with these entities albeit strained by the cash flow 

implications of the Department’s breach.”   
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“[89] What Works Tsoga had done under the contract with the 

Department and any deficiency therein, could at the time 

readily be established both between Tsoga and its 

subcontractors and between Tsoga and the Department.  The 

Site was in Tsoga’s possession and could readily be 

inspected to resolve disputes (the Department indeed at all 

times also had access to inspect the Works and the state 

thereof).” 

 

“[90] Tsoga had materials on site – again it could have sold or 

utilised it elsewhere if necessary.”   

 

“[91] In terms of the Settlement Agreement, Tsoga gave immediate 

occupation and either lost the capacity to stand its ground in 

respect of the possession of the Site, any lien and the ability 

to use the materials and dispute issues re value of Works 

completed and the defective state of Works, or had this 

capacity seriously diminished.  It regulated its position vis-à-

vis subcontractors based on the Settlement.  The Department 

wanted the Settlement because it would allow it to hand the 

Site to the new Contractor with whom it had already made an 

arrangement.”   

 

“[92] Tsoga thus altered its position to its significant prejudice by 
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accepting the Department’s Settlement offer and giving effect 

to it.  The new contractor proceeded with the Works on the 

Site where the Tsoga materials were also left.”   

 

“[93] The Applicants seek to turn back the clock to the position 

where Tsoga seeks a claim against it but without the status 

quo being restored in all other respects.  They simply ignore 

the beneficial position the Department achieved through the 

Settlement and the consequent position of Tsoga vis-à-vis 

the Site, the materials and its subcontractors.  That would be 

a wholly unjust and inequitable result.” 

 

64. 

The unexplained delay has a dispositive effect on the application as a whole. 

Condonation is not even sought in Part B for what is most obviously done in 

violation of S7(1) of PAJA. 

 

65. 

There is indeed no review case under PAJA before this Court as explained by 

the SCA in OPPOSITION TO URBAN TOLLING ALLIANCE V SOUTH AFRICAN 

NATIONAL ROADS AGENCY LIMITED 2013 (4) ALL SA 639 (SCA) [22] – [27].  This 

ends this matter. 
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POLICY AND PREJUDICE: 

66. 

The Applicants’ averments that monetary policy is threatened, the entire 

Provincial administration is destroyed and unnamed projects gravely harmed, 

are wholly false and contrived.  I point out that the DPW undertook in 2014 to 

pay the amount now held in Trust, to Tsoga, on 28 February 2015.  

Presumably that undertaking was given in good faith and with knowledge of the 

Department’s finances, budget and commitments.  Unless the Department gave 

that undertaking, conveyed to the High Court on the date for the application for 

Leave to Appeal, with intent to defraud Tsoga and the Court, it is not clear why 

this amount could not be paid by the DPW on 28 February 2015.  There is 

simply no explanation why the DPW could not pay the amount or why enforced 

payment would jeopardise the entire Provincial Government and administration 

of the North West Province. 

 

67. 

I quote from the Answering Affidavit in the Review: 

 

“ 

“EXECUTION ON THE JUDGMENT: 

[41] The contention that the amount attached was not available to 

pay the Tsoga debt is not explained.  Nor is it explained how 

the R20 million was then paid.  The truth is somewhat 
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different to that proffered, namely that: 

 

[41.1] The Applicants and the Department have been aware since 

June 2010 that the Department undertook to pay Tsoga the 

Settlement amount; 

 

[41.2] On 16 May 2013 this Court Order directed such payment plus 

interest and costs within 14 days; 

 

[41.3] On 24 April 2014 the Court Order was held not susceptible to 

Rescission. 

 

[42] Despite this, the Department and the Provincial Government 

have simply seen fit to litigate on a grand scale and with 

contempt and to simply renege on financial commitments 

they were ordered by the Court to meet.  If the Judgment debt 

has not been budgeted for, the question is why was this not 

done?  There is no attempt to answer this most obvious of 

questions. 

 

[43] The question is a very simple on – why did the Fourth 

Respondent not allocate the funds?  The facile responses in 

[27] provide no answer. 
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[44] The allegations of wasted underspending [27] – [35] make, 

with respect, no sense.  No detail is given as to what the 

R30 million was earmarked for.  I do not accept the general 

claim in this regard.  The R30 million will not be returned 

(lost) to Treasury, if utilised to pay a Judgment debt. 

 

[45] The need for organs of State to respect Orders of Court 

seems to have been completely lost sight of.  The problem is 

indeed that the Department simply refuses to accept that 

there is a valid Judgment against it because it disagrees with 

the Judgment.  The fact is simply that the money will not be 

lost – it will discharge a legal liability of the Department.  

” 

 

68. 

How unsatisfactory the explanation of the failure to pay is, appears, inter alia, 

from the Applicants’ deponent asserting that he personally only became aware 

of the DPW’s payment obligations in March 2015.  That does not explain why 

the DPW did not pay on 28 February 2015 as it undertook. 

 

69. 

The reason why the Judgment Debt to Tsoga was not paid on 28 February 

2015 is clear – the Premier intervened and instructed the DPW not to pay the 
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Debt.  This was done not because the DPW could not pay it; it was because the 

Provincial Government decided that it wont pay the Judgment Debt because it 

did not accept the Judgments and orders of the High Court.  In the Review, the 

Applicant stated: 

 

“[106] The Department of Public Works negotiated a deferred 

payment arrangement because it was unable to pay the full 

amount upfront.  It undertook to pay the first amount in 

November 2014, and honoured this undertaking.  It undertook 

to pay the outstanding balance on 28 February 2015.  This 

amount was however not paid because the Head of 

Department in the Department of Public Works objected to 

the transaction and also because the Premier instructed that 

payment not be made and that this application be brought.” 

 

70. 

Obviously the nature and needs of the “projects” which required the funds to 

be immediately spent in these were extremely important.  In its Answer in the 

Review, Tsoga complained about the total lack of detail of the said projects, the 

lack of an explanation of the DPW’s undertaking to pay on 28 February 2015 

and the lack of any budget provision for the project.  No explanation of these 

aspects of any note was given in the Reply or in these papers.  There is no 

commitment to pay in the event the Review fails – it must then be understood 
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that the Debt has also not been budgeted for in this year’s budget.  This is 

simply arrogant, contemptuous and indeed illegal given the provisions of the 

SLA, especially S3. 

 

71. 

There is absolutely no indication when the High Court Consent Order for 

payment is going to be complied with – this is because the Applicants and the 

DPW clearly now (if they ever had previously) have no intention of complying 

with the Court order – despite the dateless offer to pay if the Review fails (in 

which Court?). 

 

72. 

The Applicants can hardly feign surprise at the reaction of Tsoga and its refusal 

to entrust the monies to the DPW or the Applicants.  No doubt some fresh 

litigation to challenge the Court Order will emanate from them when the Review 

application fails.  I believe that the history of this dispute shows that Tsoga has 

always been accommodating of budget and financial constraints.  That does not 

permit the Applicants and the DPW to ignore Court Orders. 

 

73. 

Review as a remedy is premised on a challenge to state activity by the right 

(appropriate) party at the right (appropriate) time for the right remedy. 
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74. 

In this case the right entity is the DPW, as the subject matter is an Order of 

Court made in litigation between Tsoga and it in the High Court.  The 

appropriate remedy is for the DPW to have rescinded the Order under the 

Common Law and / or in terms of the Rules of the High Court. 

 

75. 

The DPW brought such an application to rescind, instructing a new firm of 

attorneys (and still the current firm) and a new team of three Counsel.  It 

brought a detailed and voluminous application with a lengthy affidavit and many 

pages of annexures totaling some 300 pages.  In it, it covered each and every 

defect imaginable in the Court process and Settlement as set out also in these 

papers. 

 

76. 

The Rescission application floundered because the opposing party, Tsoga, 

could and did rely on the ostensible authority of the DPW’s legal team which 

compromised the disputed before Court.  Moreover, the Court disbelieved the 

DPW’s assertion that Counsel did not have actual authority.  It specifically 

rejected that assertion and found actual authority as well. 
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77. 

Indeed, it was quite clear that the Consent Order was drafted in Court, 

explained by the DPW’s eminent Senior Counsel, had certain adverse costs 

consequences for Tsoga and was asked for by all the parties and granted by 

the JP in Open Court with various Officials and Legal Advisors of the DPW (and 

DOH) present.  A sufficient time to allow payment was allowed and the draft 

was changed to reflect this.  This was an Order between the parties, Ilima and 

Treasury included. 

 

78. 

There was no protest until the date for payment came and went and the DPW 

reneged on the Order.  In the Rescission application it became clear that the 

DPW’s Legal Representatives had after looking at the dispute and at the 

“defences” now punted numerous times, advised that there was no bona fide 

opposition to the Tsoga application feasible.  

 

79. 

The DPW indeed, when it initially had cold water poured on some of the 

defences raised herein, asked eminent Senior Counsel (Brassey SC) and its 

legal team to consider if there was any way the DPW could attack the 

Settlement re amount, etc.  Consultations, documents and re-consideration by 

Counsel and the later views of Gauntlett SC answered pithily – NO.  
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80. 

The Rescission was dismissed on its merits with costs on a punitive scale to 

reflect the disingenuousness of the attack on the Court Compromise and Order. 

 

81. 

An ill-advised application or Leave to Appeal against the Rescission Order was 

abandoned at that hearing.  The DPW and Tsoga collated various amounts 

owing (mainly an arithmetic exercise set out in the papers) and the DPW paid 

the first tranche. 

 

82. 

What we now have is an attempt to evade the res judicata status of the Tsoga 

and Rescission Orders by the stratagem of reviewing the Settlement Agreement 

concluded in June 2010 and then, in some way, using it to deny liability in terms 

of the Court Orders (in what way does not appear from the papers – yet). 

 

83. 

The DPW in essence seeks to again impugn the Tsoga Court Order but it must 

do so indirectly for it is obviously bound by the Judgments (Tsoga and 

Rescission applications).  
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84. 

It is clear that the DPW and the Applicants (part of the same Provincial 

Government) jointly decided to frustrate the High Court’s orders (See [106] 

quoted above).  Such blatant disrespect for the Orders of this Court had to be 

cloaked.  It is clear that this is an application brought with the support and 

connivance of the DPW to rid the Department of an adverse Final Judgment.  It 

seeks to place Tsoga back at the pre-Settlement stage without any contractual 

bargaining strength and its materials just taken. 

 

85. 

Part of the charade presented required this application to attack the DPW’s 

original Settlement in June 2010.  Likewise the Record of Decision is sought.  

Of course the Applicants have all the “Record” – they are represented by the 

same attorneys who acted for the DPW in the Rescission which exhaustively 

deals with this.   

 

86. 

The contrived nature and inappropriateness of remedy, identity of Applicant 

litigants and the belated timing of this application are simply products of the 

basic un-tenability of this application.  
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87. 

The DPW had every opportunity (and used it) to find, formulate and advance 

defences in the Tsoga litigation – they failed to find any worthy of argument 

because there were none. 

 

THE FLAW: 

88. 

The Applicants have come here because they sought to avoid paying the 

second tranche of monies due under a High Court Order in an agreed amount.  

For very obvious reasons they choose to dress this up as a Review of a 

Departmental decision to settle the contractual dispute arising between the 

DPW and the Contractor, then Tsoga, in respect of the Construction of a new 

hospital.   

 

89. 

There obviously had to be a link between the eventual relief, the Court Order 

and the interim relief.  What the Applicants seek to stop, is enforcement of the 

Court Orders. 

 

90. 

The fundamental flaw in the Applicants’ case was that the final relief, a setting 

aside of the Settlement as “administrative action” (?), would not detract from 
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the Court Order which rested on a Second Court Settlement designed to 

compromise litigation risks. 

 

91. 

We respectfully ask the Court to consider the Rescission Judgment of 

Hendricks J which we annexed hereto marked “A”.  It sets out exactly how the 

dispute arose, how the Second Court Settlement was concluded and how it was 

made an Order of Court. 

 

92. 

Tsoga’s claim for payment and the execution and attachment resorted to when 

all else failed, are premised four square on the Court Order (and beyond that, 

the Second Settlement).  These legal acts were not impugned at all in the 

Review (and there is indeed no basis to do so) at all.  The interim relief which 

was approached and argued as such and premised on the probable success of 

the final relief, was thus in law and in fact disconnected to an essential peg to 

hang from.  

 

93. 

The Applicants have since the hearing appreciated this difficulty and thus state 

that they will amend their Review to target the Court Order and its immediate 

premises, the Court (Second) Settlement as well.  This they have not as yet 
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attempted.  They say this in their application in this Court. 

 

94. 

They seemingly deflect this fundamental blow by contending that this 

fundamental flaw came as somewhat of a surprise to the Applicants and only 

when this was spelt out in oral argument.  This protestation may at best for the 

Applicants be described as a strategic understatement particular since: 

 

The Full Judgment of Hendricks J in the Rescission matter was 

annexed to Tsoga’s Answer in the Review and it was described 

effectively as a short cut decisive answer to the entire Review. 

Pertinent, once again is [42] of the Rescission Judgment.  We 

repeat it: 

 

“The Department negotiated and drew up a settlement 

agreement as far back as 29 June 2009 (sic 2010).  

Almost four (4) years later it challenged the very same 

agreement in this Court (16 May 2013).  The matter got 

settled for a second time which settlement agreement 

as embodied in a draft order, was made an order of 

court.  The Department now challenges this order of 

court (the second settlement) some ten (10) months 

after it was made.  On two previous occasions and 
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after the passage of four years and ten months did the 

Department renege its agreement with Tsoga.  Without 

any stretch of the imagination, this is an abuse of the 

process of court.  The Department must now honour its 

agreement without further delay and without further 

waste of time, money and resources.  This Court will 

demonstrate its disquiet by ordering it to pay the costs 

on the punitive scale as between attorney and client.” 

 

94.1 In the Tsoga Answering Affidavit, the difference and the 

significance thereof was repeated.  I cite some of the passages: 

 

“[94] In any event, the Settlement was overtaken by 

the Settlement in Court and the Consent Order of 

Court.  The Departments in the Tsoga 

applications denied the validity of the Settlement 

but compromised on their then assessment of 

the risks in the litigation.  These legal acts are 

rightly not targeted in these proceedings but 

their existence destroys the basis for the current 

application.” 
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“AD PARA 20.1: 

[134] The Settlement Agreement settled a dispute premised 

on the Department’s repudiation of the Hospital 

contract.  That contract was for an amount of 

R456 million.  Tsoga contended that R30 million would 

be appropriate compensation.  The Department worked 

out the amount they considered appropriate and 

drafted the Settlement Agreement.  I have already 

annexed the relevant portions of the annexures.” 

 

“[135] I point out to the Court that the Department was then 

very keen for Tsoga to vacate its possession (and 

obvious lien) over the Site for it had already appointed 

another contractor to construct the hospital.  I also 

point out that the Department immediately the 

Settlement Agreement PJM6 was signed, took 

occupation of the Site, the materials on the Site and 

further construction commenced.  When the time for 

payment arrived and having done all the aforesaid to 

the detriment of Tsoga, the Department simply did not 

pay a cent or even provide an explanation of its 

conduct.” 

 

“[138] This statement of a continuing dispute is false.  What 
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transpired at Court was recorded in the Rescission 

application.  Tsoga did not ask the Court to make the 

Settlement an Order of Court.  The litigation was that 

the Department owed monies to Tsoga and it should be 

paid – that litigation was compromised, was settled 

and reflected in the Court Order.” 

 

94.2 In the Tsoga heads of argument filed prior to the hearing and 

prepared prior to even the Reply of the Applicants, the following 

was, inter alia, said: 

 

“[5] The Rescission Application contained full grounds on 

which the Department contended for the invalidity of 

the June 2010 Settlement and also for the invalidity of 

the Court Compromise and pursuant Court Order.  This 

was opposed by Tsoga.  Indeed, the very same 

grounds for impugning the Settlement as appear in this 

application, appeared in the Rescission Application.” 

 

“[6] The meritless nature of the Rescission Application in 

the form of the attack on the Court Compromise and 

Order, was fully exposed in the Judgment of this Court 

(Hendricks J) wherein the application was, after full 
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argument, dismissed with costs on the attorney and 

client scale (a copy of this Judgment is annexed hereto 

marked “A”).” 

 

“[14] There are any number of reasons why this application 

has no merit at all.  Most of these are set out in the 

Answering Affidavit and in these Heads.  There is, 

however, a very short answer to the entire application: 

 

The Department of Public Works has to pay 

Tsoga the remainder of the Judgment debt 

because there is a Court Order of this High Court 

which imposes such obligation.  High Court 

Orders are not administrative actions and they 

are not susceptible to High Court reviews.  That 

is the beginning and end of this case.” 

 

“[38] The current application seeks to revisit the merits of 

the Settlement.  This Court has already (and with 

respect rightly) held that the Department’s challenge to 

the Settlement was futile.  The Settlement was the bone 

of dispute in the Tsoga application.  That litigation 

resulted in a new Compromise at Court resulting in a 

Final Consent Order.  That Order was and is not open 
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to challenge based on the merits or demerits of the 

June 2010 Settlement.  The litigants considered their 

risks in the Settlement dispute and Compromised it in 

the Consent Order.  

See;  Annexure A  hereto “ 

 

95. 

The Applicants heedlessly carried on.  During oral argument it was once again 

explained that in the (First) Settlement the DPW and Tsoga as contracting 

parties compromised the risk regarding the validity of their assertions of their 

disputed respective rights and obligations in terms of a construction contract.  In 

the (Second) Settlement at Court, the parties which included the Provincial 

Department of Health, the Provincial Treasury, the liquidators of Ilima, the DPW 

and Tsoga compromised the litigation risks regarding the validity of the First 

Settlement and consequent costs exposure, through their legal representatives.  

That compromise was based on an assessment of the said litigation risks and 

made an Order of Court.  It was pointed out that the Applicants simply continue 

to ignore this in order to present a faint semblance of a case at all.  

 

96. 

The Review in the form presented to the Court below was thus and remains 

fundamentally flawed (over and above its other defects and lack of viability).  

The Court a quo indeed had an extremely obvious decision to make in this 
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regard. 

 

97. 

It is to be noted that this was not a case where the reviewing party was in the 

dark as to the “record of decision”.  As the rescission papers demonstrated, 

the Applicants knew full well and exactly what had transpired all along the way.  

This is common cause.  They effectively seek to escape the obvious 

consequences of their conduct of litigation.   

 

LEAVE TO APPEAL: 

98. 

It is not understood why and how the Applicants see fit to ask this Court for 

leave to appeal in a moot matter without approaching the High Court or the 

SCA.  Tsoga has been advised that this Court is only to be approached as 

effectively a Court of first instance and on an urgent basis in exceptional 

circumstances.  The only exceptional circumstances in this case are those 

compelling the summary dismissal of the entire Review application as an abuse 

of Court. 

 

99. 

It is also not understood how or why this Court was approached as a Court of 

first instance to deal with the alleged contempt of my attorney.  A litigant who 
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approaches a High Court for interim relief pending a Review does so exactly 

because it realises that absent such interim relief the other party is entitled to 

act in the manner it seeks to constrain it from acting in pursuant to the action 

being reviewed.  Absent such interim relief that is exactly what is to happen.  

Until the interim relief is granted, the Applicant would be exposed to such 

conduct, hence the urgency and interim relief sought.  How a litigant whose 

application for interim relief is indeed rejected by the Court can contend that the 

other party is in contempt (of what) for thereafter acting in pursuance of the 

Review act, is not understood.  The Applicants contend in effect that their 

rejected application for interim relief has guaranteed success via contempt 

proceedings once the refusal is appealed against.   

 

100. 

The Applicants contend that the R30 million is urgently required for projects of 

the DPW.  It was specifically challenged as to the lack of detail in this regard 

and indeed on the veracity of this in the Review application.  It saw fit not to 

respond with any detail and to merely repeat the same generalisation.  Even in 

the application it has, despite making several averments which do not appear in 

its Review application, still seen fit not to provide any such detail. 

 

101. 

In the proceedings below, Tsoga asserted positively that the DPW had in its 

planning indeed intended to pay the amount of R30 million to Tsoga from the 
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funds in issue and had so arranged its utilisation of funds.  That averment has 

not been answered because it is unanswerable.  If it was denied it would mean 

that the DPW had again in the Payment Agreement falsely represented to 

Tsoga that it was going to pay the second tranche on 28 February 2015. 

 

102. 

The Applicants had also not answered the pertinent question posed by Tsoga in 

the Review.  The DPW had, since May, known that there was a Court Order for 

payment of monies by the DPW to Tsoga.  The Provincial Government knew 

that through the Premier’s office and the Provincial Treasury knew that.  Indeed 

the DPW was a party to the Payment Application and the Consent Order. 

 

103. 

Why, given the clear obligation under the SLA, did the DPW and the Applicants 

not budget for the payment of the Judgment Debt?  There is no answer to that 

which is not redolent with contempt for this Court’s jurisprudence and National 

legislation and the High Court and indeed the Constitution.  I  quote what was 

said in the Answering Affidavit: 

 

“[148.11] Once again rather curiously (in paragraph 31) the 

Provincial Government accepts the functioning 

of the Fourth Respondent can be continued by 
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the provision of what is termed to be extra 

monies on a “rollover application”.  But once 

again rather shamelessly, the Applicants 

contend “... there is no reason why the 

Department of Public Works should be made to 

apply for access to funds, that it in this financial 

year has a legislative entitlement to and 

moreover, which has in the light of this 

entitlement committed to important public 

projects.”  What is Tsoga and the Court to make 

of this statement?  It can accordingly get the 

money but does not want to do it. This also 

impacts fatally upon the whole case of 

irreparable harm, and the strategic 

overstatement that sans the order, the Fourth 

Respondent will be paralyzed.” 

 

THE MOOTNESS OF THE LEAVE FOR APPEAL APPLICATION: 

104. 

It is not clear why the Applicants seek Leave to Appeal from this Court on an 

urgent basis.  Whilst Tsoga ask this Court to dismiss the Applicants’ Review 

finally, there was no need to bring or persist in this application once the 

Applicants’ attorneys had secured the funds owing and undertook to hold it 
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pending the determination of the Review (and not another Appeal) by the North 

West High Court.  I refer to the affidavit of PEYPER in this regard.  Especially 

since the Applicants have now agreed to the timetable which shall see, absent 

this Court’s dismissal of the entire Review, the Review hearing taking place on 

13 and 14 August 2015.   

 

REVIEW – APPEAL: 

105. 

The Applicants acknowledge that their relief is nonsensical unless they can 

successfully impugn the Court Order.  That can only be achieved by Rescission 

or Appeal.  High Court Orders cannot be reviewed – that is trite law and indeed 

also implicit in PAJA. 

 

106. 

The Applicants indicate that they intend amending their relief to include the High 

Court Order in the ambit of the Review.  That they cannot do.  Moreover, no 

grounds on which they can impugn such Order have been set out and none 

indeed exist.  Once they recognise the fatal flaw in impugning the 2010 

Settlement only as the way to impugning Court Orders, it is not clear how or 

why they can contend that the Judgment of the Court a quo was wrong. 
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SPECIAL COSTS ORDER: 

107. 

Tsoga and Peyper ask that this application for effective interim relief and a final 

contempt Order be dismissed with costs on the attorney and client scale with 

the costs of two Counsel. 

 

108. 

The ultimate irony of the elaborate snakes and ladders game still played by the 

State organs in these proceedings is that when Tsoga exasperated by the 

State’s repeated failure to satisfy the Judgment Debt despite Court Orders and 

undertakings to honour these, resorted to a contempt application to promote 

compliance, the DPW resisted it on the basis that it was a money judgment and 

Tsoga must execute.  When Tsoga took this contention to heart, the Review 

adder threatened to swallow it and the Court Order.  The Applicants and their 

co-departments have litigated on a grand scale (normally about 3 Counsel 

launched exhaustive enquiries and drew prolix papers) and quite irresponsibly. 

 

ALLEGED COUNTERCLAIM: 

109. 

In their Notice of Motion, the Applicants assert that the Consent Order must be 

stayed until the Applicants’ Counterclaim for damages are adjudicated. 
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110. 

With great respect, Tsoga pointed out to the Court below that: 

 

110.1 Any contractual counterclaim vested and if alive vested in the 

DPW (the Construction Contract was concluded in its name as the 

Employer). 

 

110.2 That this possible alleged Counterclaim was known to the 

Department and all involved at all material times and indeed prior 

to the Settlement.  It was referred to (without enthusiasm) in the 

DPW’s Answer in the Tsoga application.  The DPW had every 

opportunity to raise this Counterclaim and to pursue it 5 years ago.  

Apart from the difficulties with prescription and the like, and the 

Settlement expressly compromising all claims inter partes and the 

Court Compromise and Court Order also being final so as to 

dispose of all claims between the parties, it is indeed extremely 

unfair and prejudicial to raise it now; 

 

110.3 In the Review Answer, Tsoga pointed out the prejudice (quoted 

above) and that it also could then simply have instructed the 

relevant specialist subcontractor to fix its subcontract work at no 

cost to Tsoga. 
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111. 

Indeed, the DPW and the Applicants realise that the DPW cannot dare put its 

face in Court and claim payment based on the alleged Counterclaim after the 

Settlement, the application, its Settlement at Court by its Legal Representatives, 

the Consent High Court Order and the Rescission Application, the abandoned 

application for leave to appeal it and its Agreement to pay the amount owing as 

calculated and agreed – now suddenly the contractual claim for 2010 (which 

Tsoga disputed) vests in the Provincial Government. 

 

112. 

I point out to this Court that it suited the Department to conclude the Settlement 

in 2010. 

 

113. 

In this regard I draw the Court’s attention also to the fact that the DPW at the 

time of the Tsoga hearing had a different Head of Department and internal 

advisors and officers as those who were there at the time of settlement.  There 

is and can be no suggestion but that the DPW was keen to persist in the 

repudiation of the Settlement and indeed leave no stone unturned to find a 

reason to resist the application.  In seeking to resist the application, the DPW 

obtained advice and legal services from the State Attorney, Junior Counsel and 

a Senior Silk Advocate Brassey SC.  These opinions were disclosed in the 

DPW’s Rescission application.  In the first opinion, the two Counsel advised that 
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the Department could not escape the Settlement because it, during the later 

construction, established that it offered too much by way of Settlement.  In the 

second opinion it is recorded that Counsel was tasked to find “any other” 

ground for escaping the Settlement.  It is clear that Counsel consulted, 

considered documents and defences relating to Ilima’s winding-up, authority, 

misrepresentation and any other reason to avoid payment.  They concluded that 

there was none that they could establish despite a thorough investigation by the 

Department.  

 

114. 

They also confirm by clear implication that the Department had very little choice 

but to settle the matter as they had done because the DPW had wanted the 

Tsoga contract ended and immediate possession of the site without litigation 

battle.   

 

115. 

Thereafter the DPW met Advocate Gauntlett SC and consulted with him and 

arranged for him to represent them at the hearing.  He made it clear that he 

could see no bona fide manner in which payment to Tsoga could be disavowed.  

What followed is set out in the Rescission Judgment. 
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116. 

Tsoga was indeed advised that it had good prospects of success in the 

application by its legal representatives (who also were engaged after the 

litigation had already commenced).  It is not a question whether the contractual 

defences in one form or the other, was sound.  Tsoga exercised its right to have 

the disputes over the validity of the Settlement decided by litigation.  But for the 

Compromise at Court, Tsoga would have presented oral argument at the date 

of hearing.  The papers were in place, the DPW (and the State Respondents) 

and Tsoga had filed heads, the Ilima liquidators had Counsel present, the Judge 

had read the papers and Counsel were ready to argue.  The litigation was then 

compromised as described in the Rescission Judgment.   

 

117. 

However, the conduct of Counsel and the State attorney at Court is described 

or classified it was not administrative action.  It is difficult to postulate that 

Counsel for the State organs, would have persuaded the Court (by a mala fide 

defence) not to grant a payment order against the DPW at least.  It is idle to 

speculate on this or the possible contractual and other defences open to the 

DPW then.  It suffices to say that even the DPW Counsel at the time advised 

the DPW of the un-tenability of such defences.  It suffices to say as in the 

Rescission application that these defences could all (none was secret or 

represented any Eureka moment) have been pursued at the time – in the 

opinion of many Senior Counsel that was rightly not done.  Thus the DPW’s 



C:/2015/PLEADINGS/AFF -  Page 59 of 79 
Prov Govt NW & 1 other v Tsoga Developers & Others (Third Resp-Opp) [ConCourt] 

earlier cancellation of the Construction Contract was contested by Tsoga.  It 

was common cause that at the time the DPW had been in breach for some time 

of its payment obligations as certified by its own architect / agent.  There was a 

clause in the Construction Contract which precluded the Employer from 

cancellation when it was in material breach of the Agreement.  I say this to the 

Court not to argue the rights and wrongs of cancellation / repudiation but simply 

to illustrate that the Settlement and the Subsequent Compromise at Court were 

reached in a very different context than the Applicants seem to imply.   

 

118. 

In short, the 2010 Settlement compromised different risks for the parties – it 

compromised their Claims and Counterclaims premised on the Construction 

Contract and the performance thereof. 

 

119. 

In this regard I point out to the Court that the Tsoga choice did not lie between 

compromising its claims in the amount considered appropriate or the rigours of 

a damages action.  Tsoga had a third alternative – to continue its documented 

rejection of the DPW cancellation and to insist on the performance of the 

contract by both parties (this last alternative was of course extinguished by the 

Settlement and the Tsoga performance in terms thereof). 
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120. 

In the Court Settlement as embodied in the Consent Order, the parties 

compromised their risks as to the validity of the Settlement and their liability for 

costs.   

 

121. 

I also point out that the parties to the Settlement included parties not part of the 

June Settlement. 

 

122. 

The Court Order does indeed not depend on the 2010 Settlement for its validity. 

 

123. 

Tsoga has been advised that the DPW’s legal duty to budget for such payment 

is clearly set out in S3 of the SLA (as amended). 

 

124. 

The amended legislation brings equality to the post Judgment position of the 

State and any other Judgment Creditor.  It does so, subject to certain 

qualifications intended to: 
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124.1 Allow the State some time deemed sufficient to meet the debt; 

 

124.2 Ensure that the relevant Treasury is made aware of the Judgment 

so as to ensure that it satisfies it; 

 

124.3 Permit the State to designate what movable assets may be 

attached; 

 

124.4 Provide that the non-satisfaction of a Judgment Debt constitutes a 

criminal offence. 

 

See the NYATHI 2008 Judgment (supra). 

 

125. 

The obvious party to bring an application to set the warrants aside either 

because they are irregularly issued and implemented or would be covered by 

the provisions of S3(10(a), would be the Department of Public Works. 

 

126. 

This was not done.  The Department had to comply with S3(10)(b) – i.e. it would 

have had to indicate a substitute list of movable property so that the Judgment 
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creditor could attach these and sell these in satisfaction of his claim.  This of 

course would simply change the mode of liquidation to meet the debt.  The 

purpose of this application is not that – the purpose is to negate the Court Order 

and Rescission Judgment.  A State Liability Act complaint is thus not brought by 

the debtor whose assets have been attached.  

 

127. 

It is pointed out that S3(10)(a) indeed does not find application in the 

circumstances of this case – S3(10) applies where the assets in use by the 

Department or entity concerned have been attached in order to sell these in 

execution. 

 

127.1 The Judgment in the Tsoga application was clearly a Final 

Judgment – see definition Final Court Order in S4A of the State 

Liability Act: 

“ 'final Court order' means an order- 

(a) given or confirmed by a Court of final instance; or 

(b) given by any other Court where the time for noting an 

appeal against the Judgment or order to a higher 

Court has expired and no appeal has been lodged: 

Provided that where a Court thereafter grants 

condonation for the late lodging of an appeal, an 

order given or confirmed by the Court hearing such 
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appeal; ” 

 

127.2 It was not appealed against and the Rescission Application in any 

event has also failed. 

 

128. 

The Applicants’ interest in impugning the warrants rests on their assertion that 

they can review and set aside the Settlement Agreement.  That interest is not 

the interest contemplated in S3(10) nor have they any case to make on that 

basis.  Likewise, impugning the Settlement cannot disturb the Final Order of this 

Court. 

 

129. 

The State Attorney was obliged to inform the Department and the Provincial 

Treasury of the fact of the Final Order – S3(2).  There is no reason to suppose 

that he did not.  Likewise the Applicants’ present attorneys had to inform the 

Department and Treasury of the outcome of the Rescission Application. 

 

130. 

However, even more telling, the Treasury was a party to the Tsoga application.  

It indeed got a costs order in its favour (with some of the other State 

Respondents therein).  It was well aware of the dispute and even gave opinions 
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on the merits of the Tsoga claim.  

 

131. 

It is thus not as contemplated in general in S3 a case of the Final Order having 

to be brought to the attention of the Treasury – the Treasury was well aware of 

it and so too the Department.  

 

132. 

It is clearly a threshold requirement for the State’s right to relief in respect of 

warrants of execution, that it should indicate how and when it is going to satisfy 

the Judgment debt which it must recognise as final.  This is not the Applicants’ 

case. 

 

133. 

I now turn to some of the individual averments. 

 

134. 

In this case the Applicants contend that the Judgment creditor had not followed 

the strict procedure prescribed in the State Liability Act.  The Respondents state 

that there was at least substantial compliance given the circumstances below.  

What Tsoga did meets fully the purpose of the State Liability Act in its 

constitutional format. 
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AD PARA 14: 

135. 

135.1 The funds are in the trust account of Peyper Attorneys.  An 

undertaking has been furnished to the Applicants that it will be 

held there pending the outcome in the High Court of the “Review” 

application. 

 

135.2 The allegations in par 14.2 are false, contrived and sensationally 

exaggerated.  I have explained why hereinbefore.  The two 

warrants do not lie at the heart of this case.  At the heart of this 

case lies the Applicants’ refusal to comply with Court Orders.   

 

AD PARA 17: 

136. 

This is not entirely correct.  The Applicants are informed that noting an appeal 

serves no purpose for its suspends nothing and my attorney specifically put a 

proposal for the funds to be held in his trust account pending the outcome in the 

High Court of the review proceeded with on an expedited basis.  Not because 

he had to, but because that was thought to be the sensible interim step.  This 

was set out in writing and a reply was sought.  Typically, the Applicants were 

above deigning to respond. 



C:/2015/PLEADINGS/AFF -  Page 66 of 79 
Prov Govt NW & 1 other v Tsoga Developers & Others (Third Resp-Opp) [ConCourt] 

 

AD PARA 18: 

137. 

The allegations of mala fides are denied. 

 

AD PARA 27: 

138. 

The funds were not earmarked for specific use.  I deny this and have explained 

why. 

 

AD PARA 28: 

139. 

These averments are denied.  The Applicants obtusely simply refuse to accept 

that they have no automatic rights pending a review. 

 

AD PARA 29: 

140. 

The monies are owed by the Department of Public Works (“DPW”) to Tsoga 

(“Tsoga”).  The DPW intended (unless it committed fraud) to pay the 

committed amount from that account to Tsoga on 28 February 2015 in order to 

comply with a Court Order.  The Applicants prevented that pay-out.  The funds 

are, with respect, far safer from dissipation in Tsoga attorney’s Trust account, 
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than in the Applicants’ hands. 

 

AD PARA 30: 

141. 

In the specific circumstances the only constitutional issue of moment is the 

Applicants’ defiance of Court Orders. 

 

AD PARA 38: 

142. 

It is Tsoga’s recollection that the Court dismissed part A of the application. 

 

AD PARA 39: 

143. 

This is a perversion of what was said.  Tsoga indicated that it has long since 

accepted that that writ is discharged.  The DPW had every right to take back the 

vehicles.  If the Applicants wanted that recorded they could do so.  The alleged 

invalidity is disputed.  In its Heads, Tsoga stated: 

 

“101. The first warrant has been overtaken by the second and 

indeed can be discharged (Tsoga had released the vehicles).” 
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AD PARA 41: 

144. 

The corollary to this assertion is that the Fourth Respondent committed fraud 

when its Head of Department, signed a written undertaking to pay the Judgment 

Debt – the Second Tranche on 28 February 2015.  Unless fraud was 

committed, and now promoted by the Applicants, those monies had to be used 

for payment to Tsoga. 

 

AD PARAS 42 - 51: 

145. 

The DPW could and should have budgeted for payment and it seemed to have 

done so.  These allegations are contrived.  Payment of a Judgment Debt does 

not amount to unspent funds still in the hands of the DPW. 

 

AD PARA 46: 

146. 

This is exactly in conjunction with the fraud corollary, why the urgent 

constitutional crisis and destruction of the Provincial Administration is just so 

much hyperbole and rhetoric.  It is certainly not only in the public interest but 

indeed a legislative imperative for the Provincial Government to comply with 

Court Orders and to budget for payment thereof and not to defy such Orders or 

ignore their existence.’ 
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AD PARAS 52 - 53: 

147. 

It was wholly irresponsible to approach this Court directly.  The allegations of 

urgency are wholly contrived. 

 

AD PARA 54 - 60: 

148. 

One does not sell attached monies.  The Review does not affect the existence 

and operation of the High Court Order which is not subject to Review, let alone 

does a stale, already determined indirect appeal against the outcome of those 

Court proceedings do so.  The vehicles are not an issue and the Applicants 

know that.  That is no different to any process where monies or assets in 

excess of that required to satisfy the judgment debt, are returned.  

 

AD PARA 61: 

149. 

This Court should dismiss this entire application and if so indeed the entire 

Review.  The only parties which deny having access to the vehicles are the 

Applicants: the DPW had and has the vehicle keys.  They know full well they 

can fetch these from the Sheriff at any time. 
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AD PARA 63: 

150. 

The writs were issued by the Registrar after he was satisfied that Tsoga was 

entitled thereto. 

 

AD PARAS 64 - 84: 

151. 

It is common cause that the attached monies were for the DPW’s use.  The 

DPW agreed to pay the monies on 28 February 2015 and obviously from those 

funds.  It had an obligation to budget to pay Judgment Debts.  The lecture in 

these paragraphs has at best little relevance given these facts. 

 

AD PARAS 85 - 99: 

152. 

152.1 The Provincial Government, in the sense the Applicants use the 

term, the Premier’s office, the Treasury, the DPW, and the 

Department of Health all knew full well of: 

 

152.1.1 the Settlement; 

152.1.2 the Tsoga application; 
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152.1.3 the Rescission Application; 

152.1.4 the Judgment; 

152.1.5 the abandoned appeal application; 

and 

152.1.6 the DPW’s subsequent final undertaking to pay.   

 

152.2 The funds were available, earmarked by the DPW for payment to 

Tsoga to finally discharge the Judgment Debt.  The Applicants 

then prevented the pay-out but that changed none of the above.  

There was no interference with monetary policy in this case – the 

principles and issues raised simply do not arise in the peculiar set 

of facts. 

 

AD PARA 100: 

153. 

This is not so.  I quote from Tsoga’s heads of argument filed prior to the 

Applicants’ Replying Affidavit and their Heads of Argument.  I have particularly 

referred to this. 

 

“[101] The first warrant has been overtaken by the second 

and indeed can be discharged (Tsoga had released the 
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vehicles).” 

 

AD PARA 101 - 107: 

154. 

These arguments are without merit.  The Judgment Debt bore interest at 15.5% 

per annum since July 2010 in terms of the Court Order, VAT was payable and 

costs.  The amount agreed by the DPW on considering the calculations and 

figure was R50 million.  It was not a thumb-suck.  Moreover, this is hardly an 

issue which deserves this Court’s attention as opposed to at least, the Courts 

below.   

 

AD PARA 109: 

155. 

The Applicants’ version of the contractual disputes and the contractual regime 

and all that was compromised is entirely distorted and indeed disingenuous.  I 

will only deal with a few aspects to illustrate this.  This Settlement was not made 

an Order of Court by Leeuw JP.  Her Order does not say that.  What transpired 

appears from the Rescission Judgment. 

 

AD PARA 110: 

156. 

The Settlement agreement was not based on three certificates.  The DPW paid 
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two certificates for some R10 – R11 million, months after these were issued by 

the principal agent, an established firm of architects.  The Settlement allowed 

an interest component for such late payment.  The only certificate in issue was 

13 which was for some R3 million and was in serious dispute.  The DPW also 

held retention monies of R6 million (10% of certified work to date).  There were 

materials on site worth millions and other items.  Tsoga shelved any loss of 

profits claim.  It is nonsense that Tsoga issued the payment certificates – the 

DPW’s said principal agent did.  What Tsoga objects to is that even the most 

cursory reading of the litigation papers in this matter would reveal that the 

above is just a distorted picture of the 2010 Settlement context. 

 

157. 

I quote what Tsoga said in its answer in the Review (many of these issues were 

indeed addressed in the Tsoga application and is indeed reflected in the 

voluminous documents annexed to the Rescission application:  

 

“[95] The grounds on which the Applicants seek to attack the 

Settlement have in any event been raised in the Tsoga 

application or were available to be raised but not resorted to.  

Similarly these grounds were again raised in the Rescission 

application but struck down because they were all raised 

before, or considered before and abandoned or were 

available to be raised in the Tsoga application. 
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[96] Indeed, the same firm of attorneys which represented the 

Department of Public Works in the Rescission application 

and which represented the Department when the application 

for leave to appeal was finally abandoned at the day of 

hearing, represents the Applicants herein. 

 

[97] If needs be, the bases of the various grounds of attack on the 

Settlement can be referenced to the litigation papers.  This 

would require these papers to be significantly increased in 

volume if all these references are to be annexed hereto.  I 

have been advised not to increase the costs and the 

demands on this Court’s time because these grounds are 

simply irrelevant.  These could have been raised (if 

meritorious in any degree) in the Tsoga application.  The fact 

remains that the Department, at Court, agreed (and sensibly 

so) to the Settlement of the litigation, in terms of the Consent 

Order.  The merits or demerits of the alleged grounds for 

impugning the Consent Order (and the validity of these 

grounds indeed have serious question marks over them) are 

indeed irrelevant to the challenge made herein.  The 

Departments clearly risked the possibility that they may have 

succeeded in impugning the validity thereof, in settling on 

the Consent Order. 
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[98] I simply say to the Court that the Tsoga application, in a very 

thorough and detailed manner, set outs the facts and 

admission of breach of the contract by non-payment of Tsoga 

of certified monies and the true background to the 

Settlement.  These averments were not challenged and they 

were in fact correct.  

 

[99] Indeed, the Department expressly raised the contracting 

party / Ilima insolvency / Entitled to payment issue in the 

Tsogo application.  It had no merit.  The Department indeed 

accepts that it was fully aware of all the potential “defences” 

where by the Settlement Agreement is now imputed, at the 

time the Court compromise and Court Order was agreed to.  

This appears from, inter alia, the strike out application.  This 

is with respect, the end of the matter.” 

 

158. 

The snide implication that Ms Ntshabele and Mr Tselane did Tsoga some favour 

by not cancelling the contract, is simply false.  The DPW was advised by its 

principal agent, an established firm of architects which remained principal 

agent, that is was commercially and for other practical reasons a good idea to 

let Tsoga complete the project.  
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159. 

These issues are contractual issues.  The deponent’s assessment is simply his 

opinion based on selected out of context contentions.  The internal squabbles of 

the Provincial Government are neither within Tsoga’s ken nor its concern, nor 

were these in any way influential in the litigation which ensued.  

 

AD PARA 146: 

160. 

It is clearly not in the interests of justice to grant the application.  The Applicants 

“Review” was and is fatally flawed. 

 

AD PARA 146 - 147: 

161. 

The refusal of the interim relief does not render the warrant of execution un-

executable.  It was always executable given the Judgment Debt and remains 

so.  Despite this, Tsoga has given the Applicants the anti-dissipation 

undertaking until the Review is finalised before the Review (not Review Appeal) 

Court. 

 

AD PARA 150: 

162. 

Unless the DPW claims that it can ignore Judgment Debts, it had to pay the 
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monies in question.  Payment of a Judgment Debt is not a loss.  Tsoga did not 

attach the Revenue Fund itself.  It attached monies which the DPW was entitled 

to and had obviously earmarked for payment to Tsoga. 

 

AD PARA 160: 

163. 

There is no ongoing dispute.  The Applicants’ approach that a dispute is 

ongoing for so long as they consider it to be, despite the definition of a Final 

Judgment in the SLA, is fundamentally wrong. 

 

AD PARA 164 - 166: 

164. 

This Court’s jurisprudence is diametrically opposed to the direct access sought.  

If needs be this will be addressed in argument. 

 

AD PARA 168 - 172: 

165. 

There are no prospects of success.  Such prospects must relate to the Court 

Order and the Rescission Judgment. 

 

166. 

It is incorrect that the High Court must have found for Tsoga on all 4 aspects (it 
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should have).  The fundamental flaw is that the Court Order executed on was 

not impugned and the Review simply could not support interim relief when it 

was a hopeless case made out.  The writs were never a self-standing part of the 

relief. 

 

AD PARA 180: 

167. 

In par [180] the Applicants say: 

 

“If the Review application is unsuccessful, the money said to be 

due in terms of these writs will indeed be paid, together with the 

interest thereon, as provided for in the Court Order.” 

 

168. 

I have heard that before.  Indeed Tsoga has heard it so often before that it 

ranks way beyond “the cheque is in the post” uttered during the postal strike. 

 

AD PARA 182: 

169. 

The Applicants have no remedy because they have no right.  It is thus not odd 

that they cannot postulate an alternative remedy.  They can certainly await at 

least the outcome of the Review. 



C:/2015/PLEADINGS/AFF -  Page 79 of 79 
Prov Govt NW & 1 other v Tsoga Developers & Others (Third Resp-Opp) [ConCourt] 

 

170. 

These applications are to be dismissed with costs on the attorney and client 

scale with the costs of two Counsel.  The Applicants’ snakes and ladders 

manner of litigation fully warrants this. 

 

________________________________ 

DEPONENT 

 

I HEREBY CERTIFY  that the deponent has acknowledged that he/she knows 

and understands the contents of this affidavit which was signed and sworn to 

before me at                          on this the           day of                     2015, the 

regulations pertaining to the administering of an oath having been observed. 

 

 

 

________________________________ 

COMMISSIONER OF OATHS 

 

 

 


