
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO.: CCT91/2015 

In the matter between: 

 

PROVINCIAL GOVERNMENT:  

NORTH WEST PROVINCE First Applicant 

THE DIRECTOR GENERAL: 

OFFICE OF THE PREMIER Second Applicant 

 

and 

 

TSOGA DEVELOPERS CC First Respondent 

WANDILE BOZWANA Second Respondent 

EUGENE PEYPER ATTORNEYS Third Respondent 

THE SHERIFF OF THE HIGH COURT:  

MAHIKENG Fourth Respondent 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF PUBLIC WORKS Fifth Respondent 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF HEALTH Sixth Respondent 

HEAD OF DEPARTMENT: NORTH WEST 

DEPARTMENT OF FINANCE Seventh Respondent 

 

 
FIRST TO THIRD RESPONDENTS’ PRACTICE NOTE 
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1. Nature of the proceeding: 

Application for leave to appeal directly to this court against the 

refusal of interim relief in the High Court Mahikeng.  

 

2. Issues that will be argued – Respondents: 

 

2.1 The applicant failed to make out a prima facie right. The 

pending review is doomed to failure.  

 

2.2  None of the other requirements for an interdict have been met.  

 

2.3  There is no case made out against the third respondent for 

contempt of any court order.  

 

3.  Portions of the record relevant:  

 

The whole record must be read.  

 

4.  Estimated duration of argument:  

 

3 hours.  
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5.  Summary of argument:   

The facts of this matter speak for themselves. The first 

respondent and the fourth respondent settled a dispute 

between them in 2010.  That dispute emanated from a building 

contract in terms of which the first respondent as joint venture 

partner built a hospital in Brits. The fourth respondent (DPW) 

made an offer of settlement which the first respondent (Tsoga) 

accepted.  This did not qualify as administrative action The 

DPW did not pay the agreed amount. 

 

Tsoga sued, by application, for the money and that proceeding 

was vehemently opposed. Most of the issues now regurgitated 

by the Applicants were considered and some were raised as 

defences. However, and after receiving advice from the State 

Attorney and eminent senior and junior counsel, the DPW 

compromised at Court and agreed to an order in May 2013. 

This obligated the payment of some R22 million, VAT, interest 

and costs. Tsoga agreed to pay the costs of parties incorrectly 

joined.  

 

Again the DPW did not pay. It launched a massive rescission 

application relying on inter alia the apparent lack of authority of 
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its legal representatives amongst a host of defences. That 

application was dismissed with punitive costs. 

 

The DPW sought leave to appeal but abandoned that 

proceeding on the morning of the hearing. 

 

The DPW did not pay.  A writ was issued in compliance with 

the State Liability Act and vehicles were attached n September 

2014.  In November 2014 Tsoga and the DPW agreed on the 

release of the attached vehicles, on condition of part payment. 

This was paid but the second payment of some R 30 million 

was not made.  A second writ followed which attached the 

DPW's right title and interest to monies allocated to it and kept 

in a sub account of the Provincial Revenue Fund.  The 

application was launched subsequently, seeking interim relief 

pending a review.  

 

The review seeks to impugn the 2010 settlement.  It is 

launched outside the 180 day time period set in section 7 of 

PAJA.  No proper case is made out for condonation 
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The decision to settle taken in 2010 is not susceptible to 

review.  It is not administrative action. The present applicants 

cannot moreover as unrelated parties carp about the nature of 

the transaction. It does not have locus to do so, and even if 

they had, the effect of the settlement disentitles the 

regurgitation of the merits and demerits of the bargain.  

 

The second Court settlement agreement which led to the May 

2013 order is not impugned. It is left to stand. It simply cannot 

be contended that this order is a nullity, as it did not offend 

against section 217 of the Constitution.  Indeed, the dispute 

compromised is not covered by this section. 

 

The act of attaching the right title and interest of a debtor to 

funds kept in a bank account is part of the execution process. 

Rule 45(12) of the High Court rules permit this. It is a movable 

asset that can be attached and satisfaction so claimed. 

 

When the debtor is an Organ of State, movables may be 

attached after the prescribed process is followed. This does 

not do violence to section 226 of the Constitution, because 

that "withdrawal" relates to the apportionment and 
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commensurate withdrawal of money from the revenue fund.  

Clearly the monies attached represented adequate funds 

available in the vote of the Department.  

 

Leave to appeal should be refused with costs on the scale as 

between attorney and client. The attached funds are kept in 

trust pending the review.  This impacts upon the need to have 

this matter argued, as no harm can befall the Applicants in the 

interim.  

 

5. List of authorities: 

 Appended to written submissions.  


