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INTRODUCTION:  

1. 

 

1.1 The applicants have filed a notice of intention to amend. This document 

is appended marked “R 1”. It however makes little sense, in that it seeks 

to amend part B of the relief claimed in this court. There is no part B in 

this application for leave to appeal. It is also does not site all the parties 

in this proceeding. It is believed to have been filed in error, but the 

respondents cannot but record the irregularity and complain about the 

uncertainty caused. If the notice has not been filed in error, it would 

mean that a significant portion of the relief that was sought from this 

court has ostensibly been. The entire relief sought against the third 

respondent (“Peyper Attorneys”) is apparently discarded. 

 

1.2 Moreover (and the confusion is only exacerbated hereby), the heading of 

the statement filed by the applicants on 21 August 2015 exclude Peyper 

Attorneys.  It is recorded that the respondent intends objecting to the 

proposed amendment, and as far as Peyper Attorneys is concerned, 

specifically because the proposed amendment does not include a tender 

for costs. This may also impact upon the readiness of the dispute to be 

heard on the date determined by the Chief Justice. 
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1.3 In what follows, the first, second and third respondents (collectively 

referred to as “the respondents” hereafter) take issue with some of the 

facts advanced. The Applicants have gone further and sought to argue 

the application as well. The response has to be in kind.  

 

1.4 It is recorded that no factual or legal basis is advanced for the (initial) 

contempt case against Peyper Attorneys. That claim should be dismissed 

without more, and the Applicants should be ordered to pay the costs on 

a punitive scale. 

 

2. 

AD PARAGRAPH 2 and 3: 

 

2.1 These submissions are incorrect. 

 

2.2 Djadje AJ referred1 to the well-known decision of Setlogelo. The learned 

acting Justice then applied the principles in exercising her discretion. 

 

2.3 It is in any event submitted that this submission and argument is legally 

unsound.  This court in the Outa case, specifically held that it is 

unnecessary to fashion a new test for the granting of an interim interdict.  

                                         
1
 In paragraph 10 of the Judgment 
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The only further requirement is that the test must be applied cognisant 

of the normative scheme and democratic principles that underpin the 

Constitution.  The Constitution must be promoted, which include the 

doctrine of legality, the principle that the law reigns supreme, and that 

court orders must be respected and obeyed by the State and it’s subjects 

alike. 

 

2.4 In fine, the learned Acting Justice found no prima facie right for purposes 

of the interim interdict. It is then settled law that an interdict cannot be 

granted, no matter how favourable the other considerations may be. 

 

3. 

AD PARAGRAPH  4: 

 

3.1 The use of the word “ostensibly” amounts to misdirection. The first writ 

of execution was obtained on the court order granted, as was the second 

writ. 

 

3.2 It obligated not only the payment of the capital therein stated, but also 

interest on that amount from the date mentioned. 
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4. 

AD PARAGRAPH  6: 

 

4.1 Once again, this is simply incorrect. The 28 May 2013 order did not only 

obligate the payment of the capital outstanding, but also interest.2 

 

4.2 All the respondents did was to calculate the interest in accordance with 

the rate as at the date of the application for the writ, and present the 

calculation to the Registrar who issued it.  It so only quantified the 

interest that was paid. It is to be noted that no issue is taken with the 

calculation method or the arithmetic. That is and was not the Applicant’s 

case.  

 

4.3 The 4 September 2014 (first) writ was followed by the agreement 

appended as annexure “A5”, and the first instalment payment of R20 

million. The Sheriff of that Court was then instructed to release the 

vehicles, but they remained in possession of the Sheriff.  The agreement 

then concluded (A5) pertained specifically to the release of the vehicles, 

on the terms therein enunciated.   

                                         
2
 See: p. 101 of the statement filed by the applicants, par. 1.2 - the order. This clearly 

 reads: 
  

“....... interest on the latter amount at a rate of 15,5% per annum from the 30
th

 day 
of July 2010 to date of payment.” 
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4.4 Quite simply and once again based on the 2013 order (subtracting 

obviously the R20 million that had at that stage been paid) the further 

writ of execution was issued.  Once again, its amount was properly 

quantified to the Registrar of the North West High Court. It cannot be 

overemphasized that this was precipitated by the Department of Public 

Works failing to pay what the court had ordered. 

 

4.5 It is materially incorrect to allege that the second writ was obtained on 

26 November 2014 agreement. It was obtained in terms of the 2013 

order. This agreement did no more than record the exact amount that 

was outstanding in terms of the initial order, and the release of the 

attached assets. It most certainly did not novate the obligation created 

by the court order, nor was it relied upon at any stage for purposes of the 

execution process. 

 

5. 

AD PARAGRAPH  7: 

 

For the reasons advanced above, this is incorrect. 
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6. 

AD PARAGRAPH  8 and 9: 

 

6.1 This paragraph is not correct. 

 

6.2 The settlement agreement that was (then in 2010) concluded with the 

Department of Public Works in the North West Province, was because of 

issues related to the unlawful repudiation and cancellation of the 

contract that was in existence prior thereto.  The first respondent and 

the Department of Public Works were in a deadlock as to their rights 

against each other, and decided to settle that dispute. 

 

6.3 This agreement post-dated the only true procurement contract at issue in 

this proceeding, i.e. the contract concluded with the first respondent and 

it’s joint venture partner for the construction of the Brits hospital.  All 

agreements thereafter were not procurement contracts, rendering 

inapplicable section 217 of the Constitution and like legislation. 
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7. 

AD PARAGRAPH  10: 

 

7.1 It is correct that the June 2010 settlement agreement dealt with the way 

in which the parties were to part ways. The functionaries of the 

Department of Public Works decided to settle the impasse. That decision 

did not involve the exercise of public power per se. It is immaterial 

whether this was a good decision, or if the later incumbents of provincial 

positions agrees with the reasoning.  

 

7.2 There is moreover a significant chasm filled with facts undisclosed in the 

Applicants’ statement, which occurred between the conclusion of the 

June 2010 settlement agreement and the document appended as 

annexure “A5” (which is described as the agreement in respect of the 

calculation of the Department of Public Works’ indebtedness and Tsoga’s 

consent to stay further execution steps). This includes that the First 

Respondent sued on the June 2010 contract, the Department of Public 

Works opposed,( the Provincial Treasury was a party as well) none of the 

facts now advanced three years later were put up in defence, and that 

application was settled as well. 
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7.3 It is that second settlement in 2013 , and which ended in the court order 

granted by Justice Leeuw. 

 

7.4 All and sundry accepted it and it was common cause that post the June 

2010 agreement, no further work was done on the hospital. 

 

8. 

AD PARAGRAPH  11: 

 

8.1 Once again this is not correct. 

 

8.2 The Department of Public Works repudiated the second settlement 

agreement and sought to attack the order granted in 2013. In a 300 page 

rescission application that followed, the Department of Public Works 

sought to argue before Hendriks J that that order had been granted 

erroneously, that the State Attorney and Counsel did not have authority 

to enter into such an agreement, etc.  Appended, as “R2”, is the 

judgment of that court which dispositively dealt with these specious 

allegations. That order, and the order of Justice Leeuw on 2013, to this 

day stand unimpugned.  In terms of the Notice of Motion filed in support 

of the 2015 High Court application, those orders will remain untouched. 

The notice of motion is appended as “ R3”.  
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8.3 This history and context were exactly relevant throughout, because the 

Department wished to indicate the June 20120 contract, and all 

subsequent contracts were unlawful and should be set aside.  

 

8.4 The contention that the Outa principle is now all of a sudden that the 

court need not embark upon an analyses of the prima facie right 

advanced, is patently improper. 

 

8.5 The June 2010 settlement agreement was the subject of the first 

litigation between the parties.  That dispute was settled by means of the 

court granted by Justice Leeuw in May 2013. To this date, that order has 

not been set aside, although the Department of Public Works (there the 

applicant) had tried to have that order rescinded unsuccessfully. It even 

went so far as to ask for leave to appeal against that order, only to 

abandon that process at the dates set for the hearing. When the 

Department of Public Works ran out of remedies, the present Applicants 

entered the fray. 

 

8.6 The dispute between the (initial) parties was settled on two occasions. 
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8.7 There cannot be any competent review against a court order. This is 

simply not permitted. 

 

9. 

AD PARAGRAPH  12: 

 

9.1 This has been dealt with above and reference to the decisions of Motala 

and Changing Tides 74 does not provide bedrock for the submission. 

 

9.2 Moreover, this court is referred to Kwa Sani Municipality v 

Underburg/Himeville Community, ZASCA 24 (20 Maart 2015). A copy for 

ease of reference is appended marked “R4”. 

 

9.3 If the court order is accordingly cast-off for the moment, (which 

obviously cannot notionally be) the time for impugning any decision 

taken to settle the dispute in 2010 (which does not involve the exercising 

of public power and does not constitute on the facts of this case 

“administrative action”) has long since come and gone. 

 

9.4 Section 217 of the Constitution quite simply had nothing to do with the 

resolution of that dispute.  The Government was not procuring goods or 
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services at that stage. It was settling an existing contractual disagreement 

it had with the first respondent. 

 

9.5 This is moreover borne out from what the applicants themselves had said 

in paragraph 137 et seq of the founding affidavit.  Those affidavits are 

already appended. 

 

9.6 Because of Illima’s liquidation, the Applicants now wish to regurgitate 

what the Department of Public Works contended in 2010. That is that the 

first respondent could not further executed upon the works as a matter 

of objective impossibility. The first Respondent disagreed with this 

contention, and both parties (duly assisted by experts, after obtaining 

advice and opinions etc) decided to settle. They did not want to test their 

case in court. This is perfectly permissible. The applicants here do not 

agree with the reasoning, and five years later wish to say that because 

they hold a different view on the initial merits or the strength of the 

Department of Public Works defence, the settlement agreement 

concluded (after the works were once again valued) amounts to a nullity.  

As has been explained, this quite plainly cannot be. 
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10. 

AD PARAGRAPH  13: 

 

10.1 It quite simply does not matter who the incumbent of the office is at a 

later stage. The incumbent had acted throughout, and prior to the tenure 

of the new incumbent.  

 

10.2 It is the “office” that “acts” under these circumstances. Unless it amounts 

to an unlawful act, obligating action (timeous judicial review), the new 

official cannot distance the edifice from what had been done simply 

because he views it to be a bad bargain.  

 

11. 

AD PARAGRAPH  20 and 21: 

 

The first respondent insisted that it performed some of the work consequent to 

Illima’s liquidation. This is one of the issues that was in dispute between the 

parties, and which was settled by means of the June 2010 accord. 
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12. 

AD PARAGRAPH  22: 

 

12.1 It is denied that Tsoga could not continue to do the work. Nevertheless, it 

is pointed out that the first Respondent initially wanted approximately 

R30 million at that stage for work done and what it contended to be, was 

it’s due because of the unlawful repudiation of the agreement. 

 

12.2 The parties settled on the amount indicated in the June 2010 agreement. 

It was a settlement agreement. 

 

12.3 It is furthermore pointed out that the liquidators of Illima were party to 

the initial litigation between the parties and on strength of the June 2010 

order.  They, too, through appointed counsel and an attorney, agreed to 

the terms of the May 2013 order that was granted by Justice Leeuw. 

 

12.4 The settlement amount included payments that were overdue and for 

work that had already then been done. 
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13. 

AD PARAGRAPH  25: 

 

No allegation was made that Tseletsane and Ntshabele were “driving forces” 

behind the payment of undue monies to Tsoga.  This does not form part of the 

record. It is conceded that their names were mentioned and they were 

intricately involved into the taking of the decision to settle. But this allegation 

under reply connotes some kind of skulduggery, which is improper. 

 

14. 

AD PARAGRAPH  30: 

 

14.1 This is not correct.  In any event, all the evidence that was tendered as to 

incongruous actions of the functionaries who had occupied certain 

positions is plainly irrelevant. 

 

14.2 The gist of the finding is that whatever these kind of allegations are and 

whatever defence could conceivably have been raised, it should have 

done when the matter was taken to court. It cannot now be advanced, 

almost three years after the fourth and further respondents were 

obligated to file their opposing affidavits and nail their colours to the 

mast. This is settled law. 
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15. 

AD PARAGRAPH  31: 

 

15.1 This is disputed. 

 

15.2 The Golden Arrow Bus case served before the Supreme Court of Appeal 

as well. A copy of that decision is appended marked “R5” for ease of 

reference. It’s relevance will be properly argued.  

 

15.3 The Department of Public Works did not contend that it did not have the 

money to pay the judgment debt. In fact, it is common cause that the 

right, title and interest attached in the Sub - Account (the money was 

never attached, but as a movable asset, the Department of Public Works 

entitlement to the funds) of the revenue fund was specifically to fall to 

the Department of Public Works – the judgement debtor.  

 

15.4 The applicants accepted this, but argued that the money was to be used 

for something else. The Appropriation Act for the financial year of the 

North West legislature then clearly allowed for the withdrawal of the 

funds from the Revenue Fund, which was then done and it was made 

available in terms of the Appropriation Act.  
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15.5 The applicants moreover accepted that the any overspending or 

unauthorised expenditure (see the definition of this term in the Public 

Finance Management Act 1 of 1999 – Section 1) can be dealt with in 

terms of section 34 of that Act. This is rollover budgeting or adjustment. 

But they said that this will be difficult and that is why it does not serve as 

a viable option. 

 

16. 

AD PARAGRAPH  32, 33 and 34: 

 

16.1 The Provincial Appropriation Act for each financial year apportions a 

globular amount to the Department of Public Works. It does not identify 

nor does it deal with specific projects or expenses. 

 

16.2 By means of an example, whenever a stapler is to be procured by the 

Department of Education, it need not and for obvious reasons, be 

contained in either the Appropriation Act or the budget that serves 

before the Provincial Legislature.  

 

16.3 This entire argument is accordingly irrelevant. 
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16.4 Moreover and as a notional concept, it is difficult to perceive of a 

constitutionally valid argument that the Government can budget its way 

out (or not budget its way) out of court ordered liabilities. 

 

17. 

AD PARAGRAPH  35: 

 

17.1 The first respondent’s attorney exactly followed the State Liability Act.  

He so secured the warrant of execution, which led to the attachment of 

the right, title and interest of the fourth respondent to the monies. 

 

17.2 The First Respondent so levied execution on strength of the Act. It was 

not faced with a state debtor whom indicated that it does not have the 

money to pay. The First Respondent did not seek to hold the Provincial or 

National Revenue Fund held liable for a judgment debt of the 

Department of Public Works. It simply followed the State Liability Act and 

attached moveable asset belonging to the primary debtor.  There is a 

significant difference. 
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18. 

AD PARAGRAPH  36: 

 

18.1 It cannot be suggested that the court order is a “nullity”, because it is 

professed that the settlement agreement concluded five years earlier 

was a bad bargain. This argument ignores the principles of Oude Kraal, 

recently enunciated further in the Kwa Sani case. 

 

18.2 The question that will lie before the review court is whether or not the 

settlement agreement, that has since been augmented into a court 

order, concluded in 2010, is to be reviewed and set aside.  No ( valid) 

attack whatsoever has been launched against the second settlement 

agreement (as Hendriks J has found and as fortified by Djadje AJ). It is 

that second settlement agreement, embodied in a court order, that leads 

to the primary obligation of Department of Public Works. 

 

19. 

AD PARAGRAPH  37: 

 

 19.1 This is not correct. 
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19.2 The court was dealing with the balance of convenience for insofar as it is 

a relevant consideration in granting interim interdicts.  This was on 

strength of authority such as the Outa judgment. 

 

19.3 The balance of convenience is not a consideration facing a review court. 

 

19.4 Moreover, the learned Justice’s finding that the entitlement to the 

payment of the money emanates from a court order cannot responsibly 

be criticized. 

 

20. 

AD PARAGRAPH  38: 

 

This is has been dealt with. 

 

21. 

AD PARAGRAPH  39: 

 

 This finding is exactly correct.  Section 3 of the State Liability Act confers locus 

upon outsider do-gooders in certain circumstances and pertaining to certain 

forms of relief. It does not allow for a busybody attack on what is argued later to 

be “invalid”. 
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22. 

AD PARAGRAPH  40: 

 

22.1 This is once again incorrect.  The State Liability Act confers locus upon 

specific persons and under specific circumstances to attack the execution 

process, or at least obtain relief pertaining to the way in which execution 

is to be levied. 

 

22.2 This court is moreover pointed to the averments made in the founding 

affidavit (par. 28, 29, 30, 37, 73, etc.) Who exactly was entitled to deal 

with the funds allocated for the fourth respondent? The fourth 

respondent is the primary debtor and is the one who has to pay what the 

court had ordered. 

 

22.3 It is disingenuous to suggest now that the “funds in question indeed 

belong to the Government, not a specific Department”. This is not what 

the respondents contended a quo. Moreover, the Appropriation Act 

allows for the withdrawal of the funds budgeted by a department.  
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CONCLUSION: 

23. 

 

It is submitted that the application for leave to appeal should be dismissed with 

costs. 

 

SIGNED at BLOEMFONTEIN on this 26th day of  August 2015. 
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