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HENDRICKS J 

 

Introduction:- 

 

[1] On the 16th May 2013 this matter was before this Court (Leeuw JP) 

who granted an order by consent between the parties in the following 

terms:- 

 

1. THAT: The Third Respondent pay to the Applicant within 

fourteen (14) days from the date of this order and in 

the manner stated herein below: 

 

1.1 The amount of R22, 608, 794, 39 plus value-added 

tax thereon and; 

1.2 Interest on the latter amount at the rate of 15.5% per 

annum from the 30th day of JULY 2010 to date of 

payment. 

 

2. THAT: The amount referred to in paragraph 1 (supra) be 

paid into the trust account of the Applicant’s 

attorneys of record herein, namely Messrs Peyper 

Sesele Attorney in trust. 

 

3. THAT: The Third Respondent pay the costs of this 

application. 

 

4. THAT: The Applicant pay the costs of the First, Second and 

Fifth Respondents.” 
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[2] The Applicants (hereinafter referred to as “the Department”) launched 

this application to have the aforementioned consent court order 

rescinded.  This application for rescission is opposed by the 1st 

Respondent (hereinafter referred to as “Tsoga”).  Parallel to this 

application, Tsoga launched an application to strike out certain 

paragraphs of the founding affidavit deposed to by the 1st Applicant.  

This application to strike out is opposed by the Department.  Both the 

rescission application and the application to strike out were argued on 

the 20th March 2014, whereupon judgment was reserved. 

 

Background:- 

 

[3] On 30 July 2008 the Department awarded the tender for the 

construction of a new hospital in Brits to Ilina / Tsoga Joint Venture 

(consisting of Ilina (Pty)) Ltd and Tsoga Developers CC, 

respectively).  On 16 January 2009 a construction contract amounting 

to more than R456 million was concluded. Construction work 

commenced.  On 12 August 2009 Ilina was provisionally liquidated, 

resulting in the cease of business for Ilina.  Litigation between the two 

partners of the Joint Venture [JV] resulted in a court settlement on 06 

November 2009 allowing Tsoga to continue with the Brits contract.  

The order for liquidation of Ilina was made final on 13 April 2010. 

 

[4] The Department elected to repudiate and cancel the Brits 

construction contract.  Tsoga claimed that because of the repudiation, 

it has suffered damages.  Negotiations were conducted between the 

Department and Tsoga resulting in the Department making a written 
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settlement offer in the amount of R22 608 794.39, which was 

accepted by Tsoga on 29 June 2009.  Tsoga vacated the building site 

and a new contractor stepped in and completed the work.  Despite 

demand, the Department failed to make any payment to Tsoga, 

causing Tsoga to approach this Court seeking substantive relief 

premised on the aforementioned written settlement agreement. 

 

[5] The Department opposed the relief sought by Tsoga and contended 

that it does not have to comply with the aforementioned agreement.  

The Department raised certain defences which it contends have the 

effect of invalidating the aforementioned settlement agreement. After 

the filing of the requisite sets of affidavits by the respective parties, as 

well the filing of the respective sets of heads of argument, the matter 

was enrolled for hearing of arguments on 16 May 2013.  The events 

at court on that day culminated in the granting of the consent court 

order referred to in paragraph 1, supra, which is now the subject 

matter of this rescission application.  

 

The Settlement agreement:- 

 

[6] As alluded to earlier, the Department drew up a written settlement 

agreement.  This document was signed by Tsoga and the 

Department.  In it, the Department offered to settle the Tsoga claim in 

a specific rand and cent amount to wit, R22 608 794.39.  The 

Department had months to consider its contractual position before 

making the offer of settlement.   
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[7] It was contended on behalf of Tsoga that the settlement agreement 

was then not only a document drawn up by the Department, advised 

by two legal representatives and presented as a settlement offer to 

Tsoga, but it was a document drawn in respect of a disputed claim by 

Tsoga, which the Department had months to consider and had first-

hand expert advice from its professional agents who were fully 

cognisant of the work done.  It is clear that the settlement was a 

compromise of the JV’s contractual claims under the construction 

contract for work done and damages suffered by reason of the 

Department’s cancellation of the contract. 

 

[8] A compromise is a contract of a specific nature.  The nature of such a 

contract is that it is concluded because the rights of the parties are 

uncertain, and they choose not to resolve that uncertainty.  By the 

very nature of such a contract, there can be little room for finding that 

the parties must have intended their contract to depend upon the 

existence of one or other of the factors relevant to their respective 

rights. It is precisely to avoid testing them that they compromise.  

While recognizing that there may be cases in which even a 

compromise can be set aside for mistake, Miller JA nevertheless said 

the following in Gollard & Gomperts (1967) (Pty) Ltd v Universal 

Mills & Produce Co (Pty) Ltd and Others 1978 (1) SA 914 (A) at 

923 - D:- 

 

‘Voluntary acceptance by parties to a compromise of an 

element of risk that their bargain might not be as 

advantageous to them as litigation might have been is 
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inherent in the very concept of compromise.  This is a 

circumstance which the Court must bear in mind when it 

considers a complaint by a dissatisfied party that, had he not 

laboured under an erroneous belief or been ignorant of 

certain fact, he would not have entered into the settlement 

agreement.’.” 

 

See:- Dennis Peters Investments (Pty) Ltd v Ollerenshaw and 

Others 1977 (1) SA 197 (W) at page 202 and 203; 

 Wilson Bayly Holmes (Pty) Ltd v Maeyane and Others 1995 

(4) SA 340 (T) 345E – H. 

 

It excludes a claim based on the original disputed claim and restricts 

the creditor to the settlement.  It operates as res judicata. 

 

See:- Van Zyl v Niemann 1964 (4) SA 661 (A) at pages 669 and 

670; 

 Gollard & Gomperts, supra at page 922 C-D. 

 

[9] In return for the payment under the settlement, it was Tsoga’s 

obligation to release the Department from all contractual liability 

arising from the contract vis-à-vis the JV.  It “warranted” (clause 1) 

this in an obligation drawn by the Department.  The Department’s 

settlement offer was clearly designed to take away the Department’s 

risk with regard to the quantum of the approximately R30 million claim 

of Tsoga.   It is clear that Tsoga at the outset demanded a higher 

amount than the eventual settlement amount from the Department.  It 
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is clear that there was a dispute about the amount that was due to 

Tsoga under its contractual claim.  Hence the amount was discussed 

and negotiated and eventually a settlement offer was made by the 

Department.   

 

[10] Of cardinal importance is the fact that the Department had every 

opportunity to make its own assessment of the claim.  It was its 

premises and it received the work done.  In terms of the contractual 

regime the Department would value and pay for the work done and 

materials on site.  This was not an onerous obligation foisted on the 

Department, it was what the Department had to do under the 

contract.  There is no reason why it could not do this exercise prior to 

the settlement agreement.  The Department elected to run the risk of 

relying on its then assessment of the advanced claim.  Moreover, a 

party to a settlement who wishes to impugn it even on the basis of a 

bad bargain induced by an extravagant claim, faces a formidable 

preclusion peculiar to compromises. 

 

See:- Wilson Bayly (supra) at pages 343 and 345. 

 Gourlay v Canoa KZN (Pty) Ltd t/a Canon Office 

Automation JOL 21005 (N) [9]. 

 

[11] It is the Department’s contention that work done by Tsoga is  

overstated.  In my view, the Department simply cannot be heard to 

say Tsoga’s claim was overstated.  That would negate the very 

rationale of settlements.  In short, the Department is seeking to 

effectively rely on the merits of the compromised dispute. 
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The following is stated in the Gourlay case (supra) at par [9] – [11], 

which I find to be quite apposite:- 

 

“[9] It is clear that a compromise is a substantive contract 

which exists independently of the causa which gave 

rise to the compromise. 

 

 Like any other contract, defences to an action based 

on such compromise may be raised, such as duress.  

A defendant is not however entitled to rely on 

defences relating to the motives which induced him to 

agree to the compromise, or to the merits of the 

dispute which it was the very purpose of the parties to 

compromise.” 

 

“[10] In the present case the appellant contended that he 

had concluded the agreement because he knew that 

it was the only way he would be paid before 1 March 

2006 and needed the money for his forthcoming 

wedding.  The appellant also contended because the 

amount was owed to him, it was never a loan and 

consequently he was not bound by the agreement 

which reflected it as such.” 

 

Per Mullins, J in Hamilton’s case, supra, at 383H – 384B. 

 

“[11] These “defences” to the enforceability of the 

agreement, attempt to rely upon the motives which 

induced the appellant to conclude the agreement, as 
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well as the merits of the dispute which the parties 

sought to compromise.  They therefore cannot be 

sustained.” 

(My underlining) 

 

[12] It must be borne in mind that the Department had every opportunity, 

reason and the obligation to make its own assessment of its risk of 

liability and the potential quantum of its own claims before entering 

into a settlement agreement.  In Cete v Standard and General 

Insurance Co Ltd 1973 (4) SA 349 (W) at page 354 the Court 

stated:- 

 

“A defendant himself has to prepare his case and undertake 

his own investigations.  He is assisted in this by these Rules 

of Court.  He is not absolved from the task.  Rule 36 makes it 

clear, for instance, that he may require the plaintiff to submit 

to a medical examination conducted by his own medical 

advisors.  Furthermore, as has been said in the two 

Transvaal cases to which I have referred, he is not entitled to 

know how the plaintiff assesses his damages.  What the 

Rules entitle him to is to information which will enable him to 

make his own assessment.  In other words, he is not the 

passive party who merely checks on what the plaintiff says.  

He has a duty himself to work out what is a reasonable 

assessment of the damage sustained by the plaintiff.” 

 

[13] On behalf of Tsoga it was submitted that the defence of 

misrepresentation by the Department was rendered hopeless by the 

manner in which it was pleaded together with the absence of 
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evidence to support that contention.    The Department were 

represented, inter alia, by two legally qualified legal advisors.  The 

Department made the settlement offer which was then accepted by 

Tsoga.  As already stated, the Department put a precise to the cent 

figure to its amount offered.  The least that the Department could do, 

in answer, was to explain the components thereof and detail the 

misrepresentations.  It could either not be bothered or it knew that its 

claim of misrepresentation could not survive analysis.  Neither is 

good enough. 

 

[14] In their heads of argument, Tsoga accuse the Department of raising 

contrived defences and defending the application in “ill-advised and 

morally unconscionable litigation”. In Crookes Brothers Ltd v 

Regional Land Claims Commission, Mpumalanga and Others 

2013 (2) SA 259 (SCA) at par [27] the following is stated:- 

 

“[27] It remains to observe that the conduct of the officials 

in the employ of the respondents evokes strong 

feelings of disquiet in one.  Because of their conduct 

the public purse in much poorer.  As I have already 

pointed out for as long as the purchase price 

remained unpaid interest accrued at R84 931 per day.  

To that must be added the costs of what can only be 

ill-advised and morally unconscionable litigation ….”  

 

In my view, the settlement agreement entered into between the 

Department and Tsoga is sound and unassailable. 
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The consent order:- 

 

[15] Mr Mosegedi, the deponent to the answering affidavit on behalf of 

Tsoga, succinctly summarizes the events that occurred at court on 

the 16th May 2013.  For the sake of completeness, I repeat what is 

contained in paragraphs [18] to [23] of his affidavit. 

 

“18. 

I briefly set out what occurred at Court and point to certain 

obvious omissions which the Defaulters have disingenuously 

not addressed in the affidavits and the wholly defective 

nature of their application. 

 

19. 

19.1 The Defaulters (and the Department of Health and 

certain State officials) were represented at Court by:- 

 

19.1.1 Advocate Jeremy Gauntlett SC (a very esteemed and 

experienced Senior Counsel); 

19.1.2 Advocate Khutso Ramolefe who had throughout the 

matter and even before Tsoga’s application 

represented the Defaulters; 

19.1.3 Attorney Mr Luvuyo Ndunyana from the office of the 

State Attorney, who acted for the Defaulters from the 

outset. 

 

19.2 Tsoga represented by:- 

 

19.2.1 Adv Kemp J Kemp SC (as the Defaulters describe 

him, a very experienced Senior Advocate. 
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19.2.2 Advocate Stefan Grobler (who was involved in the 

litigation from the outset). 

19.2.3 Attorney Hannes Peyper. 

 

19.3 The liquidators – Respondents 6 to 8 were also 

represented by Counsel: Advocate Wijnbeeck of 

Frese, Moll & Partners acted for them and also 

agreed to and consented to the order taken.  These 

liquidators made it clear (as did Tsoga) that all these 

parties supported an order that the monies due under 

the settlement be paid to Tsoga and that that was the 

order the Court should grant in those proceedings. 

 

Counsel had gone to the presiding Judge’s Chamber to 

introduce themselves and in the ensuing discussion when 

they left, the settlement of the litigation came up.  The 

Defaulters’ Counsel raised the issue of the cost of the 

Department of Health and the individuals, as these parties 

were, on his contention, not liable, but save for that, liability 

would be conceded.  The outcome was thus crisp and clear 

as far as the Defaulters were concerned. 

 

Counsel for Tsoga considered the aspect raised, consulted 

with his attorney who spoke to myself (this took place in the 

consulting room at Court – Advocate Grobler is from 

Bloemfontein) and Tsoga agreed to an order in the format 

eventually taken.  I point out that Tsoga and its legal 

representatives were not convinced that the non-defaulting 

State Respondents would obtain any cost order in their 

favour but that is irrelevant – Tsoga considered the risks, the 

benefits of finality and accepted the proposal which then 
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became the consent order.  During this time the opposing 

Counsel were not with Tsoga – they obviously were with and 

spoke to their attorney and client representatives. 

 

They were in the Court room when we went back and 

conveyed our acceptance.  Tsoga’s Senior Counsel wrote 

out the amended order in Court which took up a few minutes 

(Court was not in session).  Counsel exchanged audibly in 

Court views about the wording of some clauses to arrive at a 

very simple order; the draft was then handed to the 

Defaulters’ Counsel who read through it, and the State 

Attorney also perused it.  Whether Ntuane read it with him or 

not, I obviously did not take notice of, but he could hardly 

have been unaware of the fact that a draft order was being 

prepared and indeed event the import thereof.  The State 

Department’s representatives were present in the Court 

room – at least 3 of them as now appears.  Indeed 1 of them 

at least made a remark about the order. 

 

The Judge was then called and the Defaulters’ Counsel 

addressed the Court and handed the order the Judge.  All 

Counsel indicated their assent.  The Defaulters’ Counsel 

explained some aspects.  The Judge who was conversant 

with the evidence and written agreement considered the 

proposed order and then granted it (Tsoga has asked for a 

transcript of the proceedings). 

 

Mr Ntuane of course does not explain how could he have 

thought that anything but an adverse order for payment of 

the settlement amount was to have been achieved.  In short, 

what on earth did he think the order provided for?” 



15 
 

 

 This encapsulates what transpired at Court on the 16th May 2013. 

 

[16] The 1st Applicant, as deponent to the founding affidavit on behalf of 

the Department, contended that he as the accounting officer did not 

issue an instruction that the matter be settled on the terms as 

embodied in the draft consent order which was made an order of 

court on 16th May 2013.  He stated that Mr Ntuane, the legal adviser 

in the office of the Department, lacked the necessary authority to 

issue an instruction that the matter could be settled on that basis.  Mr 

Ntuane deposed to a confirmatory affidavit. Some of his 

correspondence is also attached to the founding affidavit, indicating 

that he never issued an instruction to counsel (both junior and senior) 

or to the State Attorney, Mr Ndunyana, that the matter should be 

settled.  It is therefore necessary to examine these affidavits and 

correspondence carefully in view of the contention on behalf of Tsoga 

that there was at least ostensible authority if not actual authority from 

the Department and the State Attorney to settle the matter on those 

terms. 

   

[17] There are also events that occurred and preceeded what happened 

at court on the 16th May 2013.  Adv Gauntlett SC, had a meeting with 

Mr Ntuane and Mr Ndunyana on the 08th May 2013, in which he 

intimated that he could see no bona fide basis upon which they could 

defend the case.  This is evident from a letter of Mr Ndunyana dated 

23rd May 2013 which reads:- 
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“The above stated matter bears reference. 

 

1. I refer to you updated letter only received this 

morning, the contents of which have been 

noted. 

2. I am however, highly shocked and greatly 

disturbed by the line of questioning that your 

office has presented to me in the light of the 

following; 

 

3. For your information, see the following 

attached letters and memorandum. 

3.1 a letter dated the 2nd May 2013 sent by your Mr 

Ntuane to our office; 

3.2 a letter I sent to your Mr Ntuane date the 7th 

May 2013; 

3.3 a copy of the Memorandum which was written 

by Adv Gauntlett SC dated the 20th May 2013; 

3.4 Please refer to Mr Ntuane’s letter dated the 2nd 

May 2013. 

 

4.1 The instruction given to Counsel was to argue 

the matter.  However, at the consultation which 

I had with Counsel and your legal official Mr 

Ntuane on the 8th of May 2013, it was 

conveyed that after careful consideration of the 

factual and legal opposition raised by the 

Respondents against the application to enforce 

settlement.  Counsel saw no bona fide, 

responsible basis to do so.  Counsel explained 

their reasons at length and concluded that 
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there was no adequate and factual basis laid to 

contend this.  It was then accepted and agreed 

in a meeting in which the department was duly 

represented by Mr Ntaune, that the legal team 

would be approaching Court on that basis. 

 

I also suggested in the meeting that a legal opinion be 

written and brought to the attention of the senior 

officials of the department.  Mr Ntuane reiterated that 

the meeting with senior officials is the most suitable 

and convenient forum to inform the said officials about 

the  approach which would be taken in Court. 

 

Mr Ntuane then promised to email all the relevant 

officials of the department and invite them to a 

meeting to be held in the evening of the 15th May 

2013 with Counsel.  Mr Ntaune never came back to 

give us any different position or instructions in this 

regard, regardless of him having met with me several 

times and regardless of myself having asked him 

about the meeting during the afternoon of the 15th of 

May 2013.  Mr Ntaune’s simple response was just 

that there was no further need for the scheduled 

meeting. 

 

On the 16th of May 2013; various officials of the 

department (to wit: Mr Ntuane and Mr Mogama etc.) 

were present at Court before the matter could 

proceed. At no stage was the legal team told that the 

department has deviated from the mandate given and 
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the approach agreed to at the consultation of the 8th 

of May 2013. 

 

It is on the aforementioned basis that I cannot 

understand the line of questioning herein, when your 

department knew and concurred to what was going to 

happen in Court on the 8th of May 2013. 

 

4.2 A copy of the Court Order will be provided 

once the draft has been typed by the Registrar 

in Court.” 

  [My underlining.] 

 

[18] Mr Ntuane’s version of the events preceding the 16th May 2013 is set 

out in the e-mail addressed to Mr Magoma and copied to the First 

Applicant (the deponent of the founding affidavit) dated 10 May 2013 

at 07:13 AM, the relevant portions thereof reads as follows:- 

 

“As at the 8th of May the department sought the assistance 

of a new SC as the one (SC) who initially was briefed and 

now not available. 

 

During the consultation on the 8th May while preparing for 

the 16th it came out once more that the new advocate also 

assessed the case and is of the view that the department will 

not succeed in defending this matter even if there is a 

chance to fight. 
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He hinted that if the department want to fight this an attempt 

may be made with the understanding that the settlement 

agreement is water tight and further that the department 

would not have any further claim against Tsoga.  So the 

department is in a very difficult position. 

 

His opinion is based only on the settlement agreement and 

that the department cannot prove (or has not alleged) fraud.” 

[sic].  

 

[19] As stated, this e-mail is dated 10th May 2013 which was a Friday.  In 

response to this e-mail, the 1st Applicant stated on the very same day 

that he will look into the matter and discuss it on the Monday (13th 

May 2013).  His affidavit is silent as to what happened on the said 

Monday and why he did not look into the matter as contemplated.  

His only stance being that he did not issue the instruction to settle the 

matter.  It is common cause that the deponent to the founding 

affidavit who is cited as the 1st Applicant, was not present at court on 

that day (16th May 2013).  His affidavit is silent as to where he was 

and what he was doing that was more important than to be at court 

and attend to a matter in which the claim is in excess of twenty-two 

million rand. 

 

[20] As evident, a meeting was to be arranged and scheduled for the 15th 

May 2013, between the team of counsel, the State Attorney and 

senior representatives of the Department.  This meeting was 

supposed to have been arranged by inter alia Mr Ntuane as evident 

by the e-mail of Mr Ntuane and the letter of Mr Ndunyana.  The 
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proposed meeting did not take place.  As reason for this, Mr 

Ndunyana stated in his letter that Mr Ntuane’s “simple response was 

just that there was no further need for the scheduled meeting” 

because Adv Ramolefe, the junior counsel, said that there was no 

need for the scheduled meeting.  

 

[21] Mr Ntuane was present at court on the 16th May 2013, bearing in 

mind that he is a legal advisor in the Department.  Mr Ndunyana, the 

State Attorney was also present at court on the 16th May 2013.  So 

too was Mr Mogama, the Director of Legal Services, who allegedly 

and quite coincidently happened to be at court for a different matter.  

It is abundantly clear from the answering affidavit what transpired at 

court on that day.  In short, the Department consented to an order to 

pay the settlement amount plus costs.  Tsoga consented to a costs 

order against it in favour of the Department of Health.  The 

Department’s Senior Counsel presented the draft order in open court 

which draft order was made an order of court.  The contents of the 

draft order was confirmed by counsel who represented Tsoga and the 

liquidators of Ilina, the Joint Venture partner of Tsoga, respectively.  

All this happened whilst Mr Ntuane set in the gallery of the court room 

and in the presence of Mr Ndunyana. 

 

[22] Neither  Mr Ndunyana, Adv Guantlett SC or Adv Ramolefe deposed 

to an affidavit setting out what transpired at court on that day.  The 

contents of the letter of Mr Ndunyana is already quoted supra.  A 

memorandum from Adv Gauntlett SC, is also attached to the founding 
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affidavit.  It is necessary to quote from it in order to put the events in 

its proper context.  The contents of it reads thus:- 

 

“On Worker’s Day, 1 May 2013, I was urgently contacted at 

home, as to my availability to advise and assist the cited 

NWP respondents in an application enrolled for 16 May 2013 

in the High Court in Mafikeng.  Preliminary discussions with 

counsel already engaged for the State respondents, and 

thereafter the State Attorney, ensued. 

 

The motion record reached me on Monday 6 May.  I studied 

it immediately, and had further discussions with counsel.  I 

was asked by my instructing attorney to attend to urgent 

consultations in Johannesburg on 7 May 2013.  I rearranged 

other commitments to do so. 

 

All the papers in the matter had by this stage already been 

filed.  I conveyed in the consultation (also attend by a DPW 

legal officer) that after a careful consideration of the factual 

and legal opposition raised by the State respondents against 

the application to enforce the settlement, I saw no bona fide, 

responsible basis to do so. 

 

I explained my reasons – with which counsel already in the 

matter expressed his concurrence at length.  In short by 

clear authority courts do not permit settlements – as 

transactions and capable by mere formal procedure of being 

made orders of the court itself – to be easily undone.  As a 

general principle, nothing short of fraud or iustus error will 

suffice.  Any iustus error “must be made with regard to facts 

which effect the validity of the transaction [i.e. the 
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compromise itself] and not. . . . ignorance of a point which it 

is intended to compromise”. 

 

There was no adequate factual basis laid in the papers to 

contend for this. Nor was there any viable interpretation of 

the settlement which would permit the DPW to evade the 

liabilities it had accepted in concluding the settlement.  

Whether or not the settlement should have been concluded 

is an inquiry not to be confused with the question whether an 

adequate basis existed now to undo it. 

 

At the close of the consultation I indicated that there was 

accordingly no basis on which the main relief sought could 

be resisted.  It was accepted that I had and my colleague 

would be approaching the hearing on this basis. 

 

If required, I offered to explain my views to the MEC (or 

others) on my arrival on 15 May 2013.  This offer was not 

taken up. 

 

Immediately prior to the hearing on 16 May, my colleague 

and I pointed out to the applicant’s counsel however that 

large portions of the relief as framed in the notice of motion 

either could not in law be claimed (orders against any of the 

respondents, including individual officials) only against DPW.  

We insisted that the applicant pay the costs of all these State 

respondents, failing which we would ask the judge so to 

order.  The applicant’s counsel capitulated in this regard.  

The result is that the taxed costs of all………” 

 [My underlining.] 
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[23] It is abundantly clear what the stance and approach of the 

Department’s legal team was even before the actual court date.  It 

was never the instruction to the legal team not to settle the matter 

and to proceed with argument in defence of the matter on 16th May 

2013.  No wonder Mr Ndunyana was “highly shocked and greatly 

disturbed” by the reaction of the Department.  Senior counsel, Adv J 

Gauntlett SC’s version in this regard as contained in his 

memorandum is:-  

 

“If required, I offered to explain my views to the MEC (or 

others) on my arrival on 15 May 2013.  This offer was not 

taken up.” 

[My underlining.]   

 

This is in line with what Mr Ndunyana states. 

 

The rescission application:- 

 

[24] Adv Mokoena SC, on behalf of the Department, submitted that this is 

an application on its own, premised on the fraudulent 2010 settlement 

agreement.  He contended that Rule 42 of the Uniform Rules of Court 

finds application as well as the common law on the basis of a iustus 

error.  He submitted that this Court should look at and apply the Rule 

of Law, coupled with the question of legality and the common law.   

 

[25] In my view, the court order dated 16th May 2013 is not an order that 

was granted by default.  It is an order by consent, after the parties 
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had placed their evidence before the court in the form of affidavits 

and even filed heads of argument.  For all intends and purposes the 

pleadings had closed and the matter was ripe for hearing.  There is 

no instus error committed by either of the parties. 

 

[26] It was submitted on behalf of Tsoga that the allegation that the 

Department’s legal representatives did not have a mandate to settle 

the matter is:- 

 

 “False at the level of fact and does not even raise a bona 

fide and/or genuine dispute of fact; and 

 Unsustainable at the level of what the law recognizes in 

respect of the implicit and/or ostensible authority or legal 

representatives of a litigant; 

 The denial of actual authority is false and the Department 

has failed to make out a case in this regard. 

 The Department had no realistic defence against the 

enforcement of the settlement agreement.  Indeed 

eminent Senior Counsel (Brassey SC) had advised 

exactly that. 

 The Department then sought the guidance of the very 

eminent Senior Counsel who, with Junior Counsel, 

represented the Department and the Department of 

Health before this Court on 16 May 2013.  He advised 

that the Department had no defence against the 

enforcement of the Settlement.  The Department 

consulted with him about a week before the hearing. 

 Any vestige of any opportunistic defence riding the coat 

tails of the Trustee not being a Claimant (which was in 
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any event not tenable as a defence) disappeared on the 

morning of 16 May when the Trustee made it clear that 

he supported the application. 

 There was nothing left to say in the Department’s 

defence of the application.” 

 

[27] Nowhere in its affidavits, does the Department addresses the cardinal 

point as to what exactly was then the mandate of its legal team.  It is 

obvious why not.  The only other mandate, other than settlement, 

must then have been to continue in litigation that was not only ill-

advised, but which the Department had been advised by senior and 

junior counsel to be hopeless, and morally unconscionable.  This was 

also the line of reasoning as expressed by the previous legal team of 

the Department namely Adv M Brassey SC (and Adv Ramolefe) who 

also opine that there was no bona fide defence that can be raised to 

Tsoga’s intended litigation.  

 

See:-  Crooks Brothers supra [27]. 

 

[28] It was contended on behalf of Tsoga that one agreement in principle 

on the content of the consent order had been reached between the 

parties, relating to the costs that Tsoga was to pay to the other 

Departments. Tsoga’s representatives obtained their client’s 

instructions.  The Department’s representatives (the two Counsel and 

the State Attorney) must have obviously communicated with the 

Department on the said proposal.  The Department’s representative 

was in Court all the time.  It would have been highly odd and 
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unethical behavior for the Department’s representatives to have kept 

the order agreed, from the Department and not share it with them.  It 

is of course clear that nothing is further from the truth than such an 

interpretation.  It is clear from the State Attorney’s subsequent letter 

thereafter that the Department knew full well that the order was going 

to be taken in terms such as the draft then prepared.  Hence, it is 

stated by the State Attorney that “At no stage was the legal team told 

that the department has deviated from the mandate given and the 

approach agreed to at the consultation of the 8th of May 2013.”   

 

[29] This flies in the face of the Department’s assertion of an un-mandated 

consent order.  It clearly explains why the State Attorney is 

bewildered by the questioning of the consent order. “When your 

department knew and concurred to what was going to happen in 

Court on the 8th of May 2013”.  This is with reference to the 

consultation between Senior and Junior Counsel and the Department 

as well as the Court hearing of 16th May 2013. 

 

[30] Apart from these obvious difficulties which beset the contention that 

the consent order was un-mandated and an unlawful frolic of their 

own by Senior Counsel, Junior Counsel and the State Attorney, none 

of them indicate this in correspondence post the consent order and 

neither are there any affidavits put up by these legal representatives 

explaining their actions on 16th May 2013.    

 

[31] In my view, the truth is as stated in the State Attorney’s letter.  The 

Department and the legal representatives had met, consulted and 
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decided that the matter could not be meaningful opposed.  

Qualifications on costs could be sought and that is exactly what was 

done, as evidenced by the court order quoted in paragraph [1] of this 

judgment.  The absence of any affidavit from any Counsel or the 

State Attorney in support of the Department’s version presented is 

more telling than surprising.  They clearly must have been unwilling to 

commit to a perversion of the truth, and rightly so.   

 

[32] In any event, the Department’s version does not measure up against 

the requirement for repudiating an order or settlement made with the 

consent of the legal representatives. It is trite law that an attorney or 

Counsel has authority to compromise the action or any matter in it 

unless he has received instructions to the contrary. In Hlobo v 

Multilateral Motor Vehicle Accidents Fund 2001 (2) SA 59 (SCA) 

the following is stated:- 

 

  “[10] The proper approach to the question, in my view, 

should have been as follows.  A compromise (or 

transactio) arrived at between litigants is a well-

established measure.  Our courts encourage parties 

to deal with their disputes in this way and the rules 

decree that compromises must be sought.  When 

concluded such a compromise disposes of the 

proceedings.  Estate Erasmus v Church  1927 TPD 

20 at 23.  What is more, in this country (as in 

England) the conduct of a party’s case at the trial of 

an action is in the entire control of the party’s counsel.  

Counsel has authority to compromise the action or 



28 
 

any matter in it unless he has received instructions to 

the contrary.  In England his apparent authority to 

compromise cannot be limited by instructions 

unknown to the other party.  Halsbury’s Law of 

England 4th ed vol 37 para 511.  Counsel’s general 

authority I South Africa is similar.  R v Matonsi 1958 

(2) SA 450 (A) per Schreiner JA at 456 A-H and 

Benjamin v Gurewitz 1973 (1) SA 418 (A) at 428 E-

F.  at the stages prior to the assumption of control by 

counsel the attorney of record stands in the same 

position.  As far as the position in English law is 

concerned an instructive decision on the point is the 

case of Waugh and Others v H B Clifford & Sons 

Ltd and Others [1982] 1 All ER 1095 (CA).  In this 

country the case if Alexander v Klitzke 1917 EDL 

408 provides an example of the extent of an 

attorney’s authority.  (It is true that at that time powers 

of attorney had to be filed but the authority to carry 

the case ‘to a final end and determination’ must 

necessarily still be the authority required when an 

attorney accepts instructions.)” 

 

[33] The State Attorney has an even broader band of ostensible authority 

to settle a matter than an attorney from the private sector. 

In MEC For Economic Affairs, Environment and Tourism,Eastern 

Cape v Kruizenga and Another 2010 (4) SA 122 (SCA) at 

paragraph [11], the following is stated:- 

 

“[11] To summaries, it would appear that our courts have 

dealt with questions relating to the actual authority of 
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an attorney to transact on a client’s behalf in the 

following manner; attorneys generally do not have 

implied authority to settle or compromise a claim 

without the consent of the client.  However, the 

instruction to an attorney to sue or defend a claim 

may include the implied authority to do so, provided 

the attorney acts in good faith.  And the courts have 

said that they will set aside a settlement or 

compromise that does not have the client’s authority 

where, objectively viewed, it appears that the 

agreement is unjust and not in the client’s best 

interests.  The office of the State attorney, by virtue of 

its statutory authority as a representative of the 

government, has a broader discretion to bind the 

government to an agreement than that ordinarily 

possessed by private practitioners, though it is not 

clear just how broad the ambit of this authority is.”    

 

[My underlining.] 

 

[34] There was obviously no reason why Tsoga and their representatives 

should have questioned the consent order prepared by the 

Department’s representatives as unauthorized.  Given the nature and 

circumstances of the written settlement drawn and offered by the 

Department as advised by its legal advisors, Tsoga’s case is simply 

that the Department comply with its own agreement.  The Department 

had months before the settlement to investigate the compromised 

claim.  It had more than a year to decide on its position between the 

start of the litigation and the 16th May 2013.  It filed an answering 
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affidavit. By then it had every opportunity to investigate any facet of 

the settlement and raise any issue in their answer.  The pleadings 

had closed. 

 

[35] On 16th May 2013, the Department proposed the consent order.   The 

Department’s representatives presented the order to the Court.  The 

Department’s representative was in Court.  The order was then made 

an order of Court.  Consequently, in my view, there is no merit in the 

rescission application and it stands to be dismissed.   

 

The Application to Strike out:- 

 

[36] As already alluded to earlier on in this judgment, Tsoga filed an 

application to strike out paragraphs 12 to 187 and 218 to 224 of the 

founding affidavit for the application to set aside the consent order 

granted on 16th May 2013, on the basis that they are irrelevant and / 

or vexatious and / or prejudicial to Tsoga.  As at the 16th May 2013, 

all the necessary affidavits had been filed.  The pleadings were 

closed and heads of argument had been filed by the respective 

parties.  The matter was ripe for hearing.  By then the Department 

had already set out its defences and the case they relied upon was 

before court.  At best for it, any rescission should be based on the 

closed case. 

 

[37] The Department had no right to reformulate its defence. There is 

nothing in any event in the new formulation which could not or should 

not have been included in that answering affidavit.  To do so, without 
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the leave of the court, is at best for the Department arrogant, 

contemptuous and unfair.  If it wanted to address the merits as part of 

good cause, it had to do so with reference to the closed case before 

Court.  The rehashed and further gilded version in the rescission 

application does not consist of decisive new evidence coupled with 

an explanation why this was not advanced in the main application.  

No attempt is made to do so and this is essential.  

  

[38] In CTP and Others v Independent Newspapers Holdings Ltd 1999 

(1) SA 452 (W) the following is stated on page 463 (C) – (G):- 

 

“In the second case – that where the defendant/respondent 

does not raise a contention at all even though he could have 

adduced evidence on the point – the defence is not res 

judicata but the defendant/respondent is still precluded from 

raising it.  Both of these propositions appear from the 

following passages in the judgment of Lush J in Ord’s case 

supra at 439 and 443: 

 

‘Now, there is no difficulty in seeing what, in its strict and 

proper sense, the plea of res judicata means.  The words 

“res judicata” explain themselves.  In the res – the thing 

actually and directly in dispute – has been already 

adjucicated upon, of course by a competent Court, it cannot 

be litigated again.  There is a wider principle, to which I will 

refer in a moment, often treated as covered by the plea of 

res judicata, that prevents a litigant from relying on a claim 

or defence which he had an opportunity of putting before the 

Court in the earlier proceedings and which he chose not to 
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put forward, but I am dealing for the moment with res 

judicata in its strict sense. 

 

….. 

 

It remains for me to deal with the other, the wider principle to 

which  have referred and which is often treated as falling 

within the plea of res judicata.  The maxim “Nemo debet 

bis vexari prevents a litigant who has had an opportunity of 

proving a fact in support of his claim or defence and chosen 

not to rely on it from afterwards putting it before another 

tribunal.  To do that would be unduly to harass his opponent, 

and if he endeavoured to do so he would be met by the 

objection that the judgment in the former action precluded 

him from raising that contention.  It is not that it has been 

already decided, or that the record deals with it.  The new 

facts has not been decided; it has never been in fact 

submitted to the tribunal and it is not really dealt with by the 

record.  But it is, by reason of the principle I have stated, 

treated as if it had been.’”   

   

[39] I find this dictum quite apposite.  Especially where this was done 

after both parties presented heads of argument, amounts to an 

abuse of the court processes.  In my view, the strike out application 

must succeed on the basis of relevance.  The Department’s case was 

before Court and is close.  There was no suggestion at all before the 

Court in the run-up to and including 16th May 2013, which suggests 

that the Department sought any leave for any augmentation of its 

case.  Consequently, the application to strike out paragraphs 12 to 

187 and 218 to 224 of the founding affidavit of the application to set 
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aside the consent court order granted on 16th May 2013 must 

succeed.   

 

Costs:- 

 

[40] There is no plausible reason why costs should not follow the event.  

Both sets of counsel are also ad idem that such costs should include 

the costs consequent upon the employment of the two counsel 

having regard inter alia to the magnitude and import of the case to 

both parties.  It was contended on behalf of Tsoga that costs should 

be awarded on the punitive sale as between attorney and client.  This 

contention is premised on the disgraceful and abusive litigation by the 

Department, which falls short of what is required of an organ of State. 

  

See:- Crookes Brothers case supra at paragraph [27]. 

 

[41] The Department negotiated and drew up a settlement agreement as 

far back as 29 June 2009.  Almost four (4) years later it challenged 

the very same agreement in this Court (16 May 2013).  The matter 

got settled for a second time which settlement agreement as 

embodied in a draft order, was made an order of court.  The 

Department now challenge this order of court (the second settlement) 

some ten (10) months after it was made.  On two previous occasions 

and after the passage of four years and ten months did the 

Department renege its agreement with Tsoga.  Without any stretch of 

the imagination, this is an abuse of the process of court. The 

Department must now honour its agreement without further delay and 
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without further waste of time, money and resources.  This Court will 

demonstrate its disquiet by ordering it to pay the costs on the punitive 

scale as between attorney and client. 

 

Conclusion:- 

 

[42] I am of the view that the application by the Department to have the 

court order dated 16 May 2013 rescinded, should fail.  Furthermore, 

that the application to strike out should be upheld.  Costs on a 

punitive scale as between attorney and client should follow the result, 

in both instances. 

 

Order:- 

 

[43] Consequently, the following order is made:- 

 

[i] The strike out application succeeds with costs on an attorney 

and client scale.  Such costs to include the costs consequent 

upon the employment of two counsel. 

 

[ii] The rescission application is dismissed with costs on an 

attorney and client scale.  Such costs to include the costs 

consequent upon the employment of two counsel. 
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