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INTRODUCTION 

 This is an application for leave to appeal directly to this Court against the 1

judgment and order handed down by Djaje AJ of the Northwest Division of the 

High Court. On 7 April 2015 the applicants issued an urgent application out of 

the Mahikeng High Court, seeking an order staying two writs of execution 

obtained by or in favour the first respondent pending the review and setting aside 

of the fifth respondent’s decision to enter into a settlement agreement with the 

first respondent.
1
  

 The first writ was issued in September 2014 (“September 2014 writ”) and 2

concerns the attachment of 44 vehicles owned by the first applicant. The second 

writ was issued in March 2015 (“March 2015 writ”) and concerns the attachment 

of a bank account of the Department of Public Works and Transport: Northwest 

Provincial Government.  

 Pursuant to the dismissal of the application for interim relief, the first respondent 3

executed the March 2015, despite having also executed the September 2014 writ 

and keeping in its possession the 44 vehicles attached under that writ. The result 

is that as matters stand, public funds in excess of R30 million are held in the trust 

account of the third respondent, who presumably earn interest thereon. The 

                                                        
1
 Circumstances that led to the settlement agreement are set out in the Statement of Disputed High Court 

Findings, volume 4, page 381, from paragraph 15 to 29. 



 4 

public is deprived access to those funds.  Yet, there is a substantial dispute 

regarding the entitlement of the first respondent to the funds. The applicants are 

thus faced with an extra-ordinary situation: They have no access to more than 

R30 million of public funds, in addition to the attached 44 vehicles. They dispute 

the claim of the first respondent to the funds it is holding. The harm to the public 

is patent. It was in these circumstances that the applicants chose to approach this 

Court for leave to appeal the dismissal of an interim order.  We submit that it is 

in the interests of justice to grant leave to appeal. There are two primary issues 

raised. They are both constitutional in nature. The first relates to the failure by 

the officials of the provincial government to comply with section 217 of the 

Constitution and the stipulations of the Public Finance Management Act, 1 of 

1999, in permitting a supplier to render services. The second issue relates to 

validity of writs of execution insofar as they constituted a direct charge against 

the Provincial Revenue Fund.  

 We submit that the Court a quo failed to apply the correct test in determining 4

whether or not to grant interim relief. It approached the application on the wrong 

premise that it was dealing with an application for final relief. The result was a 

manifest failure to conduct a meaningful enquiry into the pertinent aspects of 

interim relief: prima facie right; irreparable harm; balance of convenience; and 

absence of alternative relief. It is submitted that when these questions are 

approached from the correct perspective, it is clear that the applicant had 
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demonstrated a prima facie right, which was worthy of preservation pendente lite. 

If not granted, irreparable harm would ensue. While the full provincial machinery 

of the state is unlikely to stop dead by lack of access to the amount of R30 

million, the fact that the amount is required by the provincial government for the 

discharge of its constitutional mandate. And the same applies in respect of the 44 

vehicles attached. Only once there has been a proper and just determination of 

the underlying dispute will it be appropriate to allow the attachment of the funds 

and indeed the vehicles.  We begin by a brief recapitulation of the test for interim 

relief, as laid down by this Court, which we contend was not applied by the High 

Court.      

TEST FOR INTERIM RELIEF  

 The requirements for interim relief are now well established. An applicant 5

seeking interim relief must show:
2
  

5.1 A prima facie right, even though it may be open to some doubt;  

5.2 Irreparable harm;  

5.3 That the balance of convenience favours the granting of the interdict; and  

5.4 Absence of adequate alternative remedy. 

                                                        
2
 See for example: National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) at [45] – 

[47]; Ngaka Modiri Molema District Municipality v Chairperson, North West Provincial Executive 

Committee and Others 2015 (1) BCLR 72 (CC) generally, but at [10]; and SA Informal Traders Forum v 

City of Jhb 2014 (4) SA 371 (CC).  
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 These requirements have been clarified and refined in National Treasury v 6

Opposition to Urban Tolling Alliance
3
 (“OUTA”). A key finding in OUTA is that 

the application of these principles should now take place against the backdrop of 

the normative dispensation of the Constitution. This means, in practical terms: 

6.1 A litigant whose prima facie right is sourced in the Constitution should not 

be required to prove the existence of the right. “If the right asserted in a 

claim for an interim interdict is sourced from the Constitution it would be 

redundant to enquire whether that right exists.”
4
 This is because to right to 

challenge the improper and un-procedural exercise of public power vests in 

everyone by virtue of the Constitution.
5
  

6.2 As to the nature of the right to be proven, it must be one which if not 

protected by an interim order, “irreparable harm would ensue”.
6
  

6.3 While the merits of the review are not unimportant, a court hearing an 

interim interdict should be careful not to usurp the function of the review 

court by in effect making a “definitive finding on the existence of a prima 

facie right.”
7
 

6.4 When evaluating balance of convenience, which is clearly linked to the 

notion of irreversible harm, the court “must weigh the harm to be endured 

                                                        
3
 National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC).  

4
 OUTA at para 46. 

5
 OUTA at para 49. 

6
 OUTA at para 50. 

7
 OUTA at para 52. 
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by an applicant if interim relief is not granted as against the harm the 

respondent will bear, if the interdict is granted. Thus a court must assess 

all relevant factors carefully in order to decide where the balance of 

convenience rests.”
8
 

 In Pikoli v President and Others 2010 (1) SA 400 (GNP) the High Court 7

presciently encapsulated the principle and the rationale for interim relief where 

constitutional provisions are at stake: 

“The requirements for an interim interdict are well established 

….More in general, one of the aims of an interim interdict is to 

preserve the status quo pending the final determination of the rights of 

the parties to pending litigation. The interim interdict does not involve 

a final determination of the parties' rights and it does not affect such 

final determination. When considering whether to grant or refuse an 

interim interdict, the court seeks to protect the integrity of the 

proceedings in the main case. The court seeks to ensure, as far as is 

reasonably possible, that the party who is ultimately successful will 

receive adequate and effective relief. The court itself has an interest to 

ensure that it will ultimately be in a position to grant effective relief to 

the successful party. [In constitutional] cases the court considering 

whether to grant or refuse an interim interdict must also bear in mind 

that the courts have a constitutional obligation to uphold the 

Constitution and to "declare that any ... conduct that is inconsistent 

with the Constitution is invalid to the extent of its inconsistency". The 

court must also bear in mind that not only the parties but society as a 

whole have an interest in upholding the Constitution and that relief in 

cases of constitutional breaches must vindicate the Constitution.” 

(Emphasis added) 

 The applicable principles are accordingly clear: 8

8.1 The point of an interim order is the preservation of rights, which require 

                                                        
8
 OUTA at para 55. 
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preservation pendente lite. 

8.2 Where constitutional principles are at stake, the institutional function of the 

courts assumes prominence. The Court has an interest in ensuring that 

constitutional rights and entitlements are not rendered obsolete by the 

refusal of interim relief.  

8.3 Where, as in this case, the prima facie right is founded upon the 

Constitution as a whole, it is redundant to question the existence of the 

right. Of necessity the right is presumed to exist. The focus turns to 

irreparable harm.   

 Before we apply these principles, the facts deserve some recounting in view of 9

the issues at stake herein. We submit that on a proper reading of the papers, there 

are no material disputes of fact.  

MATERIAL FACTS  

 The settlement agreement in issue can be traced to the grant of a tender by the 10

fifth respondent on 31 July 2008 to a Joint Venture (“JV”), which consisted of 

Ilima Projects (Pty) Ltd (“Ilima”) and the first respondent.
9
   The tender, with a 

contract value of R456 548 505.00, was for the construction of the New Brits 

Hospital requiring the appointment of a contractor with a Construction Industry 

                                                        
9
 See “PJM10” to the founding affidavit in the High Court at page [525] of the appeal record  
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Development Board Contractor Grading Certificate Grade 9GB or higher.
10

 Ilima 

held a grading of 9GB and the first respondent a 2GB grading.  Together the 

Joint Venture held an 11GB grading.  Given the tender specification, the first 

respondent would not on its own have qualified for the grant of the tender.  

 On 19 August 2009, Ilima was provisionally liquidated, marking the end of the 11

JV.
11

  It was incumbent on the fifth respondent to cancel the contract on this date, 

or at least on 5 October 2009 when the first respondent communicated Ilima’s 

liquidation to it.
12

 The cancellation should have been effected in terms of clause 

36.1.4 of the Principal Building Agreement,
13

 which makes provision for 

termination of the contract where the estate of the contractor is liquidated.
14

  It 

did not do so notwithstanding that the first respondent lacked the required 

expertise to construct the hospital on its own. 

 Instead, the fifth respondent only cancelled the contract on 8 March 2010. The 12

failure to formally cancel the agreement, however, had no material impact on the 

legality of the agreement – the contract provided in express terms that it would 

terminate by operation of law, upon the dissolution by way of liquidation of one 

of the members of the JV. That event occurred.   

                                                        
10

 See “PJM9” to the founding affidavit in the High Court at page [523] of the appeal record 
11

 See the liquidation order at “PJM16” to the founding affidavit in the High Court at page [541] of the appeal 

record 
12

 See “PJM17” to the founding affidavit in the High Court at page [545] of the appeal record 
13

 See the agreement at “PJM9” to the founding affidavit in the High Court at page [523] of the appeal record 
14

 See page 62 of the founding affidavit in the High Court at page [475] of the appeal record 
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 In the meantime officials in the employ of the fifth respondent accepted four 13

payment certificates from the first respondent.
15

  Payment in the amount of R10.4 

million for two of these unauthorised certificates, namely certificates 11 and 12 

was made.
16

   

 In the light of the first respondent’s liquidation, the Department of Public Works 14

should not have accepted these certificates, nor honoured payment in terms 

thereof.  The first respondent could not, in seeking the continued enforcement of 

the contract with the fifth respondent, rely on the Joint Venture agreement 

between it and Ilima.  This agreement is not binding on the Department of Public 

Works.   

 Its effect was to appoint as a contractor a level 2GB contractor, contrary to the 15

requirement of the initial tender for the construction of the hospital, and in 

contravention of section 217 of the Constitution and the PFMA and regulations 

promulgated thereunder. It was also in breach of the Principal Building 

Agreement.  

 Notwithstanding the dissolution of the Joint Venture, which brought about an end 16

to the contract, officials in the employ of the fifth respondent unlawfully 

conducted themselves as follows: 

                                                        
15

 See page 143 of the founding affidavit in the High Court and annexures “PJM19” to “PJM21” thereof at 

pages [547-550] of the appeal record.  See also page 66 and “PJM18”.   
16

 See “PJM35” to the founding affidavit in the High Court at page [583] of the appeal record 
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16.1 On 23 October 2009, the Department of Public Works’ Mr Van Staden 

addressed a letter to the Department of Health.17  The purpose of the letter 

was to update the Head of that Department on the provisional liquidation of 

Ilima, as well as to request the Department of Health to honour payments to 

the JV “until the matter has been resolved”. The matter to be resolved, it 

turned out, was the legal implications of Ilima’s liquidation, which (he 

advised) would be resolved by 30 October 2009. Mr Van Staden further 

recommended the payment of payment certificate 10 “per JBCC Principal 

Building Agreement clause 31.9”.   Clause 31.9 of the said Building 

Agreement reads as follows: 

“The employer shall pay the contractor certified in an interim payment 

certificate within seven (7) calendar days of the date of issue of the 

payment certificate. Payment shall be subject to the contractor giving 

the employer a tax invoice for the amount due.” [My underlining] 

16.2 The recommendation was made notwithstanding the fact that the Principal 

Building Agreement defines employer as “the party contracting with the 

contractor for the execution of the works stated in the schedule”. The party 

who contracted with the contractor is the Department of Public Works and 

the contractor, in terms of the JBCC contract is the JV, not the first 

respondent. By 23 October 2009, it was known to the Department of Public 

Works that Ilima was placed under provisional liquidation, and that in 

terms of clause 19 of the Joint Venture Agreement, it as no longer a party 

                                                        
17

 See “PJM24” to the founding affidavit in the High Court at page [554] of the record 
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to the JV. There was therefore, no JV whose payments the Department of 

Health could honour under the Principal Building Agreement.  The letter 

was therefore irregular; 

16.3 On 8 December 2009, the first respondent addressed a letter to the 

Department of Public Works’ Ms Ntshabele, advising her that it had 

obtained a court order (on 18 November 2009) enforcing clause 19 of the 

Joint Venture Agreement and that the Department of Public Works was 

directed (with immediate effect) not to make any payment into the JV’s 

bank account.  

16.4 The letter further invited the Department of Public Works to “update 

contractual documents to reflect the first respondent as the only party to the 

contract”.
18

 The suggestion that the Department should summarily amend 

the contract so that Tsoga is the contractor violates legal framework that 

regulating the awarding of tenders the soliciting and awarding of tenders. 

This is elaborated on below.  

16.5 On 21 January 2010, the Department of Public Works notified Tsoga of its 

intention to terminate the appointment of the JV as a contractor for the 

construction of the Brits Hospital, on the basis that Tsoga did not have the 

required CIDB grade of 9 GB.
19

 That letter reads in part:  

                                                        
18

 See “PJM25” of the founding affidavit to the High Court at page [567] of the appeal record 
19

 See “PJM26” of the founding affidavit to the High Court at page [574] of the appeal record 
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“In the circumstances, it is quite clear that Tsoga Developers, being 

the remaining contractor on site, does not have the required CIDB 

grading of 9 GB and this amounts to non-compliance with the law and 

/or material terms of the Principal Agreement, read with all other 

documentation relevant to the contract.” 

16.6 On 8 February 2010, the Department of Public Works’ Principal Agent sent 

another letter to Tsoga, in much the same terms as the 21 January 2010 

letter, and it brought to Tsoga’s attention that the Department placed an 

advertisement calling for bids for the construction of the new Brits 

Hospital.
20

   

16.7 On 12 February 2010, the first respondent advised the fifth respondent by 

letter that its intention to cancel the contract was an invalid material breach 

of the contract.  This caused the Department of Public Works’ Mr Tselane 

to send an internal memorandum to the Department’s then Acting Deputy 

Director General, recommending the termination of the JBCC contract 

between the Department and the Ilima/Tsoga JV, on grounds of Tsoga’s 

non-compliance with the tender requirements and conditions.
21

  This 

should have been done as early as August alternatively October 2009, but 

the contract was only cancelled on 8 March 2010. It was signed by Ms 

Ntshabele and addressed to the JV (which did not exist at that time, in 

terms of clause 19 of the Joint Venture Agreement, as maintained by 

                                                                                                                                                                                          
 
20

 See “PJM27” of the founding affidavit to the High Court at page [575] of the appeal record 
21

 See “PJM32” of the founding affidavit to the High Court at page [578] of the appeal record 
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Tsoga). In relevant part, it read as follows:  

“… the Department has now resolved to officially and effectively 

terminate the said contract in terms of section 36.0 of the [JBCC] on 

the following grounds:  

In terms of the law of insolvency your JV partnership dissolves 

immediately upon one partner being liquidated.  

That indeed, upon the said insolvency and subsequent dissolution, you 

no longer qualify in terms of the CIDB requirements or grading to 

proceed with the intended project/tender.  

You are therefore advised that any outstanding amounts/payments due 

in respect of work already completed . . . will be made within 30 days 

of receipt hereof. Any work done after shall be paid similarly within the 

same period after being assessed.  

We wish further to advise that in light of the circumstances herein, 

your firm is immediately instructed not to proceed with any further 

work and you are therefore given further notice to vacate the premises 

within seven (7) working days [hereof] to avoid further escalation of 

costs.”  

16.8 Mr Tselane on 25 February 2010 addressed an internal memorandum to Mr 

Mbanjwa from the Department of Health saying that: 

“In view of the fact that the Department would like to terminate the 

contractor on the new Brits hospital project, I would like to bring your 

attention [to the fact] that the Department of Health has not yet 

honoured payment certificates 11 and 12 totalling R10 428 127.92.”
22

 

16.9 He said also that the Department of Health’s failure to honour the payment 

certificates would be in breach of the JBCC. Under the rubric of ‘avoiding 

legal action by the contractor and possible financial losses by the 

Department’, Mr Tselane wrote: “…the Department must honour the 

payments”. [Emphasis in original].  

                                                        
22

 See “PJM32” of the founding affidavit to the High Court at page [578] of the appeal record 



 15 

16.10 Mr Tselane wrote a further letter
23

 to the Department of Health on 25 

February 2010.  He requested proof of payment for payment certificates 11 

and 12, whose total was R10 428 127.92. This letter was also copied to 

then Chief Director: Infrastructure, and to the Director of Capital Planning 

in the Department of Public Works.
24

  

16.11 On the same date – 25 February 2010 – the Department of Public Works’ 

Ms Ntshabele wrote a letter to Dr Sebego, the Superintendent General at 

the Department of Health. In this letter, she too requested the Department 

of Health to honour Tsoga’s payment certificates 11 and 12, as well as 

“future payments”. 
25

  

16.12 Mr Tselane sent yet a further letter to the Department of Health – on 26 

February 2010. 
26

  He requested the Department’s Acting Chief Financial 

Officer to make funds available for the payment of R10 428 127.92 for the 

outstanding payment certificates of the JV. The request was unlawful since 

the JV ceased to exist on 12 August 2009 – before the payment certificates 

in question were issued.  

16.13 On 6 May 2010, Ms Ntshabele sent a further letter to Dr Sebego of the 

Department of Health, wherein she informed Dr Sebego that both 

Departments were in breach of clause 36.6 of the JBCC for failing to 

                                                        
23

 See “PJM33” of the founding affidavit to the High Court at page [579] of the appeal record 
24

 See note 23 above 
25

 Id 
26

 Id 
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honour Tsoga’s payment certificates.  This was not so given the dissolution 

of the Joint Venture.  She further urged the Department of Health to 

consider paying the R8 million claimed by Tsoga.
27 

In terms of clause 36.6 

of the JBCC reads: “The employer’s right to cancel in terms of 36.0 may 

not be exercised should be employer be in material breach of this 

agreement”. Ms Ntshabele signed the termination letter of 8 March 2010, 

in which she noted that Tsoga no longer qualified for the project, on 

account of its wanting CIDB grade. In other words, Tsoga was in breach of 

the JBCC contract. Her request to the Department of Health was thus 

contradictory and unlawful. Further, the disputed amount was in fact R10 

428 127.92 (for certificates 11 and 12) not R 8 million.  

16.14 There was/is no contractual or legal basis for the payment of R8 million 

“settlement as proposed by Tsoga”. Furthermore, R10 428 127.92 was not 

owed to Tsoga. Payment certificates 11 and 12 were issued by the JV, 

which did not exist at the time of these certificates – they were not issued 

by Tsoga. There is thus no basis on which Tsoga became entitled to the 

payment of R10 428 127.92.  

 Not only was payment effected in respect of certificates that were not due, but the 17

first respondent alleged that it was owed further monies, which it alleged to be 

                                                        
27

 Id 
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computed as set out below
28

: 

17.1 Payment under certificate number 13 in an amount of R3 million; 

17.2 Retention monies in an amount of R6.3 million; 

17.3 Final/closeout certificate in an amount of R2 million; and 

17.4 Settlement payment in an amount of R8 million. 

 The first respondent alleged that the total amount due to it was R30 million.  This 18

led to it demanding payment from the fifth respondent in an amount of R30 647 

381 91 on 18 June 2010.  In an effort to facilitate the payment of these funds, the 

fifth respondent’s erstwhile Deputy Director General, Mrs Ntshabele prepared a 

memorandum to the Superintendent General of the Department of Health, Dr 

Sebego, motivating for payment of a settlement amount to the first respondent in 

an amount of R22 608 794 39.   

 She advised that the first respondent was claiming R30 647 381 91 in damages 19

for the cancellation of the contract in March 2010 and had issued a civil suit for 

these monies.
29

  At the time no such suit had been brought.  She advised further 

that the second respondent had on 24 June 2010 attended at the fifth respondent’s 

offices to negotiate a settlement out of court.  The proposal reached was payment 

                                                        
28

 See “PJM36” to the founding affidavit in the High Court at page [585] of the appeal record 
29

 See “PJM40” to the founding affidavit in the High Court at page [591] of the appeal record 
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to the first respondent in an amount of R22 608 794 39, which was R80 385 87 

62 less than the original amount claimed.   

 The sixth respondent refused to pay the money, but it would seem that these 20

negotiations formed the basis of the agreement between the fifth and first 

respondents of 29 June 2010.  This agreement was made an order of court by Her 

Ladyship the Honourable Judge President Madam Leeuw, when the parties 

settled an application to compel its payment.   

 This conduct was plainly unlawful.  There was no basis in fact or law to the 21

settlement agreement of 29 June 2010, on which the consent order of 16 May 

2013 is premised.  On the dissolution of the Joint Venture, the contract for the 

construction of the hospital came to an end.  Alternatively, it should have been 

cancelled.  Instead payment in an amount of R10.4 million was made to the first 

respondent.   

 There is further no basis to the computation of the R30 647 381.91 damages 22

claimed by the first respondent or the compromise figure of R22 608 794.39.   

 Notwithstanding this a further agreement was concluded between the fifth and 23

first respondent on 21 November 2014 purporting to inflate an already non-



 19 

existent debt of R 22 608 794.39 to an amount of R47 002 201.57.
30

  This is the 

agreement in terms of which the second writ of execution was issued.  It records 

that on 12 November 2014, the fifth respondent paid the first respondent R20 

million.  This agreement is also unlawful, based as it is on the illegal settlement 

of 29 June 2010.  

 In total the first respondent has thus been paid an amount of R30 400 000, under 24

two distinct agreements both of which are unlawful.  It has been so paid in 

circumstances where there is no factual or legal basis the amounts it alleges is 

due and owing to it.  

 It was for these reasons that the applicant sought the interim suspension of the 25

writs and the consent order of Leeuw JP. 

THE PRIMA FACIE RIGHT 

 We submit that the approach taken by the High Court herein failed to take heed 26

of the OUTA principles. Not only is this failure apparent from the text of the 

High Court judgment, it is also apparent from the manner in which the High 

Court evaluated the law and applied it to the facts before it. The outcome was a 

judgment which failed to strike an appropriate balance to the rights at issue; 

failed to protect the integrity of the judicial function in that Part B has for all 

                                                        
30

 See “TJM8” of the affidavit in support of the application for leave to appeal at page 94 to 100 
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intents and purposes been rendered moot; and ultimately failed to vindicate the 

Constitution. As we demonstrate below, the correct outcome should have been 

the granting of the application for interim relief. All the constituent parts of the 

test for interim relief were satisfied.  

 The question of whether an applicant has established a prima facie right that 27

warrants protection in the interim must be determined with reference to whether 

the order sought promotes the objects, spirit and purport of the Constitution. In 

this context, where the right asserted is sourced in the Constitution, it exists and 

is worthy of protection.
31

 

Violation of section 217 of the Constitution 

 The decision to allow the first respondent to remain on site and after the 28

termination of the agreement violated section 217 of the Constitution.  

 Section 217 of the Constitution provides that:  29

“When an organ of state in the national, provincial or local sphere of 

government, or any other institution identified in national legislation, 

contracts for goods or services, it must do so in accordance with a 

system which is fair, equitable, transparent, competitive and cost-

effective.” 

 Following the judgments of this Court in Steenkamp NO v Provincial Tender 30

                                                        
31

 Urban Tolling Alliance at [46].  
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Board of the Eastern Cape
32

 and Trencon Construction (Pty) Limited v Industrial 

Development Corporation of South Africa Limited and Another [2015] ZACC 22, 

it is accepted that the conduct of the parties subsequent to the award of a tender is 

governed by private law, not public law. The submission, however, is that on the 

facts, herein the government purported to contract after the agreement had run its 

course. The attempt at contracting was no longer a matter of private law. It was 

governed by administrative law. The government and the first respondent could 

not ignore their constitutional duty to contract as provided for in section 217 of 

the Constitution simply by purporting to extend a contract.  

 The PFMA echoes section 217 of the Constitution and makes it applicable to 31

public entities. Procurement by a public entity that fails to comply with these 

requirements of section 51(1)(a)(iii), will be invalid and may be set aside by a 

court.
33

 

 The Constitutional Court has recognised the Preferential Procurement Policy 32

Framework Act 5 of 2000 as the national legislation prescribing the framework 

within which procurement policy must be implemented.
34

  

 It is common cause that there has been no compliance with the provisions of the 33

                                                        
32

 [2006] ZACC 16; 2007 (3) SA 121 (CC); 2007 (3) BCLR 300 (CC). 
33

 EC Prov Govt v Contractprops 25 (Pty) Ltd 2001 (4) SA 142 (SCA) at [9]. 
34

 AllPay Cons Inv Holdings (Pty) Ltd v Chief Executive Officer, SA Social Security Agency 2014 (1) SA 604 

(CC) at [33].  
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PFMA. The consequences for not complying with the PFMA when concluding 

an agreement are plain. The agreement must be declared to be invalid and set 

aside.   The failure to comply with the PFMA means, in effect, that there has 

been no compliance with a legislative provision. In the case of City of Tshwane 

Metropolitan Municipality v RPM Bricks (Pty) Ltd 2008 (3) SA 1 (SCA), it was 

emphasised the consequences for a public entity in concluding an agreement 

without compliance with the PFMA is to invalidate the contract.
35

 

 It is submitted that the decision to allow the first respondent to remain on site 34

despite the termination of the contract should have been subjected to the 

processes mentioned in the PFMA and should have complied with the provisions 

of section 217(1) of the Constitution. The failure to observe these provisions 

means that the agreement is invalid. In Part B of the review application, the 

applicants shall seek an order to that effect. 

 The effect of the settlement was to “settle” a legally non-existent claim, in breach 35

of the fiduciary duties imposed on accounting officers and authorities in terms of 

sections 38 and 39 of the PFMA. The expenditure was clearly “fruitless and 

wasteful” and “irregular” within the contemplation of section 38(1)(c)(ii) of the 

PFMA. Section 38(1)(f) of the PFMA imposes a qualified obligation to settle 

contractual obligations which are owing. It is clear that there was no contractual 

                                                        
35

 At para 11-12. See too All Pay at para 56. 
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obligation owing in this case. 

 It is therefore submitted that:  36

 

36.1 The conclusion of the agreement with the first respondent in terms of 

which they were permitted to remain on site subsequent to the conclusion 

of the contract was in violation of the Constitution and PFMA. The only 

legally permissible manner in which the first respondent could have been 

allowed to remain on site and perform duties was a contract concluded in 

terms of section 217 of the Constitution and the PFMA.    

36.2 The conclusion of the settlement agreement was in breach of the PFMA 

because there was no debt which was due and owing. No services were 

rendered by the first respondent which would entitle it to payment of the 

sums recorded in the settlement agreement.   

 As a consequence, the Court should have held that the applicants had 37

demonstrated a prima facie right to the relief sought. A court on review would, in 

due course, have been called to consider the validity of the two agreements and if 

not valid, make appropriate declaratory orders. The contrary finding by the High 

Court in this regard should be set aside.  
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The amounts underlying the settlement agreement were not due 

 It will be recalled that the original settlement agreement purported to settle the 38

claim of R22.6 million. In the matter addressed by Mrs M R Ntshabele, the then 

Acting Deputy Director-General who was also the head of Department and the 

accounting officer, it was incorrectly recorded the first respondent had “lodged a 

civil claim” for the amount of R30.6 million.
36

  

 The letter also recommended the settlement of R22.6 million on the basis that 39

such amount would be less than the supposed claim of R30 million by an amount 

of R8 million. It was contended in the Founding Affidavit that it was false that 

the first respondent had at that stage lodged a civil claim. Nothing has been put 

up in the answering papers to illustrate that in fact such a civil claim had been 

lodged by the first respondent as recorded in the letter of the Head of Department. 

Notwithstanding this, the Department of Health and Social Development 

expressly noted that no funds were available to settle amounts and as such it 

would be unable to honour the said settlement agreement.
37

 

 The agreement was accordingly invalid from the onset. The PFMA prohibits a 40

Department from making financial commitment without available funds. 

Moreover, the agreement should not have been concluded for the following 

reasons: 
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40.1 The original tender for the construction of the Brits Hospital was awarded 

to the Ilima and Tsoga JV on the basis that the combined JV satisfied the 

tender requirements, the main among them being the Construction Industry 

Development Board score of at least 9GB. The first respondent, standing 

separately, did not meet those requirements.  

40.2 The construction agreement which gave rise to the claim by the first 

respondent had been concluded between the joint venture and the 

Department of Public Works. The first respondent was never a party to the 

agreement.  

40.3 Upon the dissolution of the JV pursuant to the liquidation of the major 

party, being Ilima, the construction agreement was brought to an end by 

operation of law. There is a clear contractual stipulation that the liquidation 

of one party would bring an end to the agreement. It was accordingly not 

necessary to formally cancel the agreement, since the specified event in the 

agreement had occurred.  

40.4 Any work purportedly done by the first respondent subsequent to the 

dissolution of the JV and any agreement concluded to authorise the 

performance of such work was clearly in violation of the Constitution and 

the stipulations of the tender.  

40.5 The manner in which the R22.6 million was calculated also left much to be 
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desired. It will be recalled that payment certificates 11 and 12, representing 

the amount of R10.4 million had been paid by the Department of Health as 

at the end of April 2010. While the R10.4 million was itself in dispute, it is 

clear that it should have been deducted from the claim of R22.6 million 

which formed part of the settlement agreement.  

40.6 The R22.6 million was in all probability a thumb-suck. No proof was 

furnished regarding what amount was due. Nothing has been put forward 

before the High Court and indeed this Court to demonstrate why that 

amount is due.  

40.7 The second respondent, Mr Wandile Bozwana, is reflected in the settlement 

agreement as a director of the first respondent. However, the company 

documents obtained at the company’s Intellectual Property Commission 

show that Mr Bozwana is not, and has never been, a member of the first 

respondent.  

 The Court below held that the claim of the first respondent was not based on the 41

settlement agreement but on the consent order. We submit however that it is 

impossible to separate the order from the underlying settlement agreement. The 

entire scheme must be viewed in its totality. Since the original settlement 

agreement was invalid on account of the fact that the monies were never due and 

owing to begin with and that in any event the agreement to allow the first 
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respondent to remain on site and to submit invoices was in breach of the 

Constitution, the court order cannot have the effect contended for, of 

transforming a constitutionally invalid agreement to a valid one.  

 Importantly, the court order was not obtained pursuant to a judgment where the 42

merits of the dispute were evaluated between the parties. It is so that Hendriks J 

dealt with the application for rescission of the court order. However, the 

application for rescission must be distinguished from a frontal attack on the 

validity of the settlement agreement on constitutional grounds. Rescission 

applications are permissible on limited grounds. We do not take issue with the 

conclusions of Hendriks J to the effect that in the proceedings before him the 

applicants failed to satisfy the test for rescission of judgments. That, however, 

does not dispose of the issue before this court, namely whether or not the scheme 

of the settlement agreement was constitutionally appropriate.  

 We submit, in any event, that a decision taken in violation of the Constitution 43

cannot be “validated” by a court order. In those circumstances it has been 

recognised by the Supreme Court of Appeal that any court order granted in 

breach of a statute is legally ineffective. In City of Johannesburg v Changing 

Tides 74 (Pty) Ltd 2012 (6) SA 294 (SCA) it was held that a court order issued by 

the High Court would require the sheriff of the High Court to perform a function 

which is constitutionally inappropriate could not produce legally effective 
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consequences. Wallis JA concluded:  

“The order that the sheriff prepare a ‘matrix’ of information in regard 

to the occupiers was not proper and is ineffective. It cannot be used to 

provide a foundation for the order that must issue in place of that 

granted by the high court.” (At para 46). 

 The principle also appears from the judgment of the SCA in Master of the High 44

Court Northern Gauteng High Court, Pretoria v Motala NO and Others 2012 (3) 

SA 325 (SCA):  

“[14] In my view, as I have demonstrated, Kruger AJ was not 

empowered to issue and therefore it was incompetent for him to 

have issued the order that he did. The learned judge had 

usurped for himself a power that he did not have. That power 

had been expressly left to the Master by the Act. His order was 

therefore a nullity. In acting as he did, Kruger AJ served to 

defeat the provisions of a statutory enactment. It is after all a 

fundamental principle of our law that a thing done contrary to 

a direct prohibition of the law is void and of no force and effect 

(Schierhout v Minister of Justice 1926 AD 99 at 109). Being a 

nullity a pronouncement to that effect was unnecessary. Nor did 

it first have to be set aside by a court of equal standing. For as 

Coetzee J observed in Trade Fairs and Promotions (Pty) Ltd v 

Thomson & another 1984 (4) SA 177 (W) at 183E: ‘[i]t would 

be incongruous if parties were to be bound by a decision which 

is a nullity until a Court of an equal number of Judges has to be 

constituted specially to hear this point and to make such a 

declaration’.” 

 It is submitted that on the specific facts of this case a party cannot rely on a court 45

order obtained in violation of the Constitution. If it is correct, as the applicants 

contend, that section 217 of the Constitution was violated, it cannot possibly be a 

defence to argue that there was a subsequent court order by consent. To permit 

such an outcome defeats the Constitution.  
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 It was accordingly wrong for the High Court to conclude that the consent order 46

created legally enforceable obligations without any enquiry into the validity of 

the settlement agreement which gave rise to the court order. We submit that the 

setting aside of the settlement agreement, which was expressly sought, would 

have the effect of rendering the consent order legally ineffective. It is therefore 

submitted that properly construed, the attack to the settlement agreement 

constituted an attack to the consent order. In order for the court a quo to reach the 

conclusion whether or not the consent order was binding and effective, it was 

required of her to consider of the merits of the attack to the settlement agreement.  

 The contention that the settlement agreement amounted to a compromise cannot 47

be upheld. Whether or not the agreement met the formal requirements of a 

compromise depends in the first instance on whether the scheme under which the 

agreement was negotiated and agreed was lawful. An unlawful scheme cannot 

produce a lawful compromise.  

Court order not a direct charge against revenue fund 

 Djaje AJ found that the 28 May 2013 court order is a direct charge to the 48

Provincial Revenue Fund. In making this finding, Djaje AJ held that court orders, 

as contemplated by section 165(5) of the Constitution, constitute direct charges 

against the revenue fund. She relied on the judgment in Golden Arrow Bus 
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Services (Pty) Ltd v Minister of Transport and Others
38

 where it was held that 

judgments are a direct charge against the Revenue Fund. As discussed below the 

reasoning of the Court below was wrong based on the text of the Constitution and 

the criticism of the Golden Arrow judgment by the SCA.  

The Constitution does not provide that judgments are direct charges 

 The finding by the High Court that the order was a direct charge against the 49

provincial revenue was wrong and inconsistent with the provisions of the 

Constitution. Section 226 of the Constitution establishes the provincial revenue 

fund. It provides for two instances in which money may be withdrawn from that 

fund: (a) in terms of an appropriation by a provincial Act, or (b) as a direct 

charge against the Provincial Revenue Fund, when it is provided for in the 

Constitution or provincial Act. Section 226 requires a direct charge against the 

Provincial Revenue Fund to be provided in the Constitution or an Act of 

Parliament.  

 Section 226(3) of the Constitution provides that revenue allocated through a 50

province to local government is a direct charge against that province's Revenue 

Fund, and in terms of section 117(3) of the Constitution, salaries, allowances and 

benefits payable to members of a provincial legislature are a direct charge against 

the Provincial Revenue Fund.  
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 Therefore, the term “direct charge” is specifically provided for in the 51

Constitution and does not include court judgments or orders. More importantly, 

the Constitution makes it clear that deductions against the national revenue fund 

or the provincial revenue fund would be permissible, only when the direct charge 

is provided for in the Constitution or legislation.  

 In several provisions the Constitution explicitly provides for direct charges 52

against either the provincial revenue fund or the national revenue fund. For 

instance: 

52.1 Salaries, allowances and benefits payable to members of the National 

Assembly and National Council on Provinces are a direct charge against 

the National Revenue Fund. (Sections 58(3) and 71(3)); 

52.2 In terms of sections 77(1)(d) and 120(1)(d), a money Bill is a money Bill if 

it, inter alia, authorises direct charges against the National Revenue Fund 

or the Provincial Revenue Fund; 

52.3 Salaries, allowances and benefits payable to members of a provincial 

legislature are a direct charge against the Provincial Revenue Fund. 

(Section 117(3)); 

52.4  The equitable share of a province raised nationally is a direct charge 

against the National Revenue Fund. (Section 213(3)); 
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52.5 In terms of section 226(3), revenue allocated through a province to local 

government in that province in terms of section 214(1) is s direct charge 

against that province’s Revenue Fund; and  

52.6 National legislation may determine a framework to authorise a framework 

for the withdrawal of funds from a Provincial Revenue Fund. (Section 

226(4)). 

Golden Arrow judgment criticised on appeal   

 It is clear that the High Court relied on the judgment of the Western Cape in 53

Golden Arrow. In Minister of Finance v Golden Arrow Bus Services (Pty) Ltd 

[2010] 2 All SA 237 (SCA), the SCA overturned the judgment of High Court in 

Golden Arrow on a different basis. Despite this, the SCA was compelled to 

comment as follows with regard to the finding that court judgments in terms of 

section 165 of the Constitution are direct charges against the revenue fund: 

“[14] I have come to this conclusion without having given 

consideration to the correctness or otherwise of the basis upon 

which the court a quo found that court orders or decisions are a 

direct charge against the Fund. I am reluctant to attempt to deal 

with that issue when argument from only one side was presented 

before us. I may mention, however, that I find it difficult to 

understand how the court a quo, after having made the 

observation that 'but for the provisions of the PFMA s 3 of the 

[Act] would undoubtedly by itself have given rise to the 

characterisation of judgments sounding in money being direct 

charges on the [fund],' could still find, via s 165(5) of the 

Constitution, which has nothing to do with the characterisation of 

court orders, that judgments sounding in money are direct 

charges against the Fund. It seems to me that in the absence of 
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any challenge to the constitutionality of the proviso to 

s 15(1)(a)(ii) of the PFMA, which restricts direct charges against 

the Fund to those provided for in other Acts of Parliament listed 

in Schedule 5 to the PFMA, s 3 of the Act does not qualify as 

providing for a direct charge against the Fund. 

[15] Moreover, the Constitution itself (s 213(2)(b)) states emphatically 

that money may be withdrawn from the Fund only as a direct 

charge against it 'when it is provided for in the Constitution or an 

Act of Parliament'. The Constitution then makes provision, in a 

number of sections, for what constitutes a direct charge against 

the Fund and Provincial Revenue Fund. It would be quite strange 

if the drafters of the Constitution had intended, under s 165(5), for 

orders or decisions of courts sounding in money to be paid as a 

direct charge against the Fund not to have said so.” 

 The same reasoning applies in the present matter. Direct charges against the 54

revenue fund are limited by the text of the Constitution. There is no textual 

justification for the importation of section 165 into the equation. While the 

concern about non-compliance with judgments and orders of courts is a valid one, 

it is no justification to alter the plain meaning of the words in the Constitution. 

 Section 165 of the Constitution deals with judicial authority. It does not sanction 55

the deduction of moneys as direct charges from either the National Revenue Fund 

or the Provincial Revenue Fund. A carefully calibrated legislative scheme in 

terms of the State Liability Act and the common law regulate the subject of 

compliance with court orders. There was no complaint in these proceedings that 

such a scheme is not sufficient to deal with the problem of recalcitrant state 

departments. Nor was there any explanation why all the mechanisms available to 

ensure compliance were not resorted to resulting in the drastic measure of a direct 
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deduction against the Provincial Revenue Fund.   

The delay issue 

 It has been submitted that there has been an unreasonable delay in the institution 56

of the proceedings for the review. We submit that a distinction must be drawn 

between the challenge to the validity of the units – about which there can be no 

delay-related complaint – and the challenge to the validity of the settlement 

agreement.  

 The applicants acted with the necessary expedition to challenge the validity of 57

the units on the merits. In respect of the review, the applicants have asked for 

condonation of their delay. When the condonation application is evaluated, the 

length of the delay is not a decisive consideration. The interests of justice are 

paramount. And so is the public interest. The correct principle is encapsulated in 

this passage form the SCA decision: 

“[25] As to the purpose and function of the delay rule under s 7(1) of 

PAJA and its common law predecessor, Nugent JA explained in 

Gqwetha v Transkei Development Corporation Ltd and others  

2006 (2) SA 603 (SCA) paras 22-23: 

‘[22] It is important for the efficient functioning of public bodies . 

. . that a challenge to the validity of their decisions by 

proceedings for judicial review should be initiated without 

undue delay. The rationale for that longstanding rule . . . is 

twofold: First, the failure to bring a review within a 

reasonable time may cause prejudice to the respondent. 

Secondly, and in my view more importantly, there is a public 

interest element in the finality of administrative decisions 

and the exercise of administrative functions. As pointed out 



 35 

by Miller JA in Wolgroeiers Afslaers (Edms) Bpk v 

Munisipaliteit van Kaapstad 1978 (1) SA 13 (A) at 41E-F 

(my translation): 

 “It is desirable and important that finality should be arrived 

at within a reasonable time in relation to judicial and 

administrative decisions or acts. It can be contrary to the 

administration of justice and the public interest to allow such 

decisions or acts to be set aside after an unreasonably long 

period of time has elapsed - interest reipublicae ut sit finis 

litium . . . Considerations of this kind undoubtedly constitute 

part of the underlying reasons for the existence of this rule.” 

[23] Underlying that latter aspect of the rationale is the inherent 

potential for prejudice, both to the efficient functioning of the 

public body and to those who rely upon its decisions, if the 

validity of its decisions remains uncertain. It is for that 

reason in particular that proof of actual prejudice to the 

respondent is not a precondition for refusing to entertain 

review proceedings by reason of undue delay, although the 

extent to which prejudice has been shown is a relevant 

consideration that might even be decisive where the delay 

has been relatively slight (Wolgroeiers Afslaers, above, at 

42C).”
39

 

 Following this principle, when the SCA dismissed the review application in 58

OUTA, it did so on these terms: 

“[41] After all is said and done, the stark reality remains that because 

of the delay in bringing the review application, five years had 

elapsed since the impugned decisions were taken, and that, during 

those five years, things have happened that cannot be undone. The 

delay rule gives expression to the fact that there are 

circumstances in which it is contrary to the public interest to 

attempt to undo history. The clock cannot be turned back to when 

the toll roads were declared, and I think it would be contrary to 

the interests of justice to attempt to do so. It follows that the 

appellants’ application for an extension under s 9(1) should, in 

my view, be refused. The result, as I see it, is that we are 

prevented by the provisions of s 7(1) of PAJA from embarking 
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upon the merits of the review application.”
40

 

 We submit that the focus of the enquiry must be in the interest of justice. That 59

must be taken into account: the public interest and the prejudice suffered by the 

first respondent. The applicants are not motivated by a private interest; they seek 

to vindicate the public interests by guaranteeing the interest usage of public funds 

for legitimate purposes. The applicants also seek to vindicate the provisions of 

the Constitution itself by seeking to secure declaratory relief against the 

unconstitutional conduct of their own officials and the first respondent. Against 

this must be measured the prejudice suffered by the first respondent. We submit 

that no material prejudice has been proven when regard is had to the facts herein.  

 The incontestable version of the applicants is that the first respondent has been 60

grossly overpaid, in circumstances where the underlying claim is in its pride. 

Nothing has been put forward to substantiate any claims of prejudice 

inconsequent upon the delay in the constitutional review proceedings. It would 

have been necessary to explain the prejudice, given the fact that over the period 

of five years the dispute remained alive, as evidenced by the history of the matter. 

In view of the pressing public interest and absent any proven prejudice to the first 

respondent it is submitted that the interest of justice would justify the granting of 

the condonation of the review application. Thus, contrary to the approach 

favoured by the High Court, the delay presented no insurmountable bundle to the 

                                                        
40

 OUTA at para [41] 



 37 

merits of the review.  

IRREPARABLE HARM AND BALANCE OF CONVENIENCE 

 We submit that the execution of the writs when the debt which underlies then is 61

invalid itself creates an irreparable harm. The harm is also underscored by the 

fact that the monies paid will not be recoverable.  

Invalid writs and impact on fiscus 

 Despite tendering to discharge the first writ, to date the first respondent has not 62

done so.  The 44 vehicles attached in terms of the first writ have not been 

returned to the fifth respondent and the writ not discharged.  Insofar as the second 

writ is concerned it is invalid because: 

62.1 It impermissibly attaches the Revenue Fund and, has unlawfully deprived 

the first applicant and fourth respondent access to the Revenue Fund in the 

amount R30 476 839.71;  

62.2 The writ was issued on the strength of a consent order that was improperly 

taken to enforce a settlement agreement that is invalid; and 

62.3 It has been issued without judicial sanction in circumstances where the first 

writ is operative and has not been discharged.   

 Section 213 of the Constitution establishes the National Revenue Fund. It 63
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provides that: 

“There is a National Revenue Fund into which all money received by 

the national government must be paid, except money reasonably 

excluded by an Act of Parliament”.  

 The first applicant’s equitable share of the revenue raised nationally is, in terms 64

of section 213(3) of the Constitution, a direct charge against the National 

Revenue Fund. 

 In terms of section 214(1), an Act of Parliament must provide for the division of 65

revenue raised nationally amongst the national, provincial and local spheres of 

government.  For purposes of this application, that legislation is the Division of 

Revenue Act, 10 of 2014 (“the 2014 DORA”).   In terms of section 3(1) of the  

2014 DORA: 

“Revenue raised nationally in respect of the 2014/15 financial year 

must be divided among the national, provincial and local spheres of 

government for their equitable share allocations as set out in Column 

A of Schedule.” 

 Schedule 1 to the 2014 DORA records the provincial allocation for the 2014/15 66

financial year as R362 468 075 000 (three hundred and sixty two billion four 

hundred and sixty eight million and seventy five thousand rand).  Under section 

4(1) of the 2014 DORA the first applicant’s equitable share of the provincial 

allocation is set out in Schedule 2, which records the first applicant’s equitable 

share for the 2014/15 financial year as being R24 706 979 000 (twenty four 

billion seven hundred and six million nine hundred and seventy nine thousand 
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rand) with forward estimates of R26 527 825 000 (twenty six billion five hundred 

and twenty seven million eight hundred and twenty five thousand rand) and 

R28 385 986 000 (twenty eight billion three hundred and eighty five million nine 

hundred and eighty six thousand) for the 2015/16 and 2016/17 financial years 

respectively.   

 This allocation is in terms of section 4(3) of the 2014 DORA transferred by the 67

National Treasury to the first applicant’s ‘corporation for public deposits account’ 

in terms of the payment schedule set out in section 23. Section 1 of the 2014 

DORA defines a ‘corporation for public deposits account’ as the “bank account if 

the Provincial Revenue Fund held with the Corporation for Public Deposits, 

established by the Corporation for Public Deposits Act, 1984”.   

 The equitable share referred to in section 4(1) and Schedule 2 is made in 68

accordance with a payment schedule determined in terms of section 23 of the 

2014 DORA.  The payment schedule is determined by the National Treasury 

after consultation with the accounting officer of the provincial treasury.  In 

determining the schedule, the National Treasury is obliged by section 23(1)(b) to 

take into account amongst others the monthly expenditure commitments of a 

province.  Whilst it is possible for National Treasury to advance to a province 

funds which have not yet fallen due for transfer under the payment schedule these 

advances must in terms of section 23(1)(d) “be offset against transfers to the 
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province which would otherwise become due in terms of the payment schedule”.    

 Additional transfers under the 2014 DORA may only be made in terms of section 69

28 where DORA 2015 has not commenced on or before 1 April 2015.  Such 

transfers are made in terms of Schedules 4 and 5 to the 2014 DORA and cannot 

exceed 45% of the total amount transferred to a province.  Such allocation would 

have taken the form of a specific allocation in terms of PART B of Schedule 5 to 

the 2014 DORA. This is however not relevant because the 2015 DORA indeed 

came into effect on 1 April 2015. If DORA 2015 had not come into operation the 

fourth respondent’s conditional additional allocation would only have been an 

amount of R14 249 000, (fourteen million two hundred and forty nine thousand 

rand) and a further amount of R26 306 000 (twenty six million three hundred and 

six thousand rand). The latter transfers it must be noted are conditional in nature 

and allocated to specific projects only.   

 It is against this statutory allocation model that the legality of the second writ 70

must be determined because it constitutes the manner in terms of which the 2014 

DORA gives effect to section 214 of the Constitution by dividing nationally 

raised revenue and determining each province’s equitable share of that revenue.  

It is also against this backdrop that this Court must view the impact of the second 

writ which purports to attach R30 476 839.71 of the first applicant’s Revenue 

Fund.   
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 Section 226 of the Constitution then creates a Provincial Revenue Fund for each 71

province “into which all money received by the provincial government must be 

paid, except money reasonably excluded by an Act of Parliament.” This is the 

‘corporation for public deposits account’ referred to in terms of section 4(3) of 

the 2014 DORA, which accommodates deposits only and permits of no 

withdrawals.   

 The first applicant appropriates its equitable share amongst its ten provincial 72

departments, including the fourth respondent.  This appropriation effected by the 

sixth respondent.  Given the limited availability of funds and resources it is done 

in terms of the PFMA.  No deviation is permissible because when National 

Treasury appropriates to the first applicant its equitable share, it does so taking 

into account the province’s monthly expenditure commitments. These 

commitments are one of the factors in determining the province’s equitable share.  

To the extent that additional allowances are made they are conditional in nature 

and allocated for specific purposes only.  

 What is apparent from DORA and the use of funds under the PFMA is that the 73

determination of equitable share and departmental appropriation constitute 

provincial and national monetary policy.  These funds are not subject to judicial 

attachment because the effect of many attachment orders on the determination of 

equitable share would quite simply be chaotic.  This is why when a judgment 
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debt is taken against the State, such debt does not under the SLA encumber 

directly the provincial or national fiscus. Rather mechanisms are put in place for 

the payment of that debt in a manner that does not interfere with monetary policy.   

 In terms of section 226(2), money may only be withdrawn from the Provincial 74

Revenue Fund: “(a) in terms of an appropriation by a provincial Act; or (b) as a 

direct charge against the Provincial Revenue Fund when it is provided for in the 

Constitution or a provincial Act”.  

 The PFMA was promulgated to give effect to Chapter 13 of the Constitution.  In 75

terms of section 21, the Provincial Treasury is in charge of the Provincial 

Revenue Fund and:  

“must enforce compliance with the provisions of section 226 of the 

Constitution, namely that – (a) all money received by the provincial 

government must promptly be paid into the Fund, except money 

reasonably excluded by this Act or another Act of Parliament; and (b) 

no money may be withdrawn from the Fund except – (i) in terms of an 

appropriation by a provincial Act; or (ii) as a direct charge against the 

Fund when it is provided for in the Constitution or a provincial Act”. 

 Section 22 of the PFMA goes on to provide that: 76

“(1) all money received by a provincial government, including the 

province’s equitable share, and grants made to it, in terms of the 

annual Division of Revenue Act, must be paid into the province’s 

Provincial Revenue Fund”.  

 Section 226 of the Constitution is given direct effect to by section 24 of the 77

PFMA which provides that: 
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“Only a provincial treasury may withdraw money from a Provincial 

Revenue Fund, and may do so only -   (a)   to provide funds that have 

been authorised -   (i)   in terms of an appropriation by a provincial 

Act; or    (ii)   as a direct charge against the Provincial Revenue Fund 

provided for in the Constitution or a provincial Act”. 

 Thus in terms of the statutory scheme nationally raised revenue is divided 78

amongst the nine provinces.  Each province’s share is deposited into its 

Provincial Revenue Fund.  Such distribution is a direct charge against the 

National Revenue Fund.  Payment is made in terms of a schedule negotiated 

between the accounting officer of each provincial treasury and the national 

treasury, taking into account the province’s monthly expenditure commitments.  

Advances are off set against future transfers and the amount transferred is 

determined in Schedules 1 and 2 of the 2014 DORA.  The amount so transferred 

is controlled only by the provincial treasury in terms of section 21 of the PFMA 

and withdrawals permitted in the narrow circumstances recorded in section 24 of 

the PFMA.   

 The first applicant’s Provincial Revenue Fund consists of the Exchequer Account 79

and the PMG Account.  The Exchequer Account is the account in which the 

province receives from National Treasury its equitable share under the relevant 

provisions of the 2014 DORA.  It is used also for investment purposes. No 

payments are made from the Exchequer Account. It is used only for the receipt of 

income and is in effect the ‘corporation for public deposits account’ envisaged by 

section 4(3) of the 2014 DORA.   
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 The Revenue Fund consists also of a subsidiary account, the PMG Account.  The 80

fourth respondent’s appropriation situated in this account has been attached by 

the second writ.  It is the primary mechanism through which the provincial 

government honours withdrawals under section 24 of the PFMA. Any authorised 

provincial expenditure submitted for payment is attended to from the PMG.  

 The Revenue Fund is under the control of the provincial treasury and 81

withdrawals are made only in accordance with section 226 of the Constitution, as 

given effect to by section 24 of the PFMA. The applicant to this end promulgates 

provincial appropriation legislation to enable it to distribute money to its various 

departments to carry out their mandate and in so doing governs the country. The 

money attached by the second writ was appropriated to the fifth respondent by 

the sixth respondent to enable it to carry out its departmental mandate.  It remains 

however under the control of the seventh respondent only.   

State Liability Act does not authorise direct withdrawal against Revenue Fund 

 The state’s rights to its Revenue Fund cannot be limited by a writ of execution 82

because satisfaction of judgment debts against the state is regulated by the State 

Liability Act, 20 of 1957 (as amended)  and that legislation does not interfere 

with the finance provisions in Chapter 13 of the Constitution as given effect to by 

DORA and the PFMA.   To determine the legality of the writs of attachment the 

provisions of the SLA must be read in conjunction with DORA and the PFMA, 
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and their regulation of Revenue Funds, and the circumstances in which the 

PFMA in particular permits withdrawals from such funds.   

 Section 3 of the SLA sets out the procedure to be adopted by a litigant wishing to 83

satisfy a final court order sounding in money.  In this regard section 3(3) provides 

that:  

(3) (a) A final court order against a department for the payment of 

money must be satisfied- 

(i) within 30 days of the date of the order becoming final; or 

(ii) within the time period agreed upon by the judgment creditor 

and the accounting officer of the department concerned. 

(b) … 

(i) The accounting officer of the department concerned must make 

payment in terms of such order within the time period specified in 

paragraph (a)(i) or (ii). 

(ii) Such payment must be charged against the appropriated 

budget of the department concerned. 

 In terms of section 3(3) of the SLA, a final court order against the state sounding 84

in money must be satisfied within 30 days of the date of the order becoming final; 

or within the time period agreed upon between the judgment creditor and the 

accounting officer of the department concerned.  The payment is in turn effected 

by the accounting officer of the department concerned and is in terms of section 

3(3)(b)(ii) charged against the appropriated budget of the department concerned.   

 If the order is not satisfied by the relevant department it is served on the 85

executive authority and the accounting officer, the State Attorney and the 
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relevant treasury.  It is by no means irrelevant that the SLA compels service of 

the court order on treasury where the department in question fails to honour the 

debt.  Such service is a precursor to the obligations imposed on treasury where a 

department defaults on its payment obligations. The relevant treasury must in 

terms of section 3(5): 

“Within 14 days of service of the final court order as provided for in 

subsection (4), ensure that- 

(a) the judgment debt is satisfied; or 

(b) acceptable arrangements have been made with the judgment 

creditor for the satisfaction of the judgment debt, should there be 

inadequate funds available in the vote of the department 

concerned. 

 

 If it fails to do so the judgment creditor may issue a writ against the state, but 86

then only against “movable property owned by the State and used by the 

department concerned”.   

 It was necessary for the first respondent before issuing the writ to seek 87

satisfaction of the debt from Treasury in terms of section 3(11)(f) to make one of 

several decisions.   

 The combined effect of section 3(5) and 3(11) is to retain in the relevant treasury 88

control of the Revenue Fund in cases where its proceeds are subject to a writ of 

attachment, such as in the present case. Thus when the Department of Public 

Works failed to honour the judgment debt it was incumbent on the first 
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respondent to seek satisfaction thereof from the sixth respondent. The sixth 

respondent could in the exercise of its discretion adopt any one of the decisions 

listed in section 3(11)(f).   

 It is no coincidence that none of the options available to treasury relinquishes at 89

any stage its control of the Revenue Fund to third parties, such as the Sheriff of 

the High Court.  This is so because third party control in the form withdrawal 

from a Revenue Fund is not allowed under the PFMA.  It is worthwhile that I 

paraphrase section 24 in this regard.  It says that “only a provincial treasury may 

withdraw money from a Provincial Revenue Fund”.  Simply put, the Sheriff 

cannot instruct withdrawal from the Revenue Fund.  

 This does not leave a litigant such as the first respondent with no remedy.  The 90

SLA allows for the attachment of movables in terms of section 3(6) and sets out 

the process for their attachment in terms of section 3(7).   

 Thus, the Sheriff is empowered to attach but not remove the property.  The 91

removal and subsequent sale in execution is sanctioned by section 3(8), which 

empowers the Sheriff to remove and sell the property thirty (30) days after the 

date of attachment and only where no application has been made to set aside the 

writ in terms of section 3(10).   

 What this demonstrates is that the SLA does not contemplate the attachment of 92
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the Revenue Fund in satisfaction of a monetary debt against the State because it 

is impermissible in terms of section 24 of the PFMA, which governs withdrawals 

from the Revenue Fund. The SLA in giving effect to section 24 of the PFMA 

vests only in the relevant treasury the right to satisfy a judgment debt and, further 

compels the satisfaction of the debt to be recorded against the appropriated 

budget of the department concerned. It thus forms part of the relevant 

department’s budget.  The judgment debt itself is not a debt against the Revenue 

Fund. 

 What is apparent also from the SLA is that it allows for the attachment of 93

movables only. To the extent that the judgment debt is to be satisfied by a 

monetary payment, that payment is made by treasury in its control of the 

Revenue Fund and, only where the department in question defaults on the debt.  

The payment so made forms part of the overall budget appropriated to the 

department against whom judgment is taken.   

 The Constitution, the PFMA and the SLA vest control of the Revenue Fund, even 94

in the settlement of a judgment debt with the relevant provincial treasury. 

Therefore, withdrawals from the Revenue Fund are permissible only in the 

limited circumstances contemplated by section 24 of the PFMA, namely where 

the withdrawal is an appropriation by a provincial Act, or a direct charge against 

the Revenue Fund when it is provided for in the Constitution or a provincial Act.  
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The March 2015 writ is neither of these and on this basis alone is unlawful and a 

nullity.   

CONCLUSION 

 The application for leave to appeal directly to this Court stands to be granted. We 95

submit that the application raises important questions pertaining to the nature and 

ambit of obligations of State officials pursuant to section 217 of the Constitution 

and the Public Finance Management Act. Furthermore the case brings to the fore 

the novel constitutional question whether it is permissible to execute a writ 

directly against the Provincial Revenue Fund. The interests of justice clearly 

demand that leave to appeal should be granted directly to this Court. The 

applicants are entitled to the relief as set out in the Notice of Motion as amended 

and to the costs of two counsel. 
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