
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No: CCT 91/2015 

 

In the matter between: 

 

Provincial Government: 

North West Province      First Applicant 

 

The Director General: 

Office of the Premier:      Second Applicant 

 

and 

 

Tsoga Developers CC      First Respondent 

 

Wandile Bozwana       Second Respondent 

 

Eugene Peyper Attorneys     Third Respondent 

 

The Sheriff of the High Court: 

Mahikeng        Fourth Respondent 

Head of Department:  

North West Department of Public Works   Fifth Respondent 
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Head of Department: 

North West Department of Health    Sixth Respondent 

 

Head of Department: 

North West Department of Finance    Seventh Respondent 

 

 

FOUNDING AFFIDAVIT 

 

Introduction 

I, the undersigned, 

SANDILE TOM 

do hereby make oath and state: 

 I am adult male attorney employed as an Associate at Werksmans Inc, the 1

applicants’ attorneys of record in this matter.  

 I have been involved in this matter and I am duly authorised to depose to this 2

affidavit. 

 The facts contained herein fall within my personal knowledge and are true and 3

correct unless where otherwise stated or where the contrary appears from the 

context.  
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The Purpose of this Affidavit 

 This affidavit is filed in support of an application condoning the late filing of the 4

heads of argument, which in terms of this court’s directive was supposed to 

have been filed on Tuesday, 1 September 2015 but were instead filed on 

Wednesday, 2 September 2015.  I attach the directives to this effect as “ST1” 

hereto. 

 This affidavit sets out why it is in the interests of justice that condonation be 5

granted.  This is examined in the light of the nature of the relief sought, the 

extent and cause of the delay, its effect on the administration of justice on the 

other litigants, the reasonableness of the explanation for the delay, the 

importance of the issues raised in the appeal and the prospect of success.  

 

The extent and cause of the delay 

 The heads of argument were supposed to have been filed on Tuesday, 1 6

September 2015.  They were instead filed on Wednesday 2 September 2015. 

They are accordingly one day late. 

 The late filing was occasioned by the fact that we were running late with the 7

service and filing of the heads of arguments on 1 September 2015. To this end 

I contacted the registrar of the Court, Mr Delano Louw at 15h49 pm on his 

telephone number 011 359 7464 and enquired whether we could email the 
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heads of arguments to his office after we have served upon all the respondents, 

as we were out of time for filing at the Court. He advised that the office hours 

for the office of the Registrar are 8h00 am to 15h30 pm, as such he could not 

accept any correspondence from any party after the stipulated office hours. I 

was advised further by the Registrar that since the heads of argument were late, 

they had to be filed together with this condonation application. 

 

Interests of justice 

 The heads of argument set out the principal submissions the applicants will 8

make at the hearing of this matter.  They are material to the applicants’ case 

and the adjudication of this application.  Without them the applicants’ case, 

which raises important constitutional issues - as set out in the condonation 

application for the late filing of the appeal record – is not fully ventilated.  This is 

not in the public interest.  What is more, the extent of the delay is not extensive.  

The heads of argument have been filed one day late, and the applicant was not 

in wilful default.  

Prospects of success 

 The applicants also have strong prospects of success in this matter.  They will 9

not be repeated here, having been fully set out in the heads of argument and 

the application seeking condonation for the late filing of the appeal record.  It is 

sufficient to state that these prospects are fully ventilated in the heads of 

argument and if they are not admitted as part of the record, in circumstances 

where they are one day late only, the applicants will be severely prejudiced.  In 
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essence their case would only have been partially ventilated and this matter 

adjudicated with no regard to their interpretation of the correct legal position 

pertaining to the dispute underlying this application.  This dispute concerns at 

its core the circumstances in which in excess of R30 million in public funds can 

be attached and held in execution by a private body.   

Conclusion  

 I submit that in all these circumstances a case has been made for the 10

condonation of the late filing of the heads of argument and that it is in the 

interests of justice that condonation be granted.  

 I thus pray for the relief as set out in the Notice of Motion accompanying this 11

affidavit.  

______________________________ 

DEPONENT 

 

Thus signed and sworn to at __________________on this    day of _________________ 2015, 

the deponent having acknowledged that he knows and understands the contents of this 

affidavit, that he has no objection to taking the prescribed oath and that he considers the oath 

to be binding on his conscience. 

 

____________________________     

COMMISSIONER OF OATHS 


