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INTRODUCTION AND STRUCTURE OF HEADS OF ARGUMENT: 

 

1. The Respondent opposes the Applicant’s application for leave to appeal against 

paragraphs 3 to 7 of the judgment and cost orders of the Gauteng Division, Pretoria 

of the High Court of South Africa delivered by Mr Justice Davis (hereinafter referred 

to as Davis J) on the 10th of February 2021 under case number 37229/2015. 

 

2. This application turns on two issues.  The first being whether Davis J could vary 

his own order in the terms that he had; and secondly whether the Appellant could 

be found to be in contempt of court. 

 

3. It is submitted on behalf of the Respondent that Davis J acted within his jurisdiction 

to vary the divorce order in terms of Rule 42(1)(c) of the Uniform Rules of Court, 

alternatively the common law. 

 

4. It is further submitted that Davis J was correct in his finding that the Applicant’s 

non-compliance with the divorce order was wilful and mala fide. 

 

5. In these heads of argument, variation of the court order will be dealt with first.  

Reference will be made to the variation application sought by the Applicant in his 

counter-application and subsequent arguments made; the order which was 

granted by Davis J and the basis of his order; and the applicable law relevant to 

variation of court orders and the doctrine of functus officio. 
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6. The aspect of contempt of court will be dealt with thereafter and will be divided 

between the rental income owed to the Respondent, and the transfer of the 

Applicant’s shares to the Respondent. 

 

7. Under both aspects, the allegations made in the contempt application together with 

the arguments made, will be discussed; then reference will be made to the findings 

by the High Court; whereafter the applicable law will be referred to and applied to 

the facts. 

 

8. Where reference is made to the “Applicant” it refers to Mr Riley, and where 

reference is made to the “Respondent” it refers to Mrs Riley as they are referred 

to in this application for leave to appeal. 

BRIEF BACKGROUND: 

 

9. The parties were married to one another in Zimbabwe on 1 September 1989 out 

of community of property.1  They relocated to South Africa and a divorce action 

was instituted by the Respondent in 2015 in the Pretoria High Court. 

 

 
1 Paragraph 2 of the Divorce Judgment dated the 23rd of February 2018 - Volume 1 page 20 of the record 
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10. Both parties were ad idem that the laws of Zimbabwe would be applicable to the 

divorce, and more specifically the Matrimonial Causes Act, No. 33 of 1985 (as 

amended) hereinafter referred to as the Matrimonial Causes Act.2 

 

11. After hearing all the evidence presented by both parties, Davis J ordered a 

redistribution order in terms of Section 7(1) read with Section 7(4) of the 

Matrimonial Causes Act.3 

 

12. The portions of the divorce order which are relevant to this application are as 

follows: 

 

a. Both parties shall remain joint owners of the immovable property in Masala, 

Mozambique (hereinafter referred to as the property in Mozambique), which 

may not be sold or encumbered without prior written consent of both parties, 

who shall equally be entitled to whatever net rental income the property 

generates;4 

 

b. The Applicant (Defendant in the divorce action) shall transfer 40% of his 

shareholding in his businesses in Mozambique, as well as 40% of his 

shares in his South African business to the Respondent (Plaintiff in the 

divorce action) within 60 days from date of the order;5 

 
2 Paragraph 3 of the Divorce Judgment dated the 23rd of February 2018 - Volume 1 page 20 of the record 
3 Divorce Order dated the 23rd of February 2018 – Volume 1 page 39 of the record 
4 Paragraph 2.3 of the Divorce order dated the 23rd of February 2018 – Volume 1 page 40 of the record 
5 Paragraph 2.4 of the Divorce order dated the 23rd of February 2018 – Volume 1 page 40 of the record 
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c. The parties shall each retain the movable property in their possession at the 

time of this order as their own, including half of the Dream Vacation Club 

points each.6 

 

13. In January 2019 the Respondent launched a contempt application on the basis 

that she has not received her share of the rental income from the property in 

Mozambique; and the Applicant has not transferred any of the shares into her 

name.  There were further grounds for the contempt application, however they are 

irrelevant for the purposes of this application. 

 

14. On the 5th of March 2020, the Applicant opposed the contempt application and filed 

an application for leave to appeal the divorce order.  He further filed a counter-

application seeking the variation of the court order, in the event the court dismisses 

the application for leave to appeal. 

 

15. The matter was set down to be heard in open court by Davis J in February 2021.  

Before the matter was heard in open court, Davis J made use of the caselines 

system to ask what the total value of the Respondent’s (Applicant in the contempt 

application) half share of the rental income in the Mozambique property is, from 

date of divorce until date of his query.  He asked that the answer be given in South 

 
6 Paragraph 2.6 of the Divorce order dated the 23rd of February 2018 – Volume 1 page 40 of the record 
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African currency as well as Mozambican currency. And further in which account 

these monies are held for the benefit of the Respondent. 

 

16. No response was forthcoming from the Applicant however, the Respondent 

answered Davis J’s query and provided the amount as R489 136.59, alternatively 

MT2 106 311. 

 

17. The contempt of court application, leave to appeal application together with the 

condonation application, and the variation application were heard in open court. 

Judgment was delivered by Davis J on the 10th of February 2021, whereby he 

found the Applicant to be in contempt of court and varied the divorce order.7 

 

18. On the 1st of March the Applicant applied for leave to appeal the order, which 

application was dismissed.8 

 

19. Application was then made to the Supreme Court of Appeal which was dismissed 

on the 16th of July 2021.9 

 

 
7 Court order dated the 10th of February 2021 – Volume 6 pages 486 and 487 of the record 
8 Court order dated the 20th of April 2021 – Volume 6 page 519 of the record 
9 Court order dated the 16th of July 2021 – Volume 6 page 522 of the record 
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20. The Applicant then applied in terms of section 17(2)(f) of the Superior Courts Act, 

10 of 2013, for a reconsideration of the matter, which application was dismissed 

on the 30th of September 2021.10 

VARIATION OF THE DIVORCE ORDER: 

THE VARIATION APPLICATION: 

 

21. In his variation application, the Applicant sought an order varying four of the 

paragraphs of the divorce order.11   

 

22. The first variation was the portion of the divorce order which provided that the 

Respondent was to retain as her sole property the immovable property in White 

River.  The Applicant wanted the order to be varied to provide that the property be 

sold and the nett proceeds of the sale be paid to him. 

 

23. The second portion of the divorce order he sought to vary provided that both parties 

are to remain joint owners of the property in Masala, Mozambique, which property 

may not be sold, and the parties are equally entitled to whatever nett rental income 

the property generates.  The Applicant’s variation sought that he retains the 

immovable property as his sole property. 

 

 
10 Court order dated the 30th of September 2021 – Volume 6 page 524 of the record 
11 Applicant’s counter-application (Respondent in the contempt application) – Volume 2 on pages 169 to 170 of the 
record 
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24. The third portion of the divorce order which was sought to be varied, provided that 

each party retain half of the Dream Vacation Club Points.  The Applicant sought 

for this to be varied in order that he retain all the Dream Vacation Club Points. 

 

25. And the last portion of the divorce order which he sought to delete in its entirety, 

provides that the Applicant (Defendant in the divorce action) is to transfer 40% of 

his shareholding in his businesses in Mozambique to the Respondent (Plaintiff in 

the divorce action), including 40% of the shares held in his company in South 

Africa. 

 

26. All of the above variations sought by the Applicant flies in the face of the spirit and 

purport of the redistribution order that was granted. 

 

27. In the Applicant’s affidavit12 he stated the reasons for his application for variation 

of the divorce order to be that the order: 

a. Forced the Applicant and Respondent to remain in a relationship with each 

other; 

 

b. The order is impossible to implement as it was then worded; 

 

c. The Respondent withheld material information and was not truthful when 

she gave evidence at the divorce hearing. 

 
12 Paragraph 140 of the Applicant’s Affidavit (Respondent in the contempt application) – Volume 2 on page 153 of 
the record  
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28. None of the above grounds fall within the ambit of Rule 42 of the Uniform Rules of 

Court and it was assumed that the Applicant sought for the variation to be made in 

terms of the common law. 

 

29. The reason offered by the Applicant that the order could not be implemented as it 

was worded, was due to the fact that Article 298 of Mozambican Commercial Code 

provides existing shareholder’s a pre-emptive right to the shares of other 

shareholders, before they may be transferred to third parties.  In this regard, the 

Applicant argued that the other shareholders were not parties to the divorce action 

and are not bound by the divorce order.13    

 

30. In respect of the Dreampoints, the Applicant stated that the order forces the 

Applicant and the Respondent to remain in a relationship under circumstances 

where they are divorced.  It was not argued that the order is unenforceable, but 

rather an inconvenience and doesn’t achieve the clean-break principle. 

 

31. Regarding the rental income that was to be paid by the Applicant to the 

Respondent, the Applicant maintained that he could not pay the money to the 

Respondent, unless it was into a Mozambique bank account.14 

 
13 Paragraph 49.5 of the Applicant’s Affidavit (Respondent in the contempt application) – Volume 2 on page 110 of 
the record 
14 Paragraph 23 of the Applicant’s Affidavit (Respondent in the contempt application) – Volume 2 on pages 99 to 
100 of the record 
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THE VARIATION ORDER OF THE HIGH COURT: 

 

32. The divorce order was varied in two respects, firstly the Applicant has to pay the 

value of the shares to the Respondent instead of transferring the shares to the 

Respondent; and secondly the Applicant is to pay the Respondent her share of the 

Dream Vacation points whereafter he will be the sole owner of the points, instead 

of the parties each owning 50% of the points. 

 

33. With regards to the shares, Davis J found that the court’s orders must be capable 

of implementation, and if the redistribution order cannot be implemented in its 

ordered form, and a party seeks a variation order, then the order stands to be 

varied in order to render the court’s initial order effective.15   

 

34. Davis J found that by transferring the dream vacation points to the Applicant would 

avoid future factual disputes regarding the payment of levies and would result in a 

‘cutting of the cord’ between the parties which appears sensible and justifiable.  As 

such he varied the order to provide that the Applicant become the sole owner of 

the points after he has paid the Respondent the value of her share of the points. 

 

35. With respect to the variation regarding the shares, Davis J referred to Rule 42(1)(c) 

of the Uniform Rules of Court as well as the common law, and stated that one of 

 
15 Paragraph 4.6 of the High Court Judgment dated the 10th of February 2021 – Volume 6 on page 480 of the record 
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the exceptions to the functus officio doctrine is when there is a mistake common 

to the parties.16 

 

36. The common mistake between the parties was that there were no other 

shareholders which had an interest in the shares and could object to the transfer 

of the shares.  During the divorce trial the Applicant had treated the shareholding 

of the companies as his own.  Argument was made on his behalf at trial that only 

20% of the shares should be transferred instead of the 50% claimed by the 

Respondent.17 

 

37. It was therefore never contemplated or envisioned by either party at trial that there 

may be other parties who have an interest in the matter and may object to the 

transfer of the shares. 

 

38. Davis J stated that had the parties and the court known of the possible impediment 

to the transfers of the shares, a monetary judgment would have been granted 

instead.18 

 

39. The order was therefore varied to provide for payment of the value of the shares, 

which value was provided by the Applicant himself during trial19, and further 

 
16 Paragraph 4.4 of the High Court Judgment dated the 20th of April 2021 – Volume 6 on page 513 of the record 
17 Paragraph 4.5 of the High Court judgment dated the 20th of April 2021  - Volume 6 on page 513 of the record 
18 Paragraph 4.6 of the High Court judgment dated the 20th of April 2021 – Volume 6 on page 513 of the record 
19 Paragraph 4.7.4 of the High Court judgment dated the 10th of February 2021 – Volume 6 on pages 481 and 482 
of the record 



13 
 

provided that payment be made within 60 days from date of the order, or within 

such extension of time as the court may on good cause grant20. 

 

40. It is argued by the Applicant that the court could not vary the order to provide for 

payment of the value of the shares, as the value was not proven by way of expert 

evidence.   

 

41. Davis J recalled the exact evidence presented by the Applicant regarding the 

companies’ assets and debts.  The Applicant provided the court with the value of 

the companies’ assets and debts and the Applicant’s own version was that the 

value of his shares amounted to between US $750 000 and US $1 000 000.00 if 

one takes into account the bad debts.21 

 

42. The court was disinclined to accept the lower value offered by the Applicant, as 

the Applicant stated that since April 2019 his financial situation had improved. 

 

43. No other evidence regarding the value of the Applicant’s shares at date of divorce 

has been presented by the Applicant, and the only evidence before the court is the 

evidence presented at trial, which evidence has to be accepted. 

 

 
20 Paragraph 5 of the order granted on the 10th of February 2021 – Volume 6 on page 487 of the record 
21 Paragraph 4.7.4 of the High Court judgment dated the 10th of February 2021 – Volume 6 on pages 481 and 482 
of the record 
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44. At the hearing of the contempt of court application, Davis J specifically asked 

whether there is an application for new evidence will be led regarding the value of 

the shares, and it was confirmed that such evidence would not be led.  

 

45. Respectfully, the issue regarding the value of the shares was already canvassed 

in the divorce action, and without an application to lead further evidence, no court 

could order a value other than what was testified to in the divorce proceedings.  

The Applicant is not entitled to another opportunity to lead this evidence and as 

such he was never denied any right to properly put his case before court as 

alleged. 

 

46. The court in its order provided the Applicant with an opportunity to approach the 

court should he not be able to pay the value of the shares in 60 days.22  The 

Applicant has not made use of this provision and it cannot be argued that the 

Applicant did not have the opportunity to address the court on his affordability to 

pay the amount. 

 

 

THE APPLICABLE LAW AND APPLICATION TO THE FACTS: 

 

47. Rule 42(1)(c) of the Uniform Rules of Court provides that the court may, in addition 

to any other powers it may have, mero motu or upon the application of any party, 

 
22 Paragraph 5 of the Order dated the 10th of February 2021 – Volume 6 on page 487 of the record 
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affected, rescind or vary an order or judgment granted as the result of a mistake 

common to the parties. 

 

48. A mistake common to the parties requires both parties to be mistaken as to the 

correctness of certain facts.23  The mistake will occur where both parties are of one 

mind and share the mistake.24  

 

49. There must be a causative link between the mistake and the granting of the order 

or judgment, and the order or judgment must be as a result of the mistake.25 

 

50. As both parties argued regarding the transfer of the shares, and the Applicant 

specifically argued that only 20% of the shares were to be transferred, it is clear 

that both parties, at the time of trial, were under the mistaken belief that there were 

no other interested parties that could object to the transfer.  The parties were 

therefore of one mind regarding the mistake. 

 

51. There is clearly a causative link between the mistake and the granting of the order, 

as Davis J specifically stated that he would not have granted the order, had he 

known there could be an impediment to the transfer of the shares. 

 

 
23 Tshivhase Royal Council v Tshivhase 1992 (4) SA 852 (A) at 863A. 
24 Meintjes v Theunissen (1895) 10 EDC 55; Hayes’ Executor v Hayes (1897) 18 NLR 194; Dewar v Sondheim 1906 
TH 230; Naidoo v Mayville Local Administration and Health Board 1928 (1) PH L17 (N). In Ex parte Kruger 1982 (4) 
SA 411 (SE) 
25 Seedat v Arai 1984 (2) SA 198 (T) at 201D; Tshivhase Royal Council v Tshivhase 1992 (4) SA 852 (A) at 863B. 
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52. If the court is not satisfied that the requirements of Uniform Rule 42(1)(c) had been 

met, then the common law grounds for variation need to be considered. 

 

53. Under common law the general rule is that a judge has no authority to amend his 

or her own final order as the court’s jurisdiction has finally been exercised, and its 

authority of the subject matter has ceased. In the matter of Firestone South Africa 

(Pty) Ltd v Genticuro AG26 the court set out the four exceptions to the general rule, 

however the list was not considered to be exhaustive.27 

 

54. The court found that it retained a general discretionary power to alter its own 

judgment, however such discretionary power should be exercised sparingly.28 

 

55. After the Firestone matter, the common law was developed to provide for further 

instances where a court may vary or rescind its own judgment, such as fraud, 

justus error, in exceptional circumstances where new documents have been 

discovered, where judgment was granted by default, and justa causa. 

 

56. In the matter of Zondi v Member of the Executive Council for Traditional and Local 

Government Affairs and Others29 the court confirmed the principles set out in the 

 
26 1977 (4) SA 298 (A)  
27 at 306 and 307  
28 At 308 and 309 
29 (CCT73/03) [2005] ZACC 18; 2006 (3) SA 1 (CC); 2006 (3) BCLR 423 (CC) (29 November 2005) 
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Firestone matter and stated further that the list ‘may be extended to meet the 

exigencies of modern times’.30 

 

57. By analysing previous case law31, the court found that the general rule that an 

order once made is unalterable was departed from when it was in the interests of 

justice to do so and where there was a need to adapt the common law to changing 

circumstances and to meet modern exigencies.  

 

58. It further found that from departing from the rule the court invokes its inherent 

power to regulate its own process.32  This approach is consisted with Section 173 

of the Constitution.33  

 

59. In the Zondi matter, the court however found that it was not necessary to develop 

the common law in that specific case, as Section 172(1) of the Constitution already 

provided the Constitutional Court with the power to extend the period of 

suspension of an ordinance. 

 

60. This court in the matter of Molaudzi v S34 drew a parallel between the doctrine of 

functus officio and res judicata in that in both instances the doctrines seek to 

 
30 At [28], see further Firestone id at 308B-D; Ex parte Barclays Bank 1936 AD 481 at 485; Estate Garlick v 
Commissioner for Inland Revenue 1934 AD 499 at 503-4. 
31 West Rand Estates Ltd v New Zealand Insurance Co Ltd 1926 AD 173  
32 At [33] 
33 At [34] 
34 [2015] ZACC 20 
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protect the public interest in bringing litigation to finality.  As the doctrines share 

the same goal, they share the same exceptions. 

 

61. The court considered the doctrine of res judicata and quoted the Supreme Court 

of the Cape of Good Hope35 as follows: 

“On the other hand, a presumption of this nature, unless carefully circumscribed, 

is capable of producing great hardship and even positive injustice to individuals.  It 

is in order to prevent such injustice that the Roman law laid down the exact 

conditions giving rise to the exceptio rei judicatae.”36 

 

62. It is submitted that this would be applicable to the doctrine of functus officio in that 

if the doctrine is to be strictly applied, it may result in positive injustice to innocent 

parties. 

 

63. Similar to res judicata, functus officio is a common law principle, and the Court may 

develop or relax the doctrine if the interests of justice so demand.37 

 

64. The court then proceeded to state the question of the full extent of this Court’s 

powers to vary its own orders, has been left open.38 Reference was made to the 

matter of Baphalane Ba Ramokoka Community v Mphela Family and Others; In 

 
35 Bertram v Wood (1893) 10 SC 177. 
36 Id at 180 
37 At para 32 
38 At para 35 
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re: Mphela Family and Others v Haakdoornbult Boerdery CC and Others)39where 

Cameron J stated the following: 

 

“In invoking and applying rule 42, this Court has previously left open the question 

what power it may have as a court of final appeal to vary its past orders under the 

common law, or under its inherent power to protect and regulate its own process, 

or under its power to develop the common law, taking into account the interests of 

justice [in terms of section 173].  It has also left open the question whether section 

172 of the Constitution confers additional powers on it to correct its own orders.” 

 

65. The court continued to state that “the legitimacy and confidence in a legal system 

demands that an effective remedy be provided in situations where the interests of 

justice cry out for one.  There can be no legitimacy in a legal system where final 

judgments, which would result in substantial hardship or injustice, are allowed to 

stand merely for the sake of rigidly adhering to the principle of res judicata.”40 

 

66. It is submitted that the amendment of the divorce order has avoided a certain 

injustice to the Respondent.  

 

67. If the variation which has been made by Davis J is set aside, the Respondent will 

find herself in a position where she will never receive the benefit of the distribution 

order which was made by the court a quo. 

 
39 [2011] ZACC 15; 2011 (9) BCLR 891 (CC) (Baphalane) at para 31 
40 At para 37 
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68. Davis J therefore had the required jurisdiction to vary the divorce order in terms of 

Rule 42(1)(c), alternatively the common law in that it was in the interest of justice 

to do so. 

 

CONTEMPT OF COURT: 

 

69. In January 2019 the Respondent launched her contempt of court application on 

the basis that the Applicant had not complied with the terms of the divorce order, 

which order was served on the Applicant. 

 

70. The relevant portions of the application relate to the Applicant’s refusal to transfer 

40% of his shares to her and his refusal to pay her share of the rental income of 

the property in Mozambique into her bank account. 

 

71. It was common cause that the Applicant did not transfer the shares and that he 

failed to pay the Applicant’s portion of the rental income to her, his defence was 

that he was not in wilful and mala fide non-compliance of the order. 

 

72. From the Applicant’s Heads of Argument, it seems that incorrect reference is made 

to paragraph 2.4 of the Divorce Order, instead of paragraph 2.3 of the Divorce 
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Order when dealing with the rental income.41  The order relating to the property in 

Mozambique and the rental income was never varied as alluded to.42 

 

THE RENTAL INCOME – FIRST COMPLAINT OF CONTEMPT: 

 

The Contempt Application: 

 

73. The Respondent’s version in regards to the rental income is that since the divorce 

order was granted, she had not received any rental income from the Mozambique 

property, even though in terms of the divorce order she was entitled to half of the 

nett rental income.43 

 

74. Numerous letters were sent by the Respondent’s attorneys to the Applicant’s 

attorneys demanding payment of the rental income to be paid to the Respondent’s 

bank account in South Africa.44 

 

75. The Applicant’s response was that the rental income could only be paid into a bank 

account in Mozambique, otherwise the Respondent would be avoiding her tax 

obligations.45  The Respondent has stated that she is happy to receive the rental 

 
41 Paragraphs 37 and 39 of the Applicant’s Heads of Argument on pages 22 and 23 
42 Paragraph 34.5 of the Applicant’s Heads of Argument on page 20 
43 Paragraphs 6.2 to 6.5 of the Contempt Founding Affidavit – Volume 1 pages 8 and 9 of the record 
44 Annexures “RTR2” to “RTR7” of the Contempt Founding Affidavit – Volume 1 pages 43 to 71 of the record 
45 Paragraphs 12 to 23 of the Applicant’s affidavit (Respondent in the contempt application) – Volume 2 on pages 
95 to 100 of the record 
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income less any tax deductions in her South African bank account as the Applicant 

still has a bank account in South Africa and can easily transfer the funds.46 

 

76. In the Applicant’s application he argues that the order is declaratory in nature and 

was ad solvendam pecuniam and not ad factum preastandum, and as such he 

could not be declared to be in contempt.47 

 

77. The divorce order merely provides that both parties shall be equally entitled to 

whatever net rental income the property generates.48  There is no order sounding 

in money or dictating how payment is to be made directly to the Respondent. 

 

78. Prior to the application being ventilated in open court, Davis J directed a question 

to both parties on the caselines systems asking the total amount of the 

Respondent’s share of the rental income from date of divorce until date of the 

query.49 

 

79. An answer was given by the Respondent, that her share amounts to R489 

136.5950, no answer was ever forthcoming from the Applicant and to date the 

Applicant has not provided his version of what the Applicant’s share equates to. 

 
46 Paragraph 3.2.3 of the High Court Judgment dated the 10th of February 2021 – Volume 6 on page 474 of the 
record 
47 Paragraph 34.2 of the Applicant’s Heads of Argument 
48 Paragraph 2.3 of the Divorce order dated the 28th of February 2018 – Volume 1 page 40 of the record 
49 Paragraph 3.7 of the High Court Judgment dated the 20th of April 2021 – Volume 6 on page 511 of the record 
50 Paragraph 3.2.1 of the High Court Judgment dated the 10th of February 2021 – Volume 6 on page 476 of the 
record 
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80. It was argued on behalf of the Applicant that the court could not take this amount 

into consideration as the amount was not presented in evidence and that the 

Caseline note had no relevance.51 

 

The Court’s Findings: 

 

81. The court found that even though the Applicant was not expressly ordered to make 

payment of the rental income to the Respondent, it was common cause that he 

administered and received the rent.52 

 

82. It was further found that the Applicant’s clear unwillingness to even consider paying 

the rental amount to the Respondent in her South African bank account constituted 

a wilful intent to frustrate the court order.53 

 

83. The court noted that Mr Riley failed to inform the court of what happened to the 

funds since the order was granted and refused to state where the funds had been 

held by him for the past three years.54 

 

 
51 Paragraph 3.7 of the High Court Judgment dated the 20th of April 2021 – Volume 6 on page 511 of the record 
52 Paragraph 3.2.3 of the High Court Judgment dated the 10th of February 2021 – Volume 6 on page 474 of the 
record 
53 Ibid 
54 Ibid and Paragraph 3.4 of the High Court Judgment dated the 20th of April 2021 – Volume 6 on page 509 of the 
record 
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84. With regards to the rental amount owing to the Respondent as per the caselines 

note, the Honourable Davis J found that the extent of withholding of rental is a 

relevant fact regarding the extent of breach or contempt of a court order and that 

a court is certainly entitled to enquire the detail thereof from the parties.  Such 

questions can be posed to parties in open court and it is contemptuous to ignore 

a query from a presiding officer.55 

 

The Relevant Law and Application to the Facts: 

 

85. In contempt of court application, it is trite that an applicant who alleges contempt 

of court must establish that (a) an order was granted against the alleged 

contemnor; (b) the alleged contemnor was served with the order or had knowledge 

of it; and (c) the alleged contemnor failed to comply with the order.  Once these 

elements are established, wilfulness and mala fides are presumed and the 

respondent bears an evidentiary burden to establish a reasonable doubt.  Should 

the respondent fail to discharge this burden, contempt will have been 

established.56 

 

 
55 Paragraph 3.7 of the High Court Judgment dated the 20th of April 2021 – Volume 6 on pages 511 and 512 of the 
record 
56 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the 
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 at [37]; Pheko v Ekurhuleni City [2015] 
ZACC 10; 2015 (5) SA 600 (CC); 2015 (6) BCLR 711 (CC); Fakie N.O. v CCII Systems (Pty) Ltd [2006] ZASCA 52; 2006 
(4) SA 326 (SCA) 
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86. In this matter it is common cause that the Applicant was aware of the court order, 

and that he had failed to perform in terms of the order as far as it relates to the 

payment of rental income. 

 

87. Two arguments are raised by the Applicant in this regard, the first being that the 

order relating to the Mozambique property was declaratory in nature and cannot 

legitimately found an order for contempt; and secondly that the order is ad 

solvendam pecuniam.57 

 

88. A further argument is made that as the order is not in the form of a mandamus or 

interdict, the court cannot order committal for non-compliance with the court 

order.58 

 

89. The argument stating the order is declaratory in nature, and can as such not be 

subject to contempt of court, and cannot justify an order for committal, was not 

raised before the High Court. 

 

90. What is clear from the order is that the Respondent is entitled to 50% of the net 

income of the rental property, and by ignoring her numerous demands for payment, 

the Applicant has wilfully ignored the operation of the court order. 

 

 
57 Paragraphs 34.1 and 34.2 of the Applicant’s Heads of Argument on page 19 
58 Paragraph 39 of the Applicant’s Heads of Argument on pages 22 and 23 
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91. The common law draws a sharp distinction between orders ad solvendam 

pecuniam, and orders ad factum praestandum.  Failure to comply with an order to 

pay money is not regarded as contempt of court, whereas disobedience of an ad 

factum praestandum order is.59 

 

92. In the matter of Cape Times Ltd vs Union Trades Directorates (Pty) Ltd and 

Others60, the court explains that where an order is solvendam pecuniam, a litigant 

has other modes of executing the order and does not need to seek contempt.  

However, where the order is ad factum praestandum, the litigant has no other 

option but to seek contempt. 

 

93. If the rational is employed in this matter, it is clear that the Respondent cannot 

enforce the order by way of execution.  She has no control over the property and 

the lease agreement and cannot be certain as to the monthly nett income derived 

from the property every month.  She will as such never be in a proper position to 

issue warrants of execution for the rental owed.  The Applicant will first need to 

account to the Respondent regarding the amount she is owed before she is able 

to take any steps in executing the order. 

 

94. The divorce order cannot under such circumstances be considered to be   

solvendam pecuniam. 

 
59 Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto and 
Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 at [56] 
60 1956 (1) SA 105 (N) at 120C 
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95. With regards to the argument that the court could not order payment in the amount 

of R489 136,59 for the rental owed to the Respondent, as there was no evidence 

before it, the question that arises is why the Applicant withheld the information 

regarding the rental owed. 

 

96. There was no evidence or argument before the High Court to suggest that the 

amount of R489 136,59 was incorrect.  The Applicant merely ignored the 

Honourable Davis J’s question. 

 

97. It is further incorrect that there was no evidence before the court regarding the 

outstanding rent.  The Respondent in her affidavits provided the rental agreement 

which provides “for the use of the property, the lessee undertakes to pay the Lessor 

a net monthly rent in the amount of USD 2,000, excluding VAT and IRPS, and paid 

in Meticais at the exchange rate”.61  This evidence was not denied by the 

Applicant.62 

 

98. Having regard to this evidence, a calculation can easily be made with regards to 

the applicable exchange rates at the time, and the court could easily ask the parties 

to make a calculation on the evidence before it. 

 

 
61 Annexure “RTR 3.2” to the Respondent’s Contempt Application – Volume 1 page 59 of the record 
62 Paragraphs 89.1 and 89.4 of the Applicant’s Affidavit (Respondent in the contempt application) – Volume 2 on 
page 128 of the record 
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99. In considering whether the Applicant is in contempt of the court order regarding 

the rental income, regard must be had as to what constitutes wilful and mala fide 

conduct.  A deliberate disregard where the non-complier may genuinely believe 

him- or herself entitled to act in the way claimed, will not constitute contempt. In 

such a case, good faith avoids the infraction. It must be shown that the offence is 

committed not by mere disregard of a court order, but by the deliberate and 

intentional violation of the court’s dignity, repute or authority.63  

 

100. The Applicant was well aware of his obligation to pay the Respondent her share of 

the rental income, as he had even offered to pay it to her.  He however refused to 

consider making payment of her share into her bank account.  His wilful disregard 

for making payment in a fashion preferred by the Respondent is a clear indication 

of his intentional disregard of the court’s order.  There was no impediment to him 

to pay the monies into her bank account after she agreed that the applicable taxes 

may be deducted. 

 

THE TRANSFER OF SHARES – SECOND COMPLAINT OF CONTEMPT: 

 

The Contempt Application: 

 

 
63 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (RSA) at [9] and [10] 
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101. In terms of the divorce order the Applicant was to transfer 40% of his shares to the 

Respondent within 60 days of the order being granted, which the Applicant failed 

to do.64 

 

102. The first defence raised by the Applicant was that he could not transfer 40% of the 

shares in the South African company, because he was not a shareholder of the 

company.  This was not highlighted during trial65 and was not stated in any of the 

correspondence directed by the Applicant’s legal representatives. 

 

103. Even if the Applicant is not a shareholder in the South African company, he can 

still be found to be in contempt of the order relating to the Mozambican companies. 

 

104. With regards to the shares held in the Mozambique companies, the Applicant first 

stated that he was aware of his obligation to transfer the shares to the Respondent, 

that he had spoken to the majority shareholder, who had no objection to the 

transfer, and that they would start the process.66 

 

105. Shortly thereafter the Applicant sought the Respondent’s permission to take out a 

loan over their property in Mozambique to pay into the businesses in Mozambique.  

 
64 Paragraphs 6.7 to 6.11 of the Respondent’s Contempt Application – Volume 1 on pages 9 and 10 of the record 
65 Paragraph 3.3.1 of the Judgment dated the 10th of February 2021 – Volume 6 on page 475 of the record  
66 Paragraph 35 of the Applicant’s Opposing Affidavit (Respondent in the Contempt Application) – Volume 2 on 
pages 103 and 104 of the record  
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At this stage the Applicant did not state any objection to the transfer of the shares 

or that the transfer was conditional on the loan.67 

 

106. Due to the Respondent’s refusal to agree to the loan over the property in 

Mozambique, the Applicant tried to state that she made it impossible to transfer 

the shares.68  This despite the fact that there is no objection raised from other 

shareholders or that it is a specific requirement that she register a loan over the 

property. 

 

107. Any alleged refusal from shareholders were only on the basis that the Applicant 

assumed that the Respondent wanted to sell her shares.69  The Respondent never 

stated that she wanted to sell her shares, but rather wanted to know the value of 

the shares and the companies in order to make informed decisions.  As such any 

alleged refusal was no longer applicable. 

 

108. The Respondent then tried to state that the order could not be carried out as the 

other shareholders were not party to the divorce action and had not been informed 

of the order, he did not however state that they had objected to the transfer.70 

 

 
67 Paragraph 36 of the Applicant’s Opposing Affidavit (Respondent in the Contempt Application) – Volume 2 on 
pages 104 and 105 of the record 
68 Paragraphs 41 to 44 of the Applicant’s Opposing Affidavit (Respondent in the Contempt Application) – Volume 2 
on pages 106 and 107 of the record 
69 Paragraph 61 of the Applicant’s Opposing Affidavit (Respondent in the Contempt Application) – Volume 2 on 
page 115 
70 Paragraph 45 of the Applicant’s Opposing Affidavit (Respondent in the Contempt Application) – Volume 2 on 
page 107 of the record 
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109. It is clear that the “legal obstacles” referred to by the Applicant pertaining to the 

Mozambican Commercial Code, were never obstacles when the Applicant 

believed the Respondent would consent to the loan being registered over the 

Mozambique property.  Only once she withheld her consent did the Applicant raise 

the additional defences. 

 

110. The Applicant raises the argument that as the order was varied by the Honourable 

Davis J, it stands that the court accepted that the order could not be implemented 

and as such the Applicant could not have been in contempt of an order that cannot 

be implemented.71 

 

111. His behaviour prior to the Respondent withholding consent to register a loan over 

the Mozambique property, suggests otherwise. 

 

The Court’s Findings: 

 

112. The Honourable Davis J took cognisance of the fact that the Applicant failed to 

mention that he was not a shareholder of the South African company, and stated 

that the Applicant’s testimony during the divorce action was to the effect that the 

Applicant owned 45% of all the companies jointly, or 45% in respect of each of 

them.72 

 

 
71 Paragraph 68 of the Applicant’s Heads of Argument on page 32 
72 Paragraphs 3.3.1 to 3.3.3 of the Judgment dated the 10th of February 2021 – Volume 6 page 475 of the record 
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113. It was further noted that the Applicant has a history of refusing to disclose the 

companies’ financial documents, he refused to disclose the documents during trial 

and refused to furnish them to the Respondent after the divorce order was 

granted.73 

 

114. With regards to the Applicant’s real reasons for refusing to transfer the shares, the 

court noted with concern that the Applicant stated that if the shares were 

transferred, the Applicant would be a minority shareholder who then becomes 

subject to the whims of the other shareholders.74 

 

115. The court further took note of the Applicant’s refusal to transfer the shares as it 

may result in a bad business decision.75  The possibility that the transfer of the 

shares may be a bad business decision, does not entitle the Applicant to disregard 

the court’s order.  Such behaviour undermines the authority of the court and is 

contemptuous.76 

 

116. With regards to the argument that the court varied the order as it could not be 

implemented, one needs to carefully consider the judgment.  At no point did the 

court find that the order was not capable of being carried out.  What was noted 

was that the order which provided for the transfer of shares has had the unintended 

 
73 Paragraph 3.3.4 of the Judgment dated the 10th of February 2021 – Volume 6 pages 475 and 476 of the record 
74 Paragraph 3.3.5 of the Judgment dated the 10th of February 2021 – Volume 6 page 476 of the record 
75 Paragraph 3.3.6 of the Judgment dated the 10th of February 2021 – Volume 6 pages 476 and 477 of the record 
76 Paragraph 3.3.7 of the Judgment dated the 10th of February 2021 – Volume 6 page 477 of the record 
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iniquitous result that the Respondent has not had the benefit of the shares for three 

years.77  

 

 

The Relevant Law and Application to the Facts: 

 

117. The relevant law relating to contempt of court proceedings has already been 

discussed under the section dealing with the rental income.  It is common cause 

that the Applicant never transferred any of the shares.  

 

118. It is clear that it was not the so-called “legal impedements” that prevented the 

Applicant from performing in terms of the court order regarding the shares, but that 

it was his personal election not to do so.  From his own version the transfer of the 

shares would result in him becoming a minority shareholder.  He further wanted to 

make use of the loan over the property in Mozambique as a cash injection into the 

companies. 

 

119. There is no proof that the other shareholders refused to the transfer of the shares 

or that the Mozambique companies required the Respondent to consent to a loan 

over the Mozambique property.  In fact, the Respondent stated that the main 

shareholder had initially agreed to the transfer. 

 

 
77 Paragraph 4.7.4 of the Judgment dated the 10th of February 2021 – Volume 6 page 481 of the record 



34 
 

120. As such, there were no factual or legal impediments that prevented the transfer of 

the shares and it is submitted that the Respondent’s wilful and mala fide conduct 

is established beyond a reasonable doubt. 

 

121. The Applicant’s refusal to transfer the shares was a deliberate and intentional 

violation of the court’s dignity, repute and authority. 

 

LEAVE TO APPEAL SHOULD BE DISMISSED: 

 

122. It is submitted that the Applicant has failed to prove that it is in the interest of justice 

for leave to appeal to be granted. 

 

123. In respect of the variation application, the Honourable Davis J had the necessary 

jurisdiction to vary the divorce order in terms of Rule 42(1)(c) as well as the 

common law.  There was a clear common mistake between the parties, and as the 

Respondent had been deprived of her portion of the shares for three years, the 

court could act in the interest of justice to come to her aid in enforcing the spirit of 

the redistribution order. 

 

124. The parties in respect of the variation application were faced with the variations 

proposed by the court and had the opportunity to properly address the court 

thereon.  No party was deprived his or her right to address the court on the aspects 

of variation and contempt. 
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125. With respect to the contempt of court order, it is clear that both the aspect relating 

to the rental income and the transfer of the shares are ad factum preastandum as 

there is no other means to execute the order other than by way of a contempt 

order. 

 

 

126. The Applicant’s conduct constitutes a clear wilful and mala fide disregard for the 

court’s order and a deliberate and intentional violation of the court’s dignity, repute 

and authority. 

 

 

CONCLUSION: 

 

127. The Applicant has demonstrated his lack of bona fides in this matter in that to this 

day he still refuses to place any court in possession of the value of the shares as 

well as the rental income owed to the Respondent. 

 

128. He further wishes to rely on alleged ‘legal obstacles’ to avoid the redistribution 

order which was granted by the High Court, and which order has not been set 

aside by any court. 
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129. His behaviour has denied the Respondent her benefit of the redistribution order for 

more than four years. 

 

 

130. The Application for leave to appeal is another attempt by the Applicant to avoid the 

redistribution order which has resulted in unnecessary protracted litigation which 

the Respondent cannot afford. 

 

 

131. There is no merit in the Applicant’s application for leave to appeal and the 

application should accordingly be dismissed together with a punitive cost order. 

 

 

Adv F Botes SC 

Adv AM Raymond 

  Counsel for the Respondent 

10 June 2022 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No: CCT336/21  

(Court a quo Case No: 37229/2015) 

 

In the matter between: 

 

DAVID JOHN RILEY Applicant 

 (Respondent in the court a quo) 

 

And 

 

ROCHELLE TRACY RILEY Respondent 

 (Applicant in the court a quo) 

______________________________________________________________________ 

RESPONDENT’S PRACTICE NOTE 

______________________________________________________________________ 

1. Counsel appearing on behalf of the Respondent: 

Adv F Botes SC Tel: 083 770 7370 

 Email: fwbotes@law.co.za  

Adv AM Raymond Tel: 082 492 9986 

 Email: law@anesmit.co.za  

 

2. Nature of the proceedings: 

This is an application for leave to appeal against the against paragraphs 3 to 7 of 

a judgment and cost orders of the High Court of South Africa (Gauteng Division, 

mailto:fwbotes@law.co.za
mailto:law@anesmit.co.za
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Pretoria) delivered by Mr Justice Davis on the 10th of February 2021 under case 

number 37229/2015, holding the Applicant (Respondent in the contempt 

application) to be in contempt of certain provisions of the divorce order issued on 

the 23rd of February 2018. 

 

3. Issues that will be argued and summary of argument: 

3.1. The two main issues that need to be determined is whether the Justice 

Davis acted within his jurisdiction to vary his order dated the 23rd of February 

2018; and whether he could find the Applicant to be in contempt of the 

divorce order. 

3.2. It will be argued that Justice Davis could act in terms of both Rule 42(1)(c) 

of the Uniform Rules of Court as well as the common law to vary the divorce 

order. 

3.3. The Applicant’s conduct and version in his affidavits opposing the contempt 

application clearly indicates that he wilfully ignored the terms of the order 

and that he it was not due to any legal impediment that he chose not to 

comply with the order.  His conduct was wilful and mala fide and the court 

was correct in granting its order. 

3.4. It will not be in the interest of justice to grant the Applicant leave to appeal, 

and his mala fide conduct warrants a punitive cost order. 

 

4. Portions of the record necessary to adjudicate the matter: 
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The Applicant has filed 6 volumes constituting the record filed by the Applicant.  The 

relevant portions of the record which is referred to by the Respondent in the Heads of 

Argument are as follows: 

4.1.  Volume 1 – pages 8, 9, 10, 20, 39, 40, 43 to 71 

4.2. Volume 2 – 95 to 100, 103, 104, 105, 106, 107, 110, 115, 128, 153, 169, 170 

4.3. Volume 6 – 474, 475, 476, 477, 480, 481, 482, 486, 487, 509, 511, 512, 513, 519, 

522, 524 

 

5. Estimated of oral argument: 

Argument on behalf of the Respondent should not exceed 2 hours. 

 

6. Authorities relied on by the Applicant: 

As per the list of authorities annexed hereto. 

 

 

Adv F Botes SC 

Adv AM Raymond 

  Counsel for the Respondent 

10 June 2022 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No: CCT336/21  

(Court a quo Case No: 37229/2015) 

 

In the matter between: 

 

DAVID JOHN RILEY Applicant 

 (Respondent in the court a quo) 

 

And 

 

ROCHELLE TRACY RILEY Respondent 

 (Applicant in the court a quo) 

______________________________________________________________________ 

RESPONDENT’S LIST OF AUTHORITIES 

______________________________________________________________________ 

Legislation and Rules: 

1. Matrimonial Causes Act, No. 33 of 1985 (as amended) - sections 7(1) and 7(4); 

2. Uniform Rules of Court – Rule 42(1)(c) 

3. Mozambique Commercial Code – Article 298 

4. The Constitution – Section 173 

 

Cases: 

1. Tshivhase Royal Council v Tshivhase 1992 (4) SA 852 (A) at 863A; 

2. Meintjes v Theunissen (1895) 10 EDC 55;  
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3. Hayes’ Executor v Hayes (1897) 18 NLR 194;  

4. Dewar v Sondheim 1906 TH 230;  

5. Naidoo v Mayville Local Administration and Health Board 1928 (1) PH L17 (N);  

6. Seedat v Arai 1984 (2) SA 198 (T) at 201D; 

7. Firestone South Africa (Pty) Ltd v Genticuro AG 1977 (4) SA 298 (A); 

8. Zondi v Member of the Executive Council for Traditional and Local Government Affairs 

and Others (CCT73/03) [2005] ZACC 18; 2006 (3) SA 1 (CC); 2006 (3) BCLR 423 

(CC) (29 November 2005); 

9. Molaudzi v S [2015] ZACC 20; 

10. Ex parte Barclays Bank 1936 AD 481 at 485;  

11. Estate Garlick v Commissioner for Inland Revenue 1934 AD 499 at 503-4; 

12. West Rand Estates Ltd v New Zealand Insurance Co Ltd 1926 AD 173; 

13. Bertram v Wood (1893) 10 SC 177; 

14. Baphalane Ba Ramokoka Community v Mphela Family and Others; In re: Mphela 

Family and Others v Haakdoornbult Boerdery CC and Others [2011] ZACC 15; 2011 

(9) BCLR 891 (CC) (Baphalane) at para 31; 

15. Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, 

Corruption and Fraud in the Public Sector including Organs of State v Zuma and 

Others [2021] ZACC 18 at [37];  

16. Pheko v Ekurhuleni City [2015] ZACC 10; 2015 (5) SA 600 (CC); 2015 (6) BCLR 711 

(CC);  

17. Fakie N.O. v CCII Systems (Pty) Ltd [2006] ZASCA 52; 2006 (4) SA 326 (SCA); 
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18. Cape Times Ltd vs Union Trades Directorates (Pty) Ltd and Others 1956 (1) SA 105 

(N) at 120C; 

19. Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack 

Shivumba Homu Mkhonto and Others v Compensation Solutions (Pty) Limited [2017] 

ZACC 35 at [56]; 

 

 

 


