
IN THE CONSTITUTIONAL COURT OF THE REPUBLIC OF SOUTH AFRICA 
(BRAAMFONTEIN) 

 
 

CONSTITUTIONAL COURT CASE NUMBERS: CCT 42/15 

          NORTH WEST HIGH COURT CASE NUMBER: CC 164/03 

 
 

In the matter between: 

 

THEMBEKILE MOLAUDZI     Applicant 

 

AND 

 

THE STATE        Respondent 

________________________________________________________________ 

RESPONDENT’S HEADS OF ARGUMENT 

________________________________________________________________ 

A:  INTRODUCTION 

 

1. The applicant, who was accused 5 in a trial with 7 other accused, was 

indicted and convicted in the then North West High Court, sitting at Ga-

Rankuwa on four counts, namely Murder, Robbery with aggravating 

circumstances, Unlawful possession of a firearm and Unlawful possession 

of ammunition. He was acquitted on the alternative charge to the murder 

count, namely Conspiracy to commit robbery in contravention of section 

18(2)(a) of Act 17 of 1956. 

2. He was sentenced as follows: 
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2.1 Murder – Life Imprisonment, 

2.2 Robbery with aggravating circumstances – 15 year’s imprisonment, 

2.3 Unlawful possession of a firearm – 3 year’s imprisonment, 

2.4 Unlawful possession of ammunition – 3 year’s imprisonment. 

 

3. His appeal to the Full Court of the North West High Court was dismissed 

and he subsequently petitioned the Supreme Court of Appeal for leave to 

appeal to that Court. The application was dismissed by the Supreme Court 

of Appeal. 

 

4. Thereafter the applicant petitioned, in person, this Honourable Court for 

leave to appeal to this Honourable Court, (under case number 

CCT126/13). The application for leave to appeal was dismissed.1 It 

appears that there was no transcribed record provided to this Honourable 

Court and the application was decided on the applicant’s heads of 

argument (application for leave to appeal). The applicant did not use the 

prescribed Notice of Motion format.2  

 

5. Two of his co-accused, Boswell John Mhlongo (accused 2) and Alfred 

Disco Nkosi (accused 4) also petitioned this Honourable Court for leave to 

appeal. They were granted leave to appeal.3 Their matter was argued 

before this Honourable Court on 10 March 2015. 

                                                      
1
 Molaudzi v S 2014 (7) BCLR 785 (CC) (Hereinafter referred to as the Molaudzi judgment) 

2
 Rule 11 and 15 of the Rules of the Constitutional Court 

3
 Boswell John Mhlongo v The State CCT148/14; Alfred Disco Nkosi v The State CCT149/14 
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6. On 11 March 2015 the Chief Justice issued directions regarding the 

applicant’s leave to appeal.4 

 

7. On 25 March 2015 the Chief Justice issued further directions directing that 

the parties file written submissions on whether this Honourable Court has 

jurisdiction to hear the matter and specifically if the matter is res judicata in 

light of the prior judgment given by this Honourable Court. 

 

B. CONSTITUTIONAL COURT’S JURISDICTION IN REGARD TO THE 

SECOND (NEW) LEAVE TO APPEAL APPLICATION 

C. RES JUDICATA 

     

8. Res Judicata is the Latin term for “a matter already judged” and in the 

broad sense it is generally a plea or defence raised by a respondent in a 

civil trial. It is a claim preclusion in both civil law and common law legal 

systems.5 

 

9. Claasen6 defines res judicata as “[a] case or matter is decided. Because of 

the authority with which in the public interest, judicial decisions are 

invested, effect must be given to a final judgment, even if it is erroneous. 

In regard to res judicata the enquiry is not whether the judgment is right or 

                                                      
4
 At that stage the parties were unaware of the applicant’s prior application for leave to appeal.  

5
 Patrick Smith v Heirs of Camsell St. Catherine and others, Court of Appeal Eastern 

Caribbean Supreme Court, 29 January 2015 at paragraphs [36] and [42].   
6
 Dictionary of Legal Words and Phrases, RD Claassen,2014 Update 
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wrong, but simply whether there is a judgment. A defendant is entitled to 

rely upon res judicata notwithstanding that the judgment is wrong (African 

Farms and Townships Ltd v Cape Town Municipality 1963 (2) SA 564 

(A)).” 

 

10. Res Judicata refers to two concepts: 

 

10.1 A case in which there has been a final judgment and is no longer 

subject to an appeal;7(in this respect the principle applies to criminal 

matters) and 

10.2 The legal doctrine meant to bar or preclude continued litigation of a 

case on the same issues between the same parties. 

 

11. Res Judicata also includes two related concepts: 

11.1 Claim preclusion which bars a suit from being brought again on an 

event that was the subject of a previous legal cause of action that 

has been finally decided between the parties; and 

11.2 Issue preclusion which bars the relitigation of issues of facts or law 

that have already been decided by a court in an earlier case.8 

 

12. It is respectfully submitted that the approach to be followed in res judicata 

matters is correctly set out in Bafokeng Tribe v Impala Platinum Ltd 

1999 (3) SA 517 (B) by Friedman JP when he held that  

                                                      
7
 Mpofu v Minister for Justice and Constitutional Development and others 2013 (9) BCLR 

1072 (CC) at paragraph [14] 
8
 Civil Procedure Res Judicata 
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“From the aforegoing analysis I find that the essentials of the exceptio res 

judicata are threefold, namely that the previous judgment was given in an 

action or application by a competent court (1) between the same parties, 

(2) based on the same cause of action (ex eadem petendi causa), (3) with 

respect to the same subject-matter, or thing (de eadem re). Requirements 

(2) and (3) are not immutable requirements of res judicata. The subject-

matter claimed in the two relevant actions does not necessarily and in all 

circumstances have to be the same. However, where there is a likelihood 

of a litigant being denies access to the courts in a second action, and to 

prevent injustice, it is necessary that the said essentials of the threefold 

test be applied. Conversely, in order to ensure overall fairness, (2) or (3) 

above may be relaxed. A court must have regard to the object of the 

exceptio res judicata that it was introduced with the endeavour of putting a 

limit to needless litigation and in order to prevent the recapitulation of the 

same thing in dispute in diverse actions, with the concomitant deleterious 

effect of conflicting and contradictory decisions. This principle must be 

carefully delineated and demarcated in order to prevent hardship and 

actual injustice to parties.”9 

 

13. In United Sates Supreme Court case of Federated Department Stores, 

Inc et al v Marilyn Moitie and Floyd R Brown10 the following was stated 

by Justice Brennan, in a dissenting judgment, that “First, I, for one, would 

not close the door upon the possibility that there are cases in which the 

doctrine of res judicata must give way to what the Court of Appeals 
                                                      
9
 At 566 B – F  

10
 452 US 394 
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referred to as "overriding concerns of public policy and simple justice." 611 

F.2d 1267, 1269 (CA9 1980). Professor Moore has noted: "Just as res 

judicata is occasionally qualified by an overriding, competing principle of 

public policy, so occasionally it needs an equitable tempering." 1B J. 

Moore & T. Currier, Moore's Federal Practice ¶ 0.405[12], p. 791 (1980) 

(footnote omitted). See also Reed v. Allen, 286 U.S. 191, 209, 52 S.Ct. 

532, 537, 76 L.Ed. 1054 (1932) (Cardozo, J., joined by Brandeis and 

Stone, JJ., dissenting) ("A system of procedure is perverted from its 

proper function when it multiplies impediments to justice without the 

warrant of clear necessity").”11 

 

14. This view is endorsed by the Canadian Courts. In Amtim Capital Inc v 

Appliance Recycling Centres of America12 it is held at paragraph [13] 

that “Finally, even if the requirements for the doctrines of issue estoppel 

and res judicata were met, the motion judge would have exercised his 

discretion to refuse to apply them. The underlying purpose of these 

doctrines is to balance the public interest in finality of litigation with the 

public interest of ensuring a just result on the merits. He held that 

dismissal of Amtim’s action on the basis of res judicata or issue estoppel 

“would be inconsistent with the ends of justice and deprive an Ontario 

company of a hearing on the merits in this province of a claim for 

compensation that is integrally tied to Ontario”, and at paragraph [15] that 

“[t]hey are intended to promote the orderly administration of justice and 

                                                      
11

 At paragraph 18 
12

 2014 ONCA 62 (CanLii) 
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are not to be mechanically applied where to do so would work an injustice. 

See Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44 (CanLII),  

[2001] 2 S.C.R. 460, at paras. 1, 19, 20, 33.”13 

 

15. It is therefore respectfully submitted that interests of justice must be taken 

into account, under the current Constitutional dispensation, when deciding 

if a matter is res judicata and this is in line with section 173 of the 

Constitution. 

 

16. It is respectfully submitted that due to the fact that this is a criminal appeal 

that a plea of res judicata could not be made by the applicant but that the 

principle applies once a final appeal judgment is given in a criminal matter. 

 

D. PLEA OF AUTREFOIS CONVICT AND AUTREFOIS ACQUIT 

 

17. In the criminal law there can be no plea of res judicata but the accused is 

entitled to plead autrefois convict and autrefois acquit in terms of section 

106 of the Criminal Procedure Act 51 of 1977. In Commentary on the 

Criminal Procedure Act, Du Toit and others, Revision Service 52, 2014 

(hereinafter referred to as Du Toit) it is stated that these pleas are 

regarded as the equivalent of the exceptio rei judicatae.14 

 

                                                      
13

 This decision was confirmed on appeal. See Appliance Recycling Centres of America v 
Amtim Capital Inc 2014 CanLii 29541 (SCC), Court of Appeal for Ontario rejects a “race to 
res judicata” Marc Kestenburg (Norton Rose Fulbright February 2014)    
14

 At pages 15-29 to 15-30 

https://www.canlii.org/en/ca/scc/doc/2001/2001scc44/2001scc44.html
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18. Du Toit sets out the principles underlying these pleas and specifically 

states that “reasonableness and justice (fairness) form the basis of these 

pleas.”15 

 

19. These pleas can be raised on appeal16, especially where an accused was 

unrepresented during the trial. 

 

20. In S v Mgilane 1974 (4) SA 303 (Tk) Munnik CJ held that “in the case of 

R. v Burns, 19 S.C. 477, that a plea of autrefois acquit cannot be raised for 

the first time on appeal, but in my view to apply this rule rigidly, especially 

in the case of an unsophisticated and uneducated person who is not 

represented, would be repugnant to one's feeling of fair play and justice. In 

this regard I prefer the view expressed by Lord GODDARD, C.J., in 

Flatman v Light and Others, 1946 (2) All E.R. 368, when he said: 

"In common justice and fairness if during the course of the case it 

turned out that a man had been previously convicted or acquitted of 

the same offence with which he was then charged, the court would of 

course allow him to plead and to give effect to that plea."17 

 

21. It is respectfully submitted that these pleas are not applicable in this case 

but the fact that reasonableness and fairness are underlying principles in 

                                                      
15

 At page 15-29 
16

 Du Toit pages 15-36 to 15-37 
17

 At 303H. See also Mpofu (supra) at paragraph [15] 
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such pleas, is important. These principles are aligned to an accused’s right 

to a fair trial, including the accused’s right to appeal to a higher court.18 

 

E.  THE SECOND (NEW) APPLICATION FOR LEAVE TO APPEAL 

 

22. It is also respectfully submitted that the applicant has exhausted all his 

statutory rights of appeal. His appeal has been heard by a Full Court, he 

has petitioned the Supreme Court of Appeal19 and has applied for direct 

access to this Honourable Court. The applicant has been unsuccessful in 

all of his attempts to have the matter heard by another court after his 

appeal was dismissed by the Full Court. 

 

23. It is respectfully submitted that it is important to bear in mind that when he 

made his first application to this Honourable Court he was not assisted by 

a legal practitioner.   

 

24. The judgment dismissing his first application for leave to appeal (direct 

access to this Honourable Court)20 was given by a bench consisting of 9 

Justices.  

 

25. It is respectfully submitted that the ratio decidendi for the refusal of the 

leave to appeal was that his application did “not raise a proper 

                                                      
18

 Section 35(3)(o) of the Constitution. 
19

 Section 316(3)(a) of the Criminal Procedure Act 51 of 1977; Section 16(1) of the Superior 
Courts Act 10 of 2013 
20

 Rule 18 – 20 of the Rules of the Constitutional Court 
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constitutional issue for this [Honourable] Court to entertain’ and the 

applicant’s application was “based on an attack on the factual findings 

made in the trial court.”21     

 

26. Subsequent to the judgment being given on 20 May 2014 portions of the 

transcribed record have been made available to this Honourable Court 

when leave to appeal was granted to his co-accused and the matter was 

argued before this Honourable Court, as their appeal raised constitutional 

matters.22 

 

27. It is respectfully submitted that the applicant’s second application for leave 

to appeal raises the same constitutional matters as his co-accused. 

 

F. PROCEDURE TO BE FOLLOWED WITH THE SECOND APPLICATION 

FOR LEAVE TO APPEAL 

 

28. It is respectfully submitted that the only Court that can deal with the 

applicant’s appeal is this Honourable Court due to the fact that the 

Supreme Court of Appeal has refused his application for leave to appeal to 

that Court. The applicant has correctly proceeded up the hierarchy of 

appeals and is now at the pinnacle of the hierarchy.23  

 

                                                      
21

 Molaudzi (supra) at page 786 paragraph [2] 
22

 See fn 2 (supra) 
23

 Matshona v S [2008] 4 All SA 68 (SCA) at paragraph [6] 
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29. In a strict approach the Molaudzi judgment refusing the applicant’s leave 

to appeal finalised the applicant’s appeal rights and his conviction and 

sentence should be upheld.  

 

30. It is respectfully submitted that in the broad sense of the word the 

applicant’s second application is res judicata, as his first application was 

dismissed. If the strict approach is followed then the applicant’s application 

for leave to appeal should be dismissed.  

 

31. However, it is respectfully submitted that this would lead to a travesty of 

justice in respect of the applicant.24 

 

32. It is respectfully submitted that this Honourable Court has jurisdiction to 

deal with the second application for leave to appeal if regard is had to the 

following. 

 

G. COMPOSITION OF THE COURT 

 

33. Firstly, it is respectfully submitted that a previous decision of a court can 

be overruled by a bench consisting the same number or a greater number 

of judges than the bench which gave the first decision. 

 

                                                      
24

 Especially in light of the fact that the respondent has already submitted that the applicant’s 
case should be dealt with in the same manner as his co-accused.   
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34. It is respectfully submitted that this Honourable Court can overturn the 

Molaudzi judgment if the second application for leave to appeal is dealt 

with by quorum of nine or more Justices. 

H. SECTION 167(3)(C) OF THE CONSTITUTION, 1996 

 

35. Secondly, it is respectfully submitted that in terms of section 167(3)(c) of 

the Constitution this Honourable Court is given the power to make “the 

final decision whether a matter is within its jurisdiction.” 

 

36. It is respectfully submitted that now that this Honourable Court has the 

transcribed record this Honourable Court is fully appraised of the issues in 

the matter and clearly, at least, the matter raises a constitutional matter. 

 

37. Therefore, it is respectfully submitted that this is a matter where this 

Honourable Court can invoke the provisions of the section and ensure that 

justice is done with regards to the applicant.25 

 

I. RATIO DECIDENDI OF THE MOLAUDZI JUDGMENT 

 

38. Thirdly, it is respectfully submitted that if the ratio decidendi of the 

Molaudzi judgment is that the application for leave to appeal raised no 

                                                      
25

 S v Boesak 2001(1) BCLR 36 (CC) at paragraphs [10] – [15]  
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constitutional issue,26 then the second application clearly raises 

constitutional issues and as such the second application for leave to 

appeal can be considered afresh. 

 

39. It is respectfully submitted that it can be argued that the second 

application for leave to appeal also “raises an arguable point of law of 

general public importance which ought to be considered by [this 

Honourable Court].”27 

 

40. It is respectfully submitted that a decision on the second application for 

leave to appeal will contradict the previous decision of this Honourable 

Court as the second application revolves around constitutional matters 

and does not revolve around factual issues.28 

 

J SECTION 35(3)(O) OF THE CONSTITUTION 

 

41. It is respectfully submitted that if it is found that the Molaudzi judgment 

made the second application res judicata then the applicant’s right to 

appeal might be infringed, as he is now raising a constitutional matter for 

this Honourable Court to consider. 

 

                                                      
26

 See paragraph 25 (supra) 
27

 Section 167(3)(b)(ii) of the Constitution 
28

 Mpofu (supra) at paragraph [16] 
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42. It is respectfully submitted that then this Honourable Court should not 

follow a strict approach but that a more flexible approach should be 

followed where the interests of justice play an important role.29 

 

43. Furthermore, it is respectfully submitted that the dicta in Mgilane judgment 

(supra) endorsing a flexible approach is clearly applicable in this matter as 

the applicant compiled the first application for leave to appeal without the 

assistance of a legal representative.30 

 

44. It is respectfully submitted that a flexible approach which allows this 

Honourable Court to take into account the second application for leave to 

appeal would ensure a just decision on the merits is arrived at. This would 

satisfy both the applicant’s and society’s interest in the matter. 

K CONCLUSION 

 

45. It is respectfully submitted that the res judicata principle should not apply 

in this matter as the issue to be decided is now a constitutional matter and 

not a factual matter. 

 

46. It is respectfully submitted that if it is found that the res judicata principle is 

applicable then a flexible approach should be followed which allows this 

Honourable Court to deal with the second application for leave to appeal. 

 

                                                      
29

 As set out in paragraphs 12 – 21 (supra)  
30

 Mpofu (supra) at paragraph [15] 
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47. It is respectfully submitted that this Honourable Court has jurisdiction to 

hear this matter.                         

 

Dated at Mahikeng on this 2nd day of April 2015.      

 

 

________________________ 

      NJ Carpenter 
      Counsel for the Respondent 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



16 
 

IN THE CONSTITUTIONAL COURT OF THE REPUBLIC OF SOUTH AFRICA 
(BRAAMFONTEIN) 

 
CONSTITUTIONAL COURT CASE NUMBERS: CCT 42/15 

          NORTH WEST HIGH COURT CASE NUMBER: CC 164/03 

 
 

In the matter between: 

 

THEMBEKILE MOLAUDZI     Applicant 

 

AND 

 

THE STATE        Respondent 

 
________________________________________________________________ 

RESPONDENT’S PRACTICE NOTE 
________________________________________________________________ 
 
 

THE NATURE OF PROCEEDINGS 

 

1. This matter is a criminal appeal from a trial held in the High Court where 

there were 8 accused and the applicant was one of the accused. The 

applicant’s appeal to the Full Bench was dismissed. The applicant’s 

petition to the SCA was refused. This Honourable Court refused leave to 

appeal to this court after the applicant petitioned the Court in person. A 

second application for leave to appeal was filed by the applicant. 
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THE ISSUES THAT WILL BE ARGUED 
 

2. Whether the applicant’s second application for leave to appeal is res 

judicata or not. 

 

3. Whether this Honourable Court has jurisdiction to hear this matter. 

 

4. Whether the applicant received a fair trial when regard is had to the fact 

that State’s case was closed before the ruling on the admission of hearsay 

evidence had been decided. 

 

5. Whether the applicant received a fair trial when regard is had to the fact 

the accused testified outside their numerical order in the indictment. 

 

6. Whether the applicant received a fair trial when regard is had to the fact 

when they were convicted on the basis of the SCA judgment of S v 

Ndhlovu and Others 2002 (2) SACR 325 (SCA) (2002 (6) SA 305; [2002] 

3 All SA 760; [2002] ZASCA 70) (hereinafter referred to as the Ndhlovu 

judgment), which decision has been subsequently overruled by the SCA 

judgment of S v Litako and Others 2014 (2) SACR 431 (SCA), which 

allowed the admission of co-accused’s extra-curial statement, in terms of 

section 3 of The Law of Evidence Amendment Act 45 of 1988, as evidence 

against the other accused. 
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7. Whether the applicant received equal treatment, in terms section 9 of the 

Constitution, as accused in light of the different sections applying to the 

admissibility of extra-curial statements made an in terms of sections 217 – 

219A of the CPA. 

 

RELEVANT PORTIONS OF THE RECORD 

 

8. The whole record is relevant. 

 

ESTIMATED DURATION OF ORAL ARGUMENT 
 

 

9. The estimated duration of oral argument is 2 hours. 

 

SUMMARY OF THE ARGUMENT 

 

10. The res judicata principle should not apply in this matter as the issue to 

be decided is now a constitutional matter and not a factual matter. 

 

11. If it is found that the res judicata principle is applicable then a flexible 

approach should be followed which allows this Honourable Court to deal 

with the second application for leave to appeal. 

 

12. This Honourable Court has jurisdiction to hear this matter. 
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13. The applicant was aware of all the evidence admitted against him before 

he testified and therefore his right to a fair trial we not infringed. 

 

14. The testifying of the accused and applicant different to their numerical 

order in the indictment did not infringe on his right to a fair trial. 

 

15. The common law allowed the admission as evidence of an extra-curial 

statement as against the maker of the statement. 

 

16. The SCA judgment of Ndhlovu changed the position by allowing co-

accused statements, in terms of section 3 of The Law of Evidence 

Amendment Act 45 of 1988, to be admitted as evidence against the other 

accused. 

 

17. All hearsay evidence is governed by section 3 of The Law of Evidence 

Amendment Act 45 of 1988 and the common law exceptions allowing the 

admission of certain hearsay evidence has been abolished. 

 

18. The old common law exceptions of “executive statements”, statements of 

co-conspirators and statements used to establish a common purpose or 

conspiracy must now be dealt with in terms section 3 of The Law of 

Evidence Amendment Act 45 of 1988. 
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