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INTRODUCTION 

The legal question that is the topic of these heads of argument 

[1] During oral argument in the cases of Mhlongo v S; Nkosi v S (the ‘related 

cases’), it was submitted that the applicant in casu is similarly situated as the 

applicants in the related cases, but was not before this Court. Accordingly, 

subsequent to the hearing of the related cases, the Chief Justice invited the 

applicant in casu to make application to this Court within a certain time frame. In 

pursuance of this invitation, the applicant launched the present application.  

[2] However, during the process of preparing the present application, it came 

to light that the applicant had in fact previously launched an application for leave 

to appeal to this Court (the ‘previous application’), which was dismissed.1 This 

raises the legal question – with particular reference to the common law principle 

of res judicata – whether this Court has jurisdiction in the present application that 

is brought by the same applicant and that relates to the same criminal trial that 

was the subject of the previous application.  

 
                                                           
 

1  Molaudzi v S (CCT 126/13) [2014] ZACC 15; 2014 (7) BCLR 785 (CC). 
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[3] Subsequent to the filing of the present application, the Chief Justice 

therefore directed the parties to file written argument on said legal question. 

These present heads of argument are filed in pursuance of said direction.   

[4] To avoid unnecessary repetition, in these heads of argument I use the 

terminology as defined in my heads of argument in the related cases.   

Structure of these heads of argument 

[5] The main argument that I develop in these heads of argument is that the 

issue at the core of the present application – the constitutional tenability of the 

Ndhlovu legal norm – was not adjudicated on by this Court in the previous 

judgement, and that the present application is accordingly not res judicata.  

[6] Also, this issue at the core of the present application is clearly a 

constitutional matter, hence cementing the Court’s jurisdiction.  

[7] I next consider and reject a potential counter-argument that the applicant 

had the opportunity but failed to raise this issue as part of the previous 

application, and should accordingly be barred from bringing the present 

application and raising the issue now.   
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[8] I conclude by appealing to basic fairness and equality before the law: Given 

that the applicant is similarly situated as the applicants in the related cases, they 

should all share the same legal fate.  

THE MAIN ARGUMENT 

The principle of res judicata  

[9] The state of our law regarding res judicata was summed up as follows by 

the SCA in Smith v Porritt:2 

Following the decision in Boshoff v Union Government 1932 TPD 345 the ambit of the 

exceptio res judicata has over the years been extended by the relaxation in appropriate 

cases of the common-law requirements that the relief claimed and the cause of action 

be the same (eadem res and eadem petendi causa) in both the case in question and the 

earlier judgment. Where the circumstances justify the relaxation of these requirements 

those that remain are that the parties must be the same (idem actor) and that the same 

issue (eadem quastio) must arise. Broadly stated, the latter involves an enquiry whether 

an issue of fact or law was an essential element of the judgment on which reliance is 

placed. . . . The recognition of the defence in such cases will however require careful 

 
                                                           
 
2  Smith v Porritt & others 2008 (6) SA 303 (SCA) [10]. 
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scrutiny. Each case will depend on its own facts and any extension of the defence will be 

on a case-by-case basis . . . Relevant considerations will include questions of equity and 

fairness not only to the parties themselves but also to others. As pointed out by De 

Villiers CJ as long ago as 1893 in Bertram v Wood (1893) 10 SC 177 at 180, ‘unless 

carefully circumscribed, [the defence of res judicata] is capable of producing great 

hardship and even positive injustice to individuals’. [My underlining.] 

[10] Accordingly, even in circumstances where the requirements for res judicata 

are relaxed – to the obvious disadvantage of the applicant – it must still be 

established that the issue that is raised in the present application was an essential 

element of the judgement in the previous application.  

[11] The main argument that I develop in these heads of argument is that the 

issue at the heart of the present application, namely the challenge to the 

constitutional tenability of the Ndhlovu legal norm, was neither raised in the 

previous application, nor was it an element of the judgement in the previous 

application; accordingly the exceptio res judicata does not arise.  
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The previous application 

[12] The previous application was dismissed for the following reasons:3 

The applicant now seeks leave to this Court essentially on the basis that he was wrongly 

convicted. The application cannot succeed. It is based on an attack on the factual 

findings made in the trial court. That does not raise a proper constitutional issue for this 

Court to entertain.  In addition, there are no reasonable prospects of success. The Full 

Court considered the arguments on appeal and properly rejected them. The application 

for leave to appeal must thus be dismissed.  

[13] From the above, and from a reading of the papers and heads of argument 

filed in the previous application, it is clear that the previous application was 

framed as an attack on the factual findings of the courts below, implicitly 

accepting the constitutional tenability of the Ndhlovu legal norm that was the 

existing law at the time. It is trite that an attack on the factual findings of the 

courts below is not a constitutional matter,4 and therefore generally outside this 

Court’s jurisdiction.  

 
                                                           
 
3  Molaudzi op cit note 1 supra [2], footnote reference omitted.  

4  S v Boesak 2001 (1) SA 912 (CC) [15].  
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The present application 

[14] In contrast with the previous application, the primary ground of appeal in 

the present application is explicitly framed qua constitutional matter – it is 

directed at challenging the constitutional tenability of the Ndhlovu legal norm.  

[15] In the previous application, the Court has not made a decision regarding 

the issue of the constitutional tenability of the Ndhlovu legal norm. Accordingly, 

the present application is not susceptible to the exceptio res judicata.  

[16] Moreover, the challenge to the constitutional tenability of the Ndhlovu 

legal norm constitutes a proper constitutional issue for this Court to entertain. 

Accordingly, the present application is within this Court’s jurisdiction.   

The Court establishes jurisdiction over a case as a whole 

[17] Similar to the related cases, the present application entails a primary 

ground of appeal framed qua constitutional issue, and an alternative ground of 

appeal that is a (non-constitutional) attack on the findings of the courts below. In 

the event that this Court finds against the applicants regarding their shared 

primary ground, jurisdiction having been established, the alternative ground, 

although not raising a constitutional matter, would become relevant, not as a 
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means to develop the law in general, but as a means to obtain justice for the 

individual applicants.  

[18] To analyse the above submission in abstracto, I submit that a single appeal 

can contain multiple grounds, but only one of these needs to be framed as a 

proper constitutional matter in order for this Court to establish jurisdiction over 

the entire case including all the other grounds that do not necessarily raise 

constitutional matters; also, the ultimate fate of the constitutional ground cannot 

influence jurisdiction over the case once established. 

No reasonable prospects of success? 

[19] The Court’s first reason for dismissing the previous application was the 

absence of a proper constitutional issue. Its further reason for dismissing the 

previous application was that there were, in the Court’s view, no reasonable 

prospects of success. This further reason is confined to the context of the 

previous application and its particular framing of an attack on the factual findings 

of the courts below, and does not reflect on the prospects of success or the 

present application.  
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Developing the common law 

[20] In Bafokeng Tribe v Impala Platinum5 the High Court analysed the res 

judicata principle qua common law artefact in the light of the Bill of Rights – in 

particular the right to access to courts. The High Court in Bafokeng concluded – in 

a phrase that is reminiscent of the 1893 dictum in Bertram v Wood6 – that the res 

judicata principle ‘must be carefully delineated and demarcated in order to 

prevent hardship and actual injustice to parties’.7  

[21] The applicant’s conviction was unconstitutional, and his prolonged and 

ongoing imprisonment unconscionable.8 Any interpretation of the principle of res 

judicata that has the effect of barring the applicant from being granted leave to 

appeal to this Court would cause hardship and grave injustice. At least since the 

time of Bertram – and especially now in our Constitutional dispensation – the 

 
                                                           
 
5  Bafokeng Tribe v Impala Platinum Ltd & others 1999 (3) SA 517 (B). 

6  As quoted in Smith v Porritt, [9] supra.  

7  Bafokeng op cit note 5 supra 566E–F. 

8  Given that the applicant in casu is similarly situated as the applicants in the related cases 

(applicant’s affidavit in casu [7], [25]), the Court is respectfully referred to my heads of 

argument in the related cases.  
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Court is enjoined to interpret the principle of res judicata in such a way as to 

prevent such hardship and injustice.  

Conclusion on the main argument 

[22] Relying on the enquiry as formulated in Smith v Porritt,9 I analysed whether 

the issue of the constitutional tenability of the Ndhlovu legal norm – the primary 

ground of appeal in the present application – was an essential element of the 

judgement in the previous application, and found that it was not an element at 

all; accordingly, the present application is not res judicata.   

CONSIDERING A POSSIBLE COUNTER-ARGUMENT 

Why only now?  

[23] In opposition to the main argument developed above it can be argued that 

the new issues raised in the present application – especially the challenge to the 

constitutional tenability of the Ndhlovu legal norm – should have been raised in 

 
                                                           
 
9  [9] supra. 
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the previous application, and that the Court should not allow the applicant to 

raise these new issues in the present application.   

The Mpofu case  

[24] This possible counter-argument calls to mind the recent case of Mpofu v 

Minister for Justice and Constitutional Development.10 My reading of Mpofu is as 

follows: The applicant in Mpofu applied to this Court for leave to appeal. At the 

time of the application for leave to appeal, he had already unsuccessfully 

approached this Court twice for leave to appeal in the past. What potentially 

made the third application different from the previous unsuccessful applications 

was that the third application raised a constitutional issue for the first time. 

However, the applicant failed to prove a critical factual averment on which the 

entire constitutional issue depended and the majority of this Court took the view 

that the likelihood of the veracity of this factual averment was slim.11 As such, the 

majority held that no constitutional issue was validly raised and dismissed the 

application. In contrast, the minority held that the court a quo did make a finding 

 
                                                           
 
10  Mpofu v Minister for Justice and Constitutional Development & others 2013 (2) SACR 407 

(CC). 

11  Ibid [66]. 
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on the critical factual averment hence establishing the necessary factual basis for 

the constitutional issue that this Court can entertain.  

Distinguishing the present application from Mpofu’s case 

[25] At the onset of my analysis of Mpofu, it is important to distinguish the 

present application from Mpofu’s case. In the following I highlight three 

prominent areas of dissimilarity: 

[26] First, the facts on which the new constitutional issue in the present 

application relies are simply that the applicant was convicted, and that the trial 

court purported to rely on the Ndhlovu legal norm in its decision to convict the 

applicant.12 These facts are clearly established on the record13 and are not in 

dispute. In contrast, in Mpofu the uncertainty about the critical fact upon which 

 
                                                           
 
12  For the sake of clarity I should note that these facts are necessary, but not sufficient for the 

primary (constitutional) ground of appeal to be successful: In addition to these facts, the 

Court must also accept the legal arguments as submitted in my heads of argument in the 

related cases relating to the interpretation and limitation of certain human rights. 

13  With ‘record’ I refer to the record of the related cases, already before the Court. The 

relevant references are: Trial court judgement, p123 line 20 – p125 line 5; full bench 

judgement, p147 [18] – p148 [19], p159 [43] – p161 [45]. 
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the constitutional issue in that case hinged was a central theme of the case and 

the basic dividing line between the majority and the minority.  

[27] Secondly, the applicant in casu did not drag his heels for years as did the 

applicant in Mpofu; on the contrary, the applicant in casu struggled for years to 

get hold of the transcripts of the trial court proceedings in order to launch his 

appeals. In the words of this Court, the various obstacles that the applicant had to 

face were ‘unacceptable’14 and called for ‘censure’.15  

[28] Thirdly, the respondent in casu is not opposing the present application, 

while the respondent in Mpofu opposed his application.16 

[29] The above differences establish an essential backdrop against which my 

analysis of the counter-argument and the Mpofu judgement proceeds.    

 
                                                           
 
14  Molaudzi op cit note 1 supra [5]. 

15  Ibid [3]. 

16  Mpofu op cit note 10 supra [2]. 
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The approaches of the majority and the minority in Mpofu 

[30] Given the majority’s rejection of the veracity of the critical factual 

averment, the applicant in Mpofu therefore ‘failed to cross a preliminary hurdle’.17 

In contrast, given the minority’s acceptance of the factual averment as per the 

minority’s reading of the judgement of the court a quo, it was necessary for the 

minority to confront the fact of the applicant’s two previous unsuccessful 

applications for leave to appeal to this Court in which he failed to raise the 

constitutional issue. In this regard, the minority held as follows:18  

But, under our Constitution, there may be scope for situations in which the res judicata 

principle is softened in relation to unrepresented accused persons. When unrepresented 

persons apply for leave to appeal, without necessarily properly knowing their rights and 

what arguments may be available to them, it could be unduly harsh to preclude them 

from subsequently applying for leave to appeal where they may have a valid point, 

particularly where there is a possible violation of one of their rights protected in the Bill 

of Rights. 

 
                                                           
 
17  Ibid [58]. 

18  Ibid [15].  
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[31] The majority did not explicitly engage with the issue of the development of 

the res judicata principle. However, it did hold as follows:19 

Further, the interests of justice in granting Mr Mpofu’s application are weakened by his 

failure to act timeously in bringing it. It has taken 10 years for this matter to be brought 

to this Court. The passage of this significant length of time has surely impacted on the 

possibility of establishing reliable evidence as to the facts on which Mr Mpofu’s case 

rests. The interests of justice thus do not favour re-opening his case. 

Nor has Mr Mpofu adequately explained why he brought two previous applications to 

this Court for leave to appeal against his sentence in which this [constitutional] issue 

was not raised. 

[32] I submit that Mr Mpofu’s failure to raise the constitutional issue in his first 

two applications and his apparent inadequate explanation for such failure must 

be perceived within the broader context that entailed, inter alia: the uncertainty 

about the critical factual averment on which the constitutional issue depended; 

the fact that Mr Mpofu dragged his heels for a decade; and that such long 

passage of time lessened the chances of obtaining reliable evidence regarding 

said critical factual averment. Similarly, the majority’s relative harsh approach 

 
                                                           
 
19  Ibid [69]–[70]. 
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towards the Mr Mpofu’s failure to raise the constitutional issue in his previous 

applications must be interpreted and understood against this broader context.  

[33] In contrast, I submit that the broader context of the present application20 – 

undisputed facts, a proactive applicant that had to overcome multiple legal 

hurdles, and no opposition by the respondent – justifies a significantly softer 

approach in casu that is more akin to the minority’s position quoted above.21  

Applying the softer approach in casu  

[34] The minority articulated two criteria, namely that an applicant must have 

been unrepresented previously, and that the new issue must relate to a possible 

violation of a right protected in the Bill of Rights; if these criteria are met, the fact 

that an applicant failed to raise the issue in a previous application for leave to 

appeal should not bar him or her from bringing a new application for leave to 

appeal to raise such issue.22  

 
                                                           
 
20  [25]–[28] supra. 

21  Mpofu op cit note 10 supra [15]; [30] supra. 

22  Ibid.  
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[35] I submit that the applicant in casu complies with both criteria: He did not 

have legal representation for purposes of his previous application;23 and the new 

issue at the heart of the present application entails the violation of two rights 

protected in the Bill of Rights.  

[36] Accordingly, the fact that the applicant failed to raise said issue in the 

previous application, should not bar him from bringing the present application 

and raising said issue in the present application.  

The softer approach is well supported  

[37] Given the particular circumstances of the applicant in casu, I submit that 

the softer approach is appropriate both in principle and in terms of its equitable 

outcome.   

[38] In general, the softer approach resonates with the judgement in Smith v 

Porritt cited above,24 which emphasised the importance of a case-by-case 

methodology based on considerations of equity and fairness. It also resonates 

 
                                                           
 
23  Applicant’s affidavit in casu [13]. 

24  [9] supra. 
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with the judgements in Bertram and Bafokeng cited above,25 which cautioned 

that the development of the res judicata principle must be done in a careful 

fashion in order to prevent hardship and injustice. 

CONCLUSION 

[39] In contrast with the previous application that only challenged the factual 

findings of the courts below, the issue at the heart of the present application is 

explicitly framed qua constitutional matter – it is directed at challenging the 

constitutional tenability of the Ndhlovu legal norm.  Accordingly, the present 

application is not res judicata and the Court has jurisdiction to hear the present 

application.   

[40] The applicant in casu and the applicants in the related cases are similarly 

situated. At the time of drafting these heads of argument, this Court has already 

granted leave to appeal to the applicants in the related cases, upheld their 

appeals, vitiated their convictions and ordered their immediate release from 

prison. Basic fairness and equality before the law demand that all three applicants 

 
                                                           
 
25  [20]–[21] supra. 
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share the same legal fate, legal technicalities notwithstanding. Accordingly, I 

respectfully submit that this Court should accept jurisdiction in the present 

application and grant the applicant the same relief as the applicants in the related 

cases.   

 

 

Donrich Jordaan, PhD 

Counsel for the applicant (at the request of the Court) 

31 March 2015 
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