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A. INTRODUCTION: 

 

1. Applicant (Plaintiff) instituted a delictual claim against the 

Respondent (Defendant) based on an incident when the 

Applicant was deliberately pushed of a moving train by robbers 

after they had robbed him on the train. 

 

2. Quantum and merits had been separated by agreement in terms 

of Rule 33(4) of the Uniform Rules of Court.  The Trial Court and 

Supreme Court of Appeal therefore only dealt with the merits.  



  
 

- 2 - 
 
 
 

This Honourable Court will only have to deal with the merits of 

Applicant’s claim.      

 

3. After hearing evidence the Trial Court gave judgment in favour of 

the Applicant.  The Trial Court found that the Respondent is liable 

for 100% of the Applicant's proven or agreed damages.1 

 

4. On the 7th of November 2013 the Trial Court thereafter granted 

Respondent leave to appeal to the Supreme Court of Appeal 

("SCA").2 

 

5. The SCA upheld the appeal and replaced the order of the High 

Court with the following:  

 

“The Plaintiff’s claim is dismissed with costs.”3 

 

6. The Applicant thereafter applied for leave to appeal against the 

judgment and order of the SCA to this Honourable Court.   

 

                                         
1
  Volume 3/4, p. 317, para. 34. 

2
  Volume 3/4, p. 326. 

3
  Volume 4/4, p. 364. 
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7. The Respondent opposed the application but this Honourable 

Court directed on the 25th of February 2015 that the application 

be heard on the 6th of August 2015.  Further directions were also 

given with reference to the dealing with the application.  These 

directions included the direction that the parties must file written 

argument, including argument on the merits.   

 

B. DISPUTES TO BE DECIDED: 

 

8. It appears that the material disputes between the parties are the 

following: 

 

8.1. Negligence/Wrongfulness:  The question relating to the 

sufficiency of the security measures (security guards) that 

the Respondent took to protect commuters on trains.  This 

issue was specifically limited to the question whether there 

should have been guards on the relevant train and/or in the 

relevant coach in which Applicant travelled during his 

journey.   

 

The material question in the above regard is actually 

whether the Applicant proved on a balance of probabilities 
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that the Respondent did not provide sufficient security 

measures.   

 

8.2. The question whether the Respondent provided reasonable 

measures having regard to the circumstances of this case.  

 

Again the material question is whether the Applicant proved 

that the Respondent did not take reasonable measures to 

comply with its obligation to protect Applicant. 

 

8.3. Causation:  In the event that the Honourable Court may 

find that the Respondent did not take reasonable measures 

to provide for the safety of commuters then the issue of 

causality will become relevant.  The question is then 

whether the Applicant proved that the incident would have 

been prevented if the Respondent indeed took reasonable 

measures relating to protection of commuters on trains 

more in particular on the specific train and/or coach that the 

Applicant travelled in.  

 

8.4. Credibility:  The question whether the doors of the coach 

in which the Applicant travelled malfunctioned and were 
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open during his journey, more particular at the stage when 

the train approached and/or left the Rissik Street station.   

 

8.5. Negligence/Wrongfulness:  The question whether the 

Respondent took reasonable measures to ensure the 

proper function of doors on coaches of trains.  

 

8.6. Causation:  The question whether the Applicant proved 

that the incident would have been prevented if the doors 

did properly function at the relevant stage.  

 

9. With reference to the disputes relating to the open doors issue, 

credibility is relevant because the versions of Applicant and 

Respondent are directly contradictory (mutually destructive) on 

this issue.   

 

10. It is submitted that the main issue for determination by this 

Honourable Court is the question of negligence.  The material 

question is whether Respondent took reasonable measures to 

prevent incidents of this nature taken into consideration the 

relevant circumstances. 
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C. SUFFICIENCY OF SECURITY MEASURES (SECURITY 

GUARDS): 

Responsibility of Respondent: 

 

11. This Honourable Court already dealt with the issue of 

responsibility of the entity responsible for rail commuter services 

comprehensively and authoritatively in the case of Rail 

Commuters Action Group v Transnet Limited t/a Metrorail4.  

The following clear principles were laid down an can be inferred 

from the mentioned decision: 

 

11.1. The Respondent exercises powers and performs functions 

in terms of the Legal Succession to the South African 

Transport Services Act, 9 of 1989 ("SATS") and is regarded 

as an Organ of State within the meaning of section 239 

(b)(ii) of the Constitution of the Republic of South Africa, 

Act 108 of 1996 ("the Constitution"). 

 

11.2. The Respondent is a bearer of obligations in terms of the 

rights conferred by the Bill of Rights to Citizens5. 

 

                                         
4
  2005 (2) SA 359 (CC) 

5
  Rail Commuters Action Group case supra, par [67] 
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11.3. The responsibilities and obligations of the Respondent 

must be interpreted in the light of the provisions of the Bill 

of Rights, in particular sections 10, 11 and 12 of the 

Constitution.6 

 

11.4. The nature of the obligations imposed upon the 

Respondent gives rise to the need to hold an entity in the 

position of the Respondent accountable for the exercise of 

its powers.7 

 

11.5. An entity in the position of the Respondent bear a positive 

obligation to ensure that reasonable measures are in place 

to provide for the security of rail commuters when they 

provide rail commuter services under the SATS Act.8 

 

Reasonable measures: 

 

12. It is submitted that when considering the question whether 

reasonable measures had been taken a Court should consider  

                                         
6
  Rail Commuters Action Group case supra, par [82] 

7
  Rail Commuters Action Group case supra, par [83] 

8
  Rail Commuters Action Group case supra, par [84] 
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the relevant circumstance and facts i.e.:9 

 

12.1. The nature of the rights involved. 

 

12.2. The regularity of incidents in the relevant area or more 

particular on the specific route relevant to the claim. 

 

12.3. The resources available to the entity bearing the 

responsibility. 

 

12.4. The alternative measures taken by the entity bearing the 

responsibility. 

 

12.5. The appropriation of available resources. 

 

12.6. The social and economic context in which the duty arises. 

 

13. It is of material importance to bear in mind that State Organs in 

our country do not have unlimited resources available. 

 

                                         
9
  Rail Commuters Action Group case supra, par [88] 
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14. It is submitted that when considering the question of what the 

standard of reasonableness is that should be applied, a Court 

should have regard to the following: 

 

14.1. The Court should approach the matter on the basis that the 

bearer of the obligation should be given the opportunity to 

determine the best way to meet the obligation in all the 

relevant circumstances.  The Court should therefore refrain 

from attempting to decide itself what steps should have 

been taken to comply with the obligation relevant to the 

issue.10   

 

14.2. The financial resource constraints that may hamper the 

fulfilment of the bearer of the obligation should be taken in 

consideration.11  

 

14.3. In assessing the reasonableness of the conduct the context 

within which decisions are made is of fundamental 

                                         
10

  Rail Commuters Action Group case supra, par [86]; and 
  Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & Others 2004 (4) 

SA 490 (CC), par [48] 
11

  Rail Commuters Action Group case supra, paras. [87 – 88] 
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importance.  A court must be careful not to usurp the 

proper role of the decision-maker.12  

 

Onus 

 

15. It is clear that the Applicant bears the onus to present evidence to 

the effect that the Respondent did not take reasonable measures 

to provide sufficient security measures having regard to all 

relevant factors and within the context of the relevant 

circumstances.   It is submitted that the SCA dealt convincingly 

with this issue in South African Rail Commuter Corporation 

Limited v Twala13:  

 

“…, the fact remains that it (corporation) did not have 

to prove that it could not reasonably have prevented 

the respondent’s fall.  The record shows no indication 

that the (claimant) attempted to ascertain this kind of 

evidence by, for example, employing the 

mechanisms provided by the rules of court such as 

seeking discovery, requesting particulars for trial, etc.  

                                         
12

  Rail Commuters Action Group supra, par. [86] 
13

  SCA unreported judgment: Case No: 661/2010 delivered on 29 September 2011,  
par 16 (copy annexed hereto) 



  
 

- 11 - 
 
 
 

The nature of the (claimant’s) onus was such as to 

oblige her to adduce evidence that gave rise to an 

inference of negligence.  Only then would the 

(corporation) have had to rebut that inference by 

adducing evidence relating to the measure to took to 

avert harm.  But the onus of proving that such 

measures were inadequate and unreasonable in the 

circumstances would nevertheless remain on the 

(claimant).” 

    (My emphasis) 

 

16. With reference to the reasonableness of a requirement that 

security guards should be posted on coaches and trains we 

submit that clear evidence was adduced on behalf of the 

Respondent on this issue.  

 

17. Before dealing with this evidence we submit that a very similar 

question was dealt with in the SCA and certain guidelines were 

provided.    
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18. In the above regard I wish to refer the Honourable Court to the 

findings made by the SCA in Shabalala v Metrorail in this 

regard14: 

 

“[9] Whether there were security guards present in any of 

the other coaches at the time of the attack is unclear.  What 

is clear is that there was no security guard present in the 

coach in which the appellant travelled from Dunswart 

station to Benoni station.  It is also clear that to avert the 

attack on the appellant there would have had to be, at the 

least, one security guard present in the coach.  I say ‘at the 

least’ because given the willingness of the assailant to 

shoot the appellant in response to no more than the latter’s 

statement that he had no money, the presence of a single 

security guard, even if suitably armed, may well have made 

an difference.  Indeed, attacks by armed robbers on 

security guards, even when armed, are sadly not 

uncommon.  But even assuming that the presence of a 

security guard in the coach would have served as a 

deterrent sufficient to thwart the attack, the question 

remains whether it would be reasonable to require the 

                                         
14

  2008 (3) SA 142 SCA, par. 9 
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respondent to have a security guard, whether armed or 

otherwise, in each and every coach of every train.  If regard 

is had to the large number of railway coaches employed by 

the respondent to convey commuters many kilometres 

each day, such a requirement would, in my view, exceed by 

far the precautionary measures that could reasonably be 

expected of an enterprise operating a commuter train 

service.  No doubt in particular circumstances it may be 

reasonable to expect the respondent, regardless of the cost, 

to place armed security guards in each and every coach of 

a train travelling on a particular line.  Typically, the need for 

such special precautions could arise if a particular line had 

been identified as being particularly dangerous on account 

of repeated criminal activity.  But there was no evidence to 

suggest that this was so in the case of the line from 

Dunswart to Benoni.” 

 

Factual evidence relevant to reasonable measures: 

 

19. It is of material importance to point out that the Applicant did not 

adduce any evidence relevant to this issue.   
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20. The evidence of Mr Khumalo, the security manager of 

Respondent for the relevant region, who testified on behalf of the 

Respondent, was very significant on this issue and largely 

undisputed.  He inter alia confirmed that the Respondent had 

properly evaluated the provision of security to commuters and 

took the necessary steps.  A further witness, one Mr Vermaak, 

also testified on behalf of Respondent in the above regard and he 

corroborated the evidence of Mr Khumalo and expanded on it.  I 

refer inter alia to the following evidence15: 

 

20.1. The Respondent has limited resources available to provide 

security measures to protect assets and commuters.  He 

provided detailed information relating to the financial 

budget available as well as to the personnel available to 

provide security services in the Northern Gauteng Region.  

A more detailed reference to this information is referred to 

infra.  

 

20.2. The risk relevant to different routes have been determined 

and the necessary precautionary measures have been 

taken according that information.  

                                         
15

  Volume 2/4, p. 278/8 to p. 294/6 
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20.3. The North Gauteng Region had a relatively low crime rate 

and in particular the line between Pretoria and Mabopane 

which is the relevant line for this case has a particularly low 

rate of crime. 

 

20.4. In the whole of the Northern Gauteng Region consisting of 

a very large number of trains running on a daily basis there 

are in the vicinity of 5 crime incidents per month only.   As 

mentioned the relevant line to this case is a particularly 

safe route.  

 

20.5. Respondent reintroduced the Railway Police that were 

specifically looking into rail activities.   The Railway Police 

had been disbanded in the 1980s but were reintroduced.   

The Respondent's security personnel have daily, weekly 

and also monthly meetings with the other law enforcement 

agencies, the South African Police Services and Metro 

Police in order to reflect on criminal activities and also 

submit places of responsibilities or places of concern where 

joint operations are executed to deal with criminal activities.     
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20.6. The Respondent’s security management have meetings on 

a regular basis with all role players including 

representatives of commuter organisations where the 

improvement of safety measures are discussed and 

subsequently implemented.   

 

20.7. There was a specific festive season plan in place for the 

relevant period in order to provide extra security services 

during the Christmas/New Year period. 

 

20.8. It was established that the most effective security measure 

was to stop whole trains and search and investigate all 

commuters on a specific train.  

 

20.9. These stop and search measures are done on a daily basis 

and involve a large number of security personnel and police 

officials. 

 

20.10. The Respondent works closely together with role players 

like the South African Police Services who also bear 

responsibility for the safety of commuters on trains. 
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20.11. The Respondent provides the best security service to 

commuters within the limitations of the resources 

available. 

 

20.12. It is impossible to provide security guard/s on each coach 

or each train in view of the financial implications and 

limitations.  

 

21. The undisputed facts relevant to the financial implications of 

security guards on each coach/train were the following: 

 

21.1. There are on a daily basis 325 trains in service in the 

Northern Gauteng region on a full time basis, delivering 

commuter services on weekdays.  On weekends there are 

between 104 and 171 trains running.16 

 

21.2. These trains consist of 12-14 coaches per train therefore 

amounting to at least 4 000 coaches in service per day in 

the Northern Gauteng Region.  

 

                                         
16

  Volume 2/4: p. 191 
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21.3. These trains run from 03h00 in the morning until 20h00 in 

the evening, therefore at least 2 shifts of security guards 

will be required to provide security services on a train.   

 

21.4. The evidence of Vermaak, an experienced security expert, 

was to the effect that if security guards are employed on a 

train to prevent incidents of this nature, at least 3 guards 

per coach should be employed.17   

 

21.5. Experience showed that it was ineffective to post roaming 

guards on a train because criminals committed their crimes 

during the times that the guards were not present in a 

specific coach.   The layout of trains as well as the layout of 

stations caused this measure to be ineffective.18  

 

21.6. The security experts analysed crimes on trains in order to 

establish the most effective measures to combat crime.  

This has been done in co-operation with SAPS and train 

personnel as well as security guards.   It was established 

                                         
17

  Volume 2/4: p. 214 
18

  Volume 2/4: p. 294, line 17 to p. 196, line 12 
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that the most effective measure was to stop a whole train 

and investigate and search all passengers.19  

 

21.7. In the relevant period Respondent had only 700 security 

personnel in its employ for the Northern Gauteng region. 

 

21.8. The total budget inclusive of salary expenses and all other 

related expenses for the relevant period amounted to 

approximately R80 million for the year.   

 

21.9. The cost of one security guard amounted to approximately 

R6 400.00 per guard in that period.   

 

21.10. The Respondent evaluated the risk routes in the region 

and the route relevant to this incident was found to be a 

particularly low risk route.   

 

22. The facts illustrate that even to provide one guard per coach on 

trains in the Northern Gauteng region would have enormous and 

totally unreasonable consequences for the Applicant.   

 

                                         
19

  Volume 2/4: p. 212, line 1 to 16 
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23. 8 000 Guards (4 000 coaches x 2 shifts) at R6440.00 per month 

would have a cost effect of R51 520 000.00 per month and 

R618 240 000.00 per year.  This of course only refers to the 

salary component of the expenses and does not provide for leave, 

sick leave, bonuses and/or the fact that a guard cannot work 

seven days per week.  The salary component alone amounts to 

approximately 800% more than the total security budget for the 

region. 

 

24. If two sets of roaming guards consisting of two each are 

employed on each train (in order to have access to the coaches 

on each half of the train) it would mean that four guards per train 

should be employed to provide for two shifts per day.  That would 

calculate to 8 guards per train x 325 trains totalling 2 600 guards.  

The total costs for employing 2 600 will be approximately R17 

million per month or R200 million per year.  This in itself exceeds 

the total security budget for the Northern region by approximately 

250%.  This calculation of course does not provide for related 

costs of security guards i.e. leave, sick leave etc.    It also does 

not provide for the extra guards that will be needed for train 

coaches where movement between coaches is not possible.   
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The above costs will then of course be in addition to the present 

security budget for the Respondent. 

 

25. This must be evaluated against the evidence that this measure 

would be ineffective to combat crime and/or prevent incidents of 

this nature.  

 

Causation: 

 

26. It is further submitted that even if the Honourable Court finds that 

it could have been expected from Respondent to employ train 

guards on all its trains that it would still not assist the Applicant.   

The Applicant also had an onus to prove a causal link between 

the failure to do so and the incident that followed. 

 

27. It is submitted that based on the evidence of this case the 

remarks made by this Honourable Court in Lee v Minister of 

Correctional Services20 are not applicable.   Reference is made 

to the largely undisputed evidence of Mrs Khumalo and Vermaak 

in this regard. 

 

                                         
20

  2013 (2) SA 144 (CC) 
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28. This underlines and emphasise the SCA’s statement in the 

Shabalala-case supra that:   

 

"If regard is had to the large number of railway coaches 

employed by the Respondent to convey commuters many 

kilometres each day such a requirement would, in my view, 

exceed by far the precautionary measures that could 

reasonably be expected of an enterprise operating a 

commuter train service."21 

 

29. If two guards are provided per coach the above number of course 

doubles and in the event of three guards the amount triples.   

 

30. Vermaak also expressed views that roaming guards would not be 

effective to provide adequate protection to commuters for the 

following reasons that were undisputed: 

 

30.1. Experience showed that the offenders would then only wait 

till the roaming guard or guards moved through a particular 

coach and once they are away in another coach they would 

                                         
21

  Shabalala supra, par. 9 
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proceed to commit the crime they intended to do in any 

event.   

 

30.2. The coaches are split in the middle by a locomotive which 

mean that one set of roaming guards cannot patrol a 

particular train set. 

 

30.3. The stations are so close to one another that criminals will 

be able to commit a crime and disembark from a particular 

train before the roaming guard/s would reach the specific 

coach. 

 

30.4. Some of the train sets have coaches that do not allow 

people to move from one coach to another which makes 

roaming guards completely impossible. 

 

30.5. The Applicant did not present any evidence whatsoever 

suggesting that roaming guards would have had the effect 

of preventing the incident on a balance of probabilities.  

The only evidence before Court at this stage is the 

evidence of Vermaak emphatically stating that it would not 

be prevent incidence of this nature.   
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31. I again refer to the Shabalala-case supra where the SCA 

specifically confirmed the view that an attack of this nature can 

only be prevented if there had been at least one security guard 

present in that coach.22 

 

D. OPEN DOORS: 

 

32. It is submitted that it is imperative to first establish whether the 

Applicant succeeded to prove the fact that the doors of the coach 

in which he travelled were indeed open during the journey. 

 

33. It will be illustrated that the Trial Court with respect erred in 

concluding that the Applicant succeeded to prove the mentioned 

fact.    

 

34. It further appears that the SCA did not consider this issue in view 

of the fact that the SCA decided the appeal on the basis that even 

if the doors of the coach were open the Applicant still failed to 

prove his case.    

 

                                         
22

  See par. [9] 
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35. It is submitted that under the present circumstances it will be 

necessary to again have regard to the question whether Applicant 

indeed succeeded to prove that the doors of the particular coach 

in which he travelled were open. 

 

Evidence on behalf of the Applicant: 

 

36. Only the Applicant testified in his case.  His evidence can be 

summarised as follows: 

 

36.1. He boarded the train at Walker Street Station on the 1st of 

January 2011 on his way to Mamelodi.   

 

36.2. He was the only passenger in the coach that he travelled in. 

 

36.3. The doors of the coach in which he travelled remained 

open when the train left the station. 

 

36.4. After the train pulled away from the Walker Street station, 

three men approached him from another coach and 

demanded his wallet and cellphone.  He complied with their 
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request and handed the items over to them.  The men then 

assaulted him.   

 

36.5. The men picked him up and through him out of the coach 

when the train approached the Rissik Street station.  He 

crawled towards the platform of the Rissik Street station 

and called for help.   

 

36.6. Two security guards, a male and female, came to his 

assistance and they inter alia phoned the ambulance. 

 

36.7. He didn’t see any security at the Walker Street station or on 

the train in which he travelled.23  

 

37. During cross-examination the Applicant confirmed the following: 

 

37.1. The first person on the scene to assist him was a female 

security officer.  It appears that it is common cause that it 

was indeed the first witness on behalf of the Respondent, 

Me Mothotsi. 

 

                                         
23

  Volume 2/4, p. 106, line 4 to p. 112, line 20. 
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37.2. He further testified that the men deliberately pushed him 

out of the train and that it was completely unnecessary 

because he already handed over the possessions that they 

demanded.   

 

37.3. The incident occurred quite fast as the men easily 

overpowered him and after they overpowered him, they 

pushed him from the train.24 

 

 Evidence on behalf of Respondent relating to incident: 

 

38. One witness was called on behalf of the Respondent to testify 

about the incident.  That was the female security officer who was 

the first person who came to the assistance of the Applicant after 

he fell from the train, Ms B Mothotsi. 

 

39. Her evidence in chief was the following: 

 

39.1. She was in the employ of a private security company on the 

1st of January 2011 who conducted security services for the 

                                         
24

  Volume 2/4, p. 112, line 22 to p. 121, line 20. 
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Respondent.  She did duty at the Rissik Street station on 

that day. 

 

39.2. She was no longer employed by the security company and 

was indeed unemployed at the time when she gave 

evidence.   

 

39.3. She was on duty with a male security guard on the day and 

they stood on the bridge.  When the train approached the 

station she went down to the platform in order to do duty on 

the platform once the train stopped and passengers alight 

from the train. 

 

39.4. At approximately 11h00 the train from the Walker Street 

station approached Rissik Street station and stopped at the 

station.   

 

39.5. The train thereafter pulled of from Rissik Street Station and 

she saw people forcing the door of one of the coaches 

open and pushed somebody out.  The person who was 

pushed screamed. 
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39.6. The doors of the train were closed when the train pulled off 

at the Rissik Street station and were forced open.  The 

doors reclosed after the person was pushed from the 

moving train unto the platform.  

 

39.7. She did not know the Applicant at all and has not 

subsequently got to know him.25   

 

40. It is submitted that her evidence during cross-examination did not 

change and that she was indeed a credible and reliable witness.  

I will deal in detail with the criticism levelled by the Court a quo 

against her evidence infra.    

 

41. The second witness on behalf of the Respondent, whose 

evidence is relevant to the question whether the doors of the 

coaches functioned properly, was Mr G Raphadu.  It is submitted 

that his version provides corroboration for Ms Mothotsi.   

 

42. His evidence was the following:26 

 

                                         
25

  Volume 2/4, pp. 125 to 131, line 10. 
26

  Volume 2/4: p. 265, line 12 to p. 277, line 18 
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42.1. He is an electrical fitter in the employee of Metro Rail 

Rolling Stock.  His main duty is to inspect and maintain 

train coaches.   

 

42.2. He inspected the train set relevant to this incident on the 

21st of December 2010 as part of his routine inspection (10 

days before the incident).  He inter alia checked the 

functioning of all the doors of the coaches.  He inspected 

and recorded the fact that all the doors functioned properly 

and that there was no door that malfunctioned.   

 

42.3. On the 18th of January 2011 (17 days after the incident) as 

part of his routine inspection and maintenance he again 

inspected the relevant train set.   

 

42.4. He again recorded that all doors were functioning properly. 

 

42.5. These routine checks on trains were done every two to 

three weeks but in view of the festive season there was a 

four week time period between the two routine checks 

referred to above.   
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42.6. If a door is forced open whilst a train is in motion the doors 

will automatically recluse once the pressure is released.27 

 

43. During cross-examination the evidence of Mr Raphadu was not 

seriously disputed. 

 

44. On a question by the Presiding Judge he indicated that there may 

be a theoretical possibility that a train that left the workshop on 

the 21st of December may be fixed before the next routine check 

if there is a breakdown.  He had no records of such breakdown.28    

 

45. No evidential material whatsoever had been put before Court to 

suggest or substantiate such maintenance work had been done 

between the routine maintenance inspections.  The onus to 

present such evidence clearly rested on the Applicant. 

 

 

 

 

                                         
27

  Volume 2/4, p. 265, line 12 to p. 270, line 3. 
 Volume 2/4, p. 277, lines 7 – 13. 
28

  Volume 2/4, p. 273, line 22 to p. 274, line 1. 
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Trial Court's judgment on the issue of open doors: 

 

46. The Trial Court found that the Applicant made a favourable 

impression as a witness and accepted his version.29 

 

47. The Trial Court then rejected the evidence of Ms Mothotsi, the 

security guard who testified on behalf of the Respondent and 

whose version of the events differed materially from the 

Applicant’s version.30   

 

48. The Trial Court relied on five grounds for her negative finding 

against Ms Mothotsi.  I will now deal with these reasons and 

indicate that the Trial Court with respect misdirected herself in her 

reasoning for this conclusion: 

 

48.1. The first reason was that her version was ad variance to 

the plea.  It is correct that the attorney on behalf of the 

Respondent initially denied the incident.  This was clearly a 

tactical denial and in the subsequent pre-trial minutes the 

                                         
29

  Volume 3/4, p. 308, para. 16. 
30

  Volume 3/4, p. 309, paras. 17 – 19. 
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Respondent’s version was disclosed in detail.  The Trial 

Court did not even refer to this detailed version.31    

 

It is submitted that the Trial Court was with respect wrong 

to criticise the witness under the above circumstances and 

to justify a negative credibility finding on this issue. 

 

48.2. The second reason was that the attorney on behalf of the 

Respondent refused to make admissions during the pre-

trial conference as requested by the Applicant.  The Trial 

Court yet again failed to have regard to the pre-trial minute 

where the version of the Respondent had in fact been 

provided, the very same pre-trial conference where the 

Respondent’s attorney refused to make the admissions: 

 

“Defendant’s answer:  After commuters safely 

disembarked from the train and boarded the relevant 

train and coaches at Rissik station on the 1st of 

January 2011 the doors were closed and the train 

started to move to the next station.  The doors of one 

of the coaches were then forced open from inside 
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and the Plaintiff got off from the train.  The 

Respondent does not have knowledge at this stage 

whether Plaintiff was pushed/thrown out and or 

jumped out from the train.”32 

 

It is further submitted that there is no basis to make a 

negative credibility finding against a witness where the 

attorney on behalf of a party (not the witness) refused to 

make admissions and/or formulate its case in a specific 

manner. 

 

48.3. The third reason referred to was the fact that the witness’ 

incident report was “patently incorrect”.33  It is submitted 

that there is with respect no proper basis for such finding.  

It is significant that the Trial Court did not motivate this 

finding at all.   It is further submitted that the following 

aspects are relevant in this regard:  

 

48.3.1. Mr. Maritz on behalf of the Applicant alleged 

that during cross-examination of the witness 

that her version on the incident report differed 
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  Volume 1/4, p. 91, para. 1.3. 
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from the true facts because she ticked off in 

the report that the Applicant had a ticket 

whereas her evidence was that he had not a 

ticket in his possession when she approached 

him.   This criticism was clearly wrong and 

unfair.   The witness explained that she asked 

the Applicant about the ticket and he said that 

he had a ticket but that the robbers also took 

his ticket from him and therefore she indicated 

that he had a ticket.34 

 

It is with respect without any foundation to find 

she was not a reliable and/or truthful witness 

based on this evidence.  

 

48.3.2. The following criticism levelled against her 

during cross-examination was that she 

indicated in the incident report that the 

Applicant was standing and it was further put 
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to her whether she agreed that if she said that 

he was standing that would be incorrect.35 

 

This was yet again a mistake by Mr. Maritz on 

behalf of the Applicant.   Clearly the incident 

report referred to the position of the Applicant 

at the time of the incident itself.   Mr. Maritz’s 

cross-examination was, however, based on the 

position of the Applicant when the witness 

approached him after the incident.36 

 

The Applicant was on all versions in a standing 

position during the time of the incident when 

he was pushed out of the trial.   When the 

security guards approached him after the 

incident on the platform he was in a seated 

position. 

 

There is clearly no basis for a negative 

credibility finding against this witness in this 

regard.  

                                         
35

  Record: Volume 2/4, p. 172, lines 1 to 3 
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  Volume 2/4, p. 171, lines 16 to 20 
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48.3.3. The witness was further criticised during cross-

examination because the incident report 

lacked full detail of the incident.   The witness’s 

version was that a “short report” was 

requested.37 

 

48.3.4. The further criticism levelled against the 

witness during cross-examination was that she 

included facts in her incident report that she 

did not have personal knowledge of i.e. the 

fact that the Applicant had been robbed on the 

train.   This allegedly differed from her version 

that she made a report on facts that she had 

knowledge of.  

 

It is submitted that it is unfair to justify a 

negative credibility finding against a witness 

who refers to a robbery in the incident report 

as part of the facts that she obtained from the 
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Applicant himself directly after she witnessed 

the incident.    

 

48.4. The Trial Court further held that her evidence changed 

during cross-examination as she initially stated that she 

was first alerted to the incident when she heard a scream 

from inside the train but later changed her version to testify 

that she only heard the Applicant shouting when he was 

pushed or thrown from the train.  Reference was then 

further made in the judgment to the fact that she testified 

that she saw four men forcing the doors of the train open 

and threw the Applicant out.38 

 

It is submitted that this criticism is with respect not totally 

correct and unfair.  It must be realised that an incident of 

this nature would have been a very traumatic experience 

also for the security guard who witnessed the incident.  It 

must further be kept in mind that she testified almost three 

years after the incident. 
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48.5. The Trial Court found that her evidence was improbable.39  

The Court did not motivate this finding and with respect 

there is no basis for such finding.   

 

49. It is also significant that the Trial Court did not consider and take 

into account very cogent reasons why this witness was in all 

probability honest and her version true.  Reference is made to the 

following: 

 

49.1. It was common cause that this witness did not work for the 

Respondent at any stage.  She was a security guard in the 

employ of a private contractor at the relevant stage.   

 

49.2. The witnesses was in any event not even in the employ of 

the contractor at the stage that she gave evidence and had 

no relationship or ties with the Respondent whatsoever.   

 

49.3. The witness did not know the Applicant at the time of the 

incident and never got to know him subsequently. 
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49.4. There was no suggestion during cross-examination of any 

reason why this witness would have perjured herself in 

order to prejudice the Applicant’s case.  

 

50. In the above regard it is necessary to point out that there is no 

room for a finding that this witness may have been mistaken.  Her 

version can only be rejected on the basis that she was a mala 

fide witness who deliberately chose to perjure herself and to 

mislead the Court in order to prejudice the Applicant’s case. 

 

Negligence/wrongfulness: 

 

51. The Trial Court with respect further failed to consider the 

evidence of Mr Raphudu in this regard.  His evidence was that he 

inspected the train ten days before the incident and again 

seventeen days after the incident during a routine inspection.  All 

the doors of the relevant train functioned properly.  Although he 

could not exclude the possibility that there may have been work 

done by the so-called fault room, no record of such work was put 

before Court and there was no evidence before Court on which a 

finding could be justified that it has been done.   
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52. The significance of this evidence is the fact that on the facts 

before Court the doors functioned properly before the incident 

and was found to be functioning properly after the incident as well.  

This clearly corroborates the version of Ms Mothotsi.  The 

following aspects of Mr Raphudu’s evidence is significant: 

 

52.1. Regular routine maintenance inspections and work are 

done by the Respondent. 

 

52.2. The doors functioned properly before the incident.   

 

52.3. The doors of the train functioned properly after the incident.   

 

52.4. If the doors of the train would be forced open from inside 

whilst the train was in motion, the doors would close by 

itself after the pressure would be released. 

 

53. It must also be borne in mind that the Applicant of course had the 

onus to prove the facts that he relied on and in the event of 

uncertainty the decision should ago against the Applicant.   
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54. It is therefore respectfully submitted that the Trial Court was 

wrong to find that the doors of the train malfunctioned and that 

the Respondent was negligent in this respect.   

 

55. This ground of alleged negligence is of course of a general nature 

and relates to what has been referred to as a systemic failure on 

the part of the Respondent.  The alleged failure does not relate to 

an omission on the part of an individual employee to act in a 

particular way in relation to the specific incident in question but 

rather to an omission of a general nature on the part of the 

Respondent to put in place measures that would ensure the 

safety of commuters travelling on the Respondent’s trains.40 

 

56. It is of course necessary to emphasise the fact that a negligent 

omission will not give rise to delictual liability unless wrongful.41   

 

57. It is further important to emphasise the fact that the onus of 

establishing the negligence and/or the failure to have a proper 

system in place to ensure that malfunctioning of doors are 

detected timeously and be rectified remains on the Applicant.42   
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58. The evidence on behalf of the Respondent (electrical fitter) was 

that Respondent withdraws all train sets on a two to three week 

interval basis to have them inspected and repaired is necessary.  

Because of the festive season this period was a week longer in 

the relevant instance.43   

 

59. It was further his evidence that Respondent has a maintenance 

section that travels to trains whenever necessary to repair inter 

alia malfunctioning doors whenever necessary.44  

 

60. It was suggested in cross-examination on behalf of the Applicant 

that these doors may have been damaged on New Year’s Day 

(the day of the incident) by unruly commuters because of the 

particular time of the year.   

 

61. Even if it is to be found that the doors did malfunction there is no 

suggestion in the evidence that these doors malfunctioned for an 

unreasonable period and that Respondent was negligent in this 

sense.  
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Causal link: 

 

62. In the event that the Court finds that the Applicant did discharge 

the onus to prove that the doors malfunctioned, it is of course not 

the end of the matter.  The following will then have to be found in 

favour of the Applicant before judgment can be in his favour: 

 

62.1. That the malfunction of the doors can be ascribed to the 

negligence of the Respondent. 

 

62.2. That there is a causal link between the open doors and the 

injuries sustained by the Applicant – Put differently, 

whether the Applicant proved that the incident occurred 

because the doors were open and that the incident 

(pushing off) would not have taken place if the doors 

functioned properly.    

 

63. In a very similar situation the Full Bench in the South Gauteng 

High Court specifically found that there was no causal link 

between the open doors and the fact that a victim was pushed or 

thrown from a moving train.   It was found that if the doors of the 

coach were closed then the assailants would simply have forced 
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them open and thrown the victim out.   For the convenience of 

this Honourable Court the relevant passage from the judgment is 

quoted:   

 

“[14] I am of the view, in this regard, that the question of 

whether or not the doors were open at the time that the 

respondent was purportedly thrown off the train is a red 

herring.  In my view, if the respondent was in fact ejected 

from the coach by his assailants, then the reason for doing 

so would have been to prevent him from identifying his 

assailants.  If the doors of the coach were closed, then his 

assailants would simply have forced them open, and 

thrown the defendant out.  They could have, likewise, 

forced open the windows and thrown the respondent out.  

So, in my view, even if the doors of the coach were open, 

when the respondent was purported attacked and thrown of 

the train, the open doors were not the cause of the injuries, 

which he sustained.”45 

 

                                         
45

  SA Rail Commuter Corporation Limited v Glen Morare unreported Case  
Number A5048/2011 (Judgment annexed hereto) 
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64. This principle of causality was also emphasised in the Shabalala-

case.46 

 

65. In this regard it is submitted that the following evidence is 

important: 

 

65.1. It was common cause that even if the train doors are closed 

it can be opened from the inside by applying some force.  

The resistance of the doors is of such a nature that one 

person can open the doors.   

 

65.2. The Applicant testified that he voluntarily handed over his 

possessions when the assailants confronted him and that 

there was absolutely no reason for them to act in the 

malicious manner to force him to the open door and throw 

him from the train.47   

 

65.3. The evidence of Vermaak on behalf of the Respondent was 

undisputed to the effect that it is a common occurrence that 

robbers push their victims from the moving trains after the 
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robbery.48  One does not need to be an expert to infer that 

the reason for such callous act is either just to hurt the 

person or to prevent a situation where the victim point them 

out to the security at the next station and get them arrested.   

 

66. It is therefore submitted that Applicant did not establish that the 

incident would have been prevented should the train doors have 

functioned properly.  Applicant therefore failed to establish that 

there was a causal link between the open doors and the incident 

that caused his damage. 

 

E. THE ABSENCE OF GUARDS AT WALKER STREET STATION: 

  

67. It appears from the submissions on behalf of the Applicant that 

counsel attempts to rely on the alleged absence of a security 

guard at the Walker Street Station as a failure by the Respondent 

that contributed to the damages suffered by the Applicant.   

 

68. This of course flies in the face of the evidence by the Applicant 

himself to the effect that the presence of security guards at 

Walker Street Station was totally irrelevant.   He testified that the 
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robbers were already on the train when the train arrived at Walker 

Street Station and that there was nothing significant about these 

persons who could have forewarned security guards.49 

 

69. It is therefore submitted that it is not necessary to deal with the 

dispute relating to the presence of security guards at Walker 

Street Station and that any reliance on this issue as a contributory 

factor to the incident and damages suffered is clearly ill founded. 

 

F. CONCLUSION: 

 

70. It is submitted that the Applicant did not make out a proper case 

for the relief sought. 

 

71. In the premises it is respectfully submitted that the Applicant's 

application for leave to appeal should be dismissed with costs 

alternatively that the appeal should be dismissed with costs. 

 

 
SIGNED at PRETORIA on this 1st day of JULY 2015  
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