
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

JOHANNESBURG 
 

Case no: ....................... 
SCA Case no: 966/2013 

 
  
 
In the matter between:  

 

  
IRVINE VAN SAM MASHONGWA APPLICANT 
  
and  
  
PASSENGER RAIL AGENCY OF SOUTH AFRICA  
(PRASA) 

RESPONDENT 

  
 
___________________________________________________________ 
 

AFFIDAVIT IN SUPPORT OF APPLICANT’S APPLICATION 
FOR LEAVE TO APPEAL  

___________________________________________________________   
 
 
I, the undersigned, 
 
 

IRVINE VAN SAM MASHONGWA 
 
 
do hereby make oath and state as follows: 
 
 

1.  

 

1.1. I am an adult male and the applicant in this matter.  I am duly 

authorised to make this affidavit in support of the application for 

leave to appeal. 

  

1.2. The facts contained herein are within my personal knowledge 
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unless otherwise stated or appear otherwise from the context 

hereof, and are to best of my knowledge and belief, true and 

correct. Where I make submissions of a legal nature, I do so on the 

advice of my legal representatives, which advice I accept. 

 
2.  

 

THE PARTIES 

 

2.1. I am IRVINE VAN SAM MASHONGWA, an adult male residing at 

15981 Extension 16 Mamelodi East.  I am the Applicant in this 

application for leave to appeal and I was the Plaintiff in the court a 

quo. 

  

2.2. The respondent is PASSENGER RAIL AGENCY OF SOUTH 

AFRICA (PRASA or the defendant), a public company established 

in terms of section 2 of the South African Transport Services Act, 9 

of 1989 (“the SATS Act”) trading as Metrorail.  PRASA  is an “organ 

of state” as defined in section 239 of the Constitution and is thus the 

bearer  of the duties imposed  on it by, inter alia, section 7(2), 

section 165(4) and section 195 of the Constitution.  

 
3.  

 
OVERVIEW OF APPLICANT'S CASE 
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3.1. This is an application for leave to appeal against the decision of the 

Supreme Court of Appeal (“SCA”) in Passenger Rail Agency of 

South Africa v Mashongwa [2014] ZASCA 202 delivered on 

28 November 2014, a copy of which is annexed hereto marked 

“FA1”. 

  

3.2. I was the victim of a brutal robbery and assault (the details of which 

are set out below) while I was a fare paying passenger on a train in 

Pretoria.  Not only was I robbed, but I was also thrown out of the 

moving train by my attackers.  I sustained severe injuries (which 

required the amputation of my leg) for which I sued PRASA.  After 

separation of liability and quantum, the High Court found in my 

favour.  A copy of the High Court Judgment is annexed hereto 

marked “FA2”.  

  

3.3. The core issue in dispute was whether PRASA had adopted 

sufficient reasonable measures to ensure my safety. As such, the 

matter concerns:  

 
3.3.1. PRASA’s duties as an organ of state to respect, protect, 

promote and fulfil the rights in the Bill of Rights;  

  

3.3.2. My right to be free from all forms of violence from either 
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public or private sources granted by section 12(1)(c) of the 

Constitution;  

 
3.3.3. the SCA’s duty to apply the law consistently with the 

Constitution and my concomitant right to a fair trial 

guaranteed by section 34 of the Constitution; and 

 
3.3.4. PRASA’s obligations of accountability and 

responsiveness.   

 
3.4. In addition to the aforegoing, and as elaborated upon below, the 

SCA:   

  

3.4.1. conspicuously omitted any reference to this Court’s 

decision in Lee v Minister for Correctional Services 

2013 (2) SA 144 (CC) despite explicit reliance on it in both 

written and oral argument presented on my behalf;  and 

 

3.4.2. ignored fundamentally important evidence, attributed 

evidence to a witness which was simply not given and 

disregarded important concessions of an expert witness.     

 

4.  

 

BACKGROUND 
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4.1. This Court in Rail Commuters Action Group and Others v 

Transnet Limited t/a Metrorail and Others 2005 (2) SA 359 (CC) 

inter alia held that:  

4.1.1. the Defendant, as an organ of state, is the bearer of 

obligations in respect of the rights conferred in the Bill of 

Rights; 

4.1.2. Metrorail and the Commuter Corporation bore a positive 

obligation arising from the South African Transport 

Services Act, 9 of 1989 (“the SATS Act”) read with the 

Constitution to ensure that they have reasonable 

measures in place to provide for the security of rail 

commuters.  The responsibility of ensuring that reasonable 

measures were in place, regardless of who might be 

implementing them, rested with Metrorail and the 

Commuter Corporation.1  

4.2. In the matter of Shabalala v Metrorail 2008 (3) SA 142 (SCA) it 

was held that Metrorail owed commuters a legal duty to take such 

steps as were reasonable to provide for commuter safety and that 

the failure to take such steps would render it liable in delict.  

                                            
1
 At para. 84. 
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4.3. PRASA provides railway services to thousands of South Africans on 

a daily basis.  An alarming number of commuters are thrown off 

trains on a regular basis, thus facing the risk of severe injury and 

even loss of life.   

4.4. These incidents of crime occur even more frequently during the 

festive season which is when this incident occurred. 

4.5. The commuters that make use of public transport on trains are 

generally poor, hail from a disadvantaged background and have no 

alternative means of transport. 

4.6. I am no exception and on the 1st of January 2011 I boarded the train 

at the Walker Street Station.  I did not observe any security guards 

either on the platform or on the train.  (During the commencement 

of the proceedings in the court a quo it was conceded by the 

Defendant that there were no roaming guards on the train itself) 

4.7. I was the only passenger in the coach that I travelled in. 

4.8. The doors of the train were open when the train left the station and 

remained open the whole time. 

4.9. Rissik Street Station is the first station after Walker street station. 
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4.10. The train stations are generally quite close to each other. According 

to the Defendant’s expert the train stations are generally 

approximately 3 to 6 minutes apart. 

4.11. Shortly after the train pulled away, three men (“the attackers”) 

approached me from another coach from the front of the train.  

4.12. In this particular train commuters were able to move from coach to 

coach. 

4.13. The attackers demanded money, my wallet as well as my cell 

phone. 

4.14. I complied with their requests by handing over my belongings.  

4.15. Subsequently these three attackers started hitting me with fists and 

kicking me while I was lying down.  

4.16. During the attack I called for help but as there were no guards on 

the train nobody came to my assistance.  

4.17. I testified during re-examination that I struggled with my attackers 

when they were trying to throw me out. 

4.18. As the train approached Rissik Street Station the attackers threw 
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me out of the train and I landed approximately 30 meters from the 

platform of the Rissik Street Station. 

4.19. I then carried on crying for help but nobody came to my assistance.  

Thereafter I crawled towards the platform as I could not walk as a 

result of the injuries sustained.  

4.20. When I reached the platform I again called for help, and two 

security guards responded and asked me what had happened. 

4.21. During cross-examination I estimated that the incident took two 

minutes (from the moment that the attackers approached me until I 

was thrown out).   

4.22. When I was cross-examined it was put to me that at all material 

times there were security guards at both Walker Street Station as 

well as Rissik Street Station. I responded by denying that there 

were any security guards at the Walker Street Station.  

4.23. Despite this version being put to me, the Defendant failed to adduce 

any evidence that there were security guards stationed at the 

Walker Street Station.  

5.  
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My evidence remains uncontested in the following aspects:  

5.1. The attack commenced shortly after the train pulled away from the 

Walker Street Station; 

5.2. The attack lasted approximately two minutes; 

5.3. The doors of the train remained open as the train left the Walker 

Street Station and remained open at least until the train reached 

Rissik Station; 

5.4. My repeated cries for help during the attack (which lasted 

approximately two minutes) remained unanswered; 

5.5. Even after I was thrown out I repeatedly cried for help and the 

security guards only arrived after some time. 

6.  

6.1. As a result of being thrown out of the train I sustained severe 

injuries and in consequence my right leg had to be amputated. 

6.2. I consequently instituted a delictual claim in the North Gauteng High 

Court (“the High Court”) against PRASA for the damages suffered 

as a result of the bodily injuries sustained by me.   
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6.3. By agreement between the parties the trial Judge (Pretorius J) 

ordered that the issue of liability be separated from quantum in 

terms of Uniform Rule 33(4) and accordingly the matter proceeded 

only in respect of the issue of liability.  

6.4. At the end of the trial, the High Court in its judgment declared the 

defendant liable for 100% of the plaintiff’s proven or agreed 

damages.  

6.5. Leave to appeal was granted by the High Court to the defendant 

against the order declaring it liable (including the costs order made 

against it).   

6.6. The defendant appealed to the Supreme Court of Appeal (the 

“SCA”).  Its appeal was upheld with costs.    

7.  

THE ISSUES IN THE HIGH COURT AND THE SCA:  

The issues in the High Court and in the SCA were the following:   

7.1. The question whether the doors of the train in which I was a 

passenger were open and remained open when the incident 

occurred shortly before the train entered the Rissik street station;  
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7.2. Under circumstances where it was conceded by the Defendant’s 

expert that the presence of even one or two security guards per 

train would serve as a deterrent, whether the open doors of the train 

were causally related to the injuries suffered;  

7.3. The question whether the incident occurred when the train 

approached the Rissik Street Station as contended for by the 

Respondent or whether it occurred shortly after the train started to 

move from the Rissik Street Station (as contended for on behalf of 

the Plaintiff); 

7.4. The sufficiency of the security measures taken by the Defendant to 

prevent harm with specific reference to:  

7.4.1. The absence of security guards at the Walker Street 

Station who were supposed to ensure that the trains do 

not leave with open doors;  

7.4.2. Whether the Defendant should employ at least one guard 

per train (or more) to serve as a general deterrent and to 

prevent harm.  

8.  

THE FINDING BY THE SCA: 
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8.1. The SCA accepted that when dealing with factual disputes my 

evidence was to be accepted as did the High Court. 

8.2. The SCA however found that I had failed to establish factual 

causation.   

9.  

THE PLAINTIFF’S ARGUMENT WITH REGARD TO FACTUAL 

CAUSATION:  

9.1. It appears that commuters are thrown from trains on a regular basis 

whether the doors are open or not. 

9.2. The harm that is foreseeable by the Defendant is consequently 

either loss of life of commuters or at the very least severe bodily 

injuries. 

9.3. The burden on the Defendant is greater when the foreseeable harm 

is severe and it is likely that the harm will ensue. 

9.4. The Plaintiff contends that factual causation was established by 

virtue of the following: 

9.4.1. It is common cause that there were no security guards on 



- 13 - 
 
 

the train a fact which the Defendant’s expert regarded as 

completely insufficient (“heeltemal ontoereikend”). 

9.4.2. I was attacked by three unarmed men and in this regard 

even the presence of a single armed security guard would 

have made a difference as this would have served as a 

deterrent. This was conceded by the Defendant’s expert, 

Mr Vermaak. 

9.4.3. It is highly unlikely that the three unarmed men would 

have attacked or attempted to rob me and then throw me 

out of a fast moving train under circumstances where an 

armed guard was nearby. 

9.4.4. Mr Vermaak on behalf of the Defendant testified that an 

appropriately trained guard would have taken the 

appropriate measures to prevent such an attack under the 

circumstances; 

9.4.5. The fact that the doors were open the whole time makes it 

very easy for the perpetrators to commit the crime 

knowing they could simply throw the victim out of the 

already open doors; 
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9.4.6. When the doors are closed and the perpetrators intend to 

throw a victim off the train they would first have to 

forcefully open the doors and then they would have to 

physically keep the doors open (because absent 

resistance the doors close automatically) and then the 

remaining perpetrators (if there are any left) must attempt 

to throw the victim off the train. 

9.4.7. The evidence by Ms Mothotsi was to the effect that “they” 

(presumably the attackers) held the doors open. This 

presupposes that at least two people were required to 

keep the train doors open that had been forcefully opened;  

9.4.8. Ms Mothotsi further testified that “they” threw me out. I 

also testified that “they” threw me out. This is very 

important because my evidence (that was preferred by 

both the court a quo and the SCA) was that there were 

only three unarmed men;  

9.4.9. On a closed door hypothesis, two men would be required 

to open the doors and to keep the doors open while the 

last unarmed man must attempt to throw me, an adult man 

who was struggling for my life, off the train;  
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9.4.10. A closed door construction would have required two of the 

attackers to forcefully open the doors and then to hold the 

doors open whilst the last unarmed man single handedly 

threw me off the train, while I was struggling with him. This 

is highly improbable. 

9.4.11. Moreover, on the closed door construction it would have 

taken the attackers much longer to throw me off the train;  

9.4.12. If the train was already practically entering the Rissik 

street station when the attackers threw me off the train in 

the open door scenario, then it stands to reason that had 

the doors been closed the train would likely already have 

stopped at the next station where there are supposed to 

be guards at the platform.  

9.4.13. The relevant evidence was to the following effect: 

a) The Defendant’s expert, Mr Vermaak, testified that 

the train stations in general are approximately 3  to 6 

minutes apart; 

b) I testified that the attackers approached me 

approximately 2 minutes after the train had departed 
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from its last station (Walker street station); 

c) The attack on me lasted approximately 2 minutes. 

d) As the train entered the Rissik street station I was 

thrown off the train and I landed very close to the 

platform.  

10.  

In Lee v Minister of Correctional Services 2013 (2) SA 144 (CC) this 

Court (at paragraphs 50, 55, 60, 71, 73 at 166C, 168B, 169CC-D, 173B 

and 173E-F) held that:  

“Our existing law did not hitherto require, as an inflexible rule, the 

use of the substitution of notional hypothetical lawful conduct for 

unlawful conduct in the application of the but-for test for factual 

causation.  There was thus nothing in our law that prevented 

approaching the question of causation simply by asking whether the 

factual conditions of (the appellant’s) incarceration were a more 

probable cause of his tuberculosis than would have been the case 

had he not been incarcerated in those conditions.  A court ultimately 

had to make a finding as to whether causation was established on a 

balance of probabilities on the facts of each specific case.  It would 
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be enough to satisfy probable factual causation where the evidence 

established that the plaintiff had found himself in the kind of 

situation where the risk of contagion (with tuberculosis) would have 

been reduced by (the prison authority’s) proper systemic measures.  

In the circumstances, there was a probable chain of causation 

between the negligent omissions by the responsible authorities and 

(the appellant’s) infection.   

11.  

By way of analogy, the argument on my behalf in the SCA was that my risk 

of being thrown off the train would have been greatly reduced by having 

proper systems in place which would include roaming guards on trains and 

the fact that doors are closed when trains depart from stations.  

12.  

In arriving at its decision, the SCA :  

12.1. Indicated that it was uncertain whether there were any guards on 

the train or not, This is a fundamental mistake as it was common 

cause between the parties that there were no guards on the train; 

12.2. Erroneously indicated that I was attacked by 4 men. My evidence 

that was accepted by the High Court was that I was attacked by 3 
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men. This is particularly relevant when dealing with factual 

causation. 

12.3. Indicated that the presence of Mr Malatji and Ms Mothotsi is 

evidence of the fact that security measures had indeed been 

deployed.  This finding is without any merit as the evidence showed 

that a singular guard patrols a large platform whilst the other guard 

remains upstairs. The insufficiency of this system was exposed in 

cross-examination of Ms Mothotsi who conceded that when there 

are two trains at the station she would not be able to see what is 

happening at the platform across the tracks; 

12.4. Indicated that to avert the attack there would have to have been at 

least one security guard per coach. The SCA indicated that it uses 

the words “at least one” because, given the number of attackers, a 

single security guard may well have made no difference. This 

finding by the SCA is at variance with the concession made by the 

Defendant’s expert, Mr Vermaak that the presence of even one (or 

two) roaming security guards per train would have served as a 

deterrent. Furthermore the SCA seemed to have simply repeated its 

previous finding in the Shabalala v Metrorail 2008(3) SA 142 

(SCA) at 145F-G case despite the fact that the facts in the 

Shabalala matter differed in the following respects: 
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a) The attackers in the Shabalala matter were armed whereas the 

attackers in the present case were not; 

b) The attackers in the Shabalala matter shot the Plaintiff for no 

reason at all, hence the court’s finding that due to the brazen 

nature of the perpretrators willingness to shoot the Plaintiff for 

no reason at all, the presence of a guard may well have not 

made a difference. 

 

12.5. In addition, the SCA declined to refer to this Court’s judgment in the 

Lee matter at all under circumstances where the test laid down in 

the Lee matter may well have made a difference.  The Lee matter 

was pertinently drawn to the SCA’s attention in both written and oral 

agreement on my behalf.   

  

13.   

LEAVE TO APPEAL: 

 
13.1. I respectfully submit that it is clear from the aforegoing that this 

application raises several constitutional issues, including:  

  

13.1.1. the duties of PRASA, as an organ of state, to take 

effective and appropriate measures to ensure the safety of 

its passengers;  
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13.1.2. whether the measures actually taken were sufficient to 

discharge that duty;  

 
13.1.3. My right to be free from all forms of violence; and 

 
13.1.4. My right to access of access to justice and fair trial.   

 
13.2. I further respectfully submit that it is in the interest of justice that 

leave to appeal be granted as there are reasonable prospects of 

success.  I submit that had the SCA properly applied the precedents 

of this Court and the correct facts, the result would have been 

different.   

 

 
14.  

 

CONCLUSION AND ORDER SOUGHT 

 

14.1. I respectfully submit that leave to appeal should be granted. 

  

14.2. I seek an order granting leave to appeal against the order of the 

SCA and that the costs of this application be ordered to be costs in 

the appeal. 
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SIGNED AT PRETORIA ON THIS 7th DAY OF JANUARY 2015. 

 

 

______________________ 

DEPONENT 

 

Signed and sworn before me at PRETORIA on this _____ day of January 

2015 after the deponent declared that he knows and understands the 

contents of this statement and regards the prescribed oath as binding on 

his conscience and has no objection against taking the prescribed oath. 

There has been compliance with the requirements of the Regulations 

contained in Government Gazette R1258, dated 21 July 1972 (as 

amended). 

 

_________________________ 

COMMISSIONER OF OATHS 

 


