
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

JOHANNESBURG 
 

 
CASE NO: CCT03/15 

SCA CASE NO: 966/2013  
GAUTENG NORTH CASE NO. 29906/2011 

 
 
In the matter between: 
 
 
IRVINE VAN SAM MASHONGWA Applicant 
 
 
and 
 
 
PASSENGER RAIL AGENCY OF SOUTH 
AFRICA  

Respondent 

 
 

 
AFFIDAVIT OPPOSING APPLICATION FOR LEAVE TO APPEAL  

 

 
 
 

I, the undersigned, 
 

MFANIMPELA MOSES DINGISWAYO 
 
 

hereby declares as follows under oath: 
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1.  
 
1.1 I am the Acting Group Executive: Legal, Risk and Compliance of the 

Respondent, PRASA, (formerly known as the South African Rail 

Commuter Corporation Limited), with Head Office and principal 

place of business at Prasa House, 1040 Burnett Street, Hatfield, 

PRETORIA.  

 

1.2 The facts herein contained fall within my personal knowledge, unless 

stated to the contrary or unless it appears otherwise from the 

context, and are both true and correct. 

 

1.3 I am duly authorised to depose to this affidavit on behalf of the 

Respondent. 

 

 

A. INTRODUCTION: 
 

2.  
  

An application for leave to appeal to the above Honourable Court was filed 

on behalf of the Applicant.   Although it is not mentioned in the application I 
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accept that the application is brought in terms of Rule 19 of the Rules of 

this Honourable Court. 

 

3.  

I have read the affidavit filed on behalf of the Applicant.   I wish to state that 

Respondent opposes the application for leave to appeal on the following 

grounds: 

 

3.1. It is denied that the Application for leave raises constitutional matter 

as is required in terms of Rule 19(2) of the Rules of this Honourable 

Court. 

 

3.2. It is denied that the Application sets out clearly and succinctly the 

constitutional matter raised in the decision of the Supreme Court of 

Appeal as is required in terms of Rule 19 (3) (c) of the Rules. 

 

3.3. The Application is further flawed because Applicant annexed a 

wrong judgment to the founding papers as Annexure "FA2".   It is 

indicated in paragraph 3.2 of the founding affidavit that the judgment 

of the High Court in this case is annexed to the papers as Annexure 
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"FA2".   It appears, however, that a totally different judgment had 

been annexed to the papers relating to a totally different case 

between the SA Rail Commuter Corporation and one Glen Morare.    

 

 

B. CONSTITUTIONAL MATTER:  

4.  

I am advised that this Honourable Court will only consider granting leave to 

appeal to the Court in the event that the dispute between the parties raises 

pertinent constitutional matter.  

  

5.  

I am further advised that it must be regarded in the interests of justice to 

grant leave to appeal, as is provided for in section 167 (6) (a) and (b) of the 

Constitution, Act 108 of 1996.   I am advised that it has been authoritively 

stated as follows by this Honourable Court: 

 

"[19] The requirements for an application as the present one for leave to 

appeal to this Court are now well settled in several decisions of this Court.  

The application must raise a constitutional matter, in other words an issue 

which involves the interpretation, protection or enforcement of the 



 
 

- 5 -    
 
 
 

 

Constitution.  Further, it must be in the interests of justice to grant leave to 

appeal.  Whether it is in the interests of justice to grant the application 

involves a careful and balanced weighing-up of all relevant factors.  The 

considerations could be varied and are often case-specific but informed by 

the broad requirement of whether by hearing the case the interests of 

justice will be advanced." 1   

 

6.   

In the application for leave to appeal to this Honourable Court Applicant 

alleged that the following constitutional issues are raised: 

 

"13.1. I respectfully submit that it is clear from the aforegoing that this 

application raises several constitutional issues, including: 

  

13.1.1. the duties of PRASA, as an organ of state, to take 

effective and appropriate measures to ensure the 

safety of its passengers; 

 

13.1.2. whether the measures actually taken were sufficient 

to discharge that duty; 

 

13.1.3. My right to be free from all forms of violence; and  

 

13.1.4. My right to access to justice and fair trial." 

                                         
1
  See: Radio Pretoria v Chairperson, Independent Communications Authority of South 

Africa, & Another 2005 (4) SA 319 (CC), par 19 
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7.   

I will briefly deal with each of the four issues raised as set out above: 

 

7.1. I am advised that it should be emphasised that it was at all stages of 

the trial as well as during the appeal before the Supreme Court of 

Appeal common cause that there was indeed a duty on PRASA to 

take the reasonable measures to insure the safety of its passengers.   

The legal team who represented Respondent during the trial as well 

as in the SCA were well aware of the principles laid down in the Rail 

Commuters Action Group and Others v Transnet Limited t/a 

Metrorail and Others decision and the principles and obligations on 

Respondent.  Both Respondent's attorney and counsel are involved 

in representing Respondent in claims of this nature for the past 

approximately 20 years.  There was therefore no suggestion of any 

dispute relating to the legal and/or constitutional principles involved. 

 

7.2. The dispute between the parties only related to the factual question 

whether reasonable steps had indeed been taken in the above 

regard in this particular instance.   



 
 

- 7 -    
 
 
 

 

 

7.3. Likewise, it was never in dispute that the assault and robbery of the 

Applicant was unlawful and that Applicant was entitled "to be free 

from all forms of violence".   

 

The only dispute was, as set out above, whether, on the facts before 

the Trial Court, Applicant showed that Respondent failed to take the 

reasonable measures appropriate in all the circumstances and 

should be held liable for damages suffered by the Applicant.  

 

7.4. With reference to the last issue raised, it is not clear what Applicant 

attempts to convey.  I am advised that there never was, and certainly 

there is not at this stage, any dispute that all litigants (including the 

Applicant) have the right to access to justice and a fair trial.  

 

8.   

I am consequently advised that the only disputes between the parties, at all 

relevant stages including before the SCA, were the following: 
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8.1. The credibility issue between the parties with reference to the factual 

versions put before Court.   In this regard the SCA accepted for 

purposes of its judgment, without deciding the issue however, that it 

will adjudicate the Applicant's claim on his version.  

 

8.2. The question whether Applicant presented facts on which it could be 

found that the Respondent failed to take the reasonable measures 

that could reasonably be expected from the Respondent under the 

prevailing circumstances to safeguard passengers. 

 

8.3. The question of causality.   The dispute between the parties was 

whether Applicant established a causal link on a factual basis 

between any failure by the Respondent in the above regard, and the 

damages that he suffered.  

 

9.    

The SCA, after considering all the issues, found that Applicant failed to 

establish a case against the Respondent.   This decision was based on the 

Applicant's version.   In this regard it should be emphasised that there 

were material factual disputes between Applicant (he was the only witness 
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called during his case) and the witnesses called on behalf of the 

Respondent. 

 

10.   

I can further inform the Honourable Court that detailed evidence was 

presented to the Trial Court relating to the extensive measures taken by 

the Respondent with reference to safety of passengers and the 

reasonableness thereof.  This evidence and the conclusions by one Mr. 

Khumalo, the security manager for the relevant region of Respondent, 

were largely undisputed in all material respects. 

 

11.   

To illustrate the above I may mention that there was a material dispute 

regarding the evidence relating to the question as to whether the doors of 

the coach in which Applicant travelled were open or closed at the stage 

when Applicant was pushed from the train.   Applicant testified that the 

doors were open.   A security guard (employed by a private security 

company) was called on behalf of the Respondent during the trial.  She 

testified that she witnessed the incident when Applicant was pushed from 

the moving train.   It was undisputed that she was an objective witness with 
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no relationship with the respondent either at the time of the incident or at 

the time when she testified.  She testified that the doors were closed when 

the train started to move and that the doors were subsequently forced 

open by people from inside the train coach and that the Applicant was then 

pushed from the train.  The doors then automatically closed after the 

incident and whilst the train was still in motion.   In this regard it was 

common cause that, for safety reasons, train doors are designed in such a 

way that it is possible to open it from the inside to provide for emergency 

situations.    

 

12.   

Apart from the above evidence Respondent also presented the evidence of 

a mechanical fitter, one Mr. Rhaphadu, whose undisputed evidence was 

that he inspected the relevant train and all its coaches during the normal 

routine inspection 10 days before the incident, and again 17 days after the 

incident.  All the doors of all the coaches of the relevant train functioned 

properly. 

  

13.   
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As is apparent from the SCA judgment the SCA did not deem it necessary 

to make any credibility findings in the case.   The SCA in fact found that on 

Applicant's own version he failed to discharge the onus resting upon him.   

It is, however, submitted Applicant in any event failed to establish a case 

against the Respondent on credibility if the issue of credibility is 

considered.   

  

 

C. INTERESTS OF JUSTICE:   

14.   

As already mentioned, I am advised that apart from the requirement that 

the dispute between the parties raises constitutional matter, it is a further 

requirement that adjudication of the dispute before this Honourable Court 

should be in the interests of justice as is provided for in Section 167 (6) (a) 

of the Constitution. 

 

15.   

It is significant that Applicant did not properly deal with this requirement but 

only made a bold allegation: 
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"13.2. I further respectfully submit that it is in the interest of justice that 

leave to appeal be granted as there are reasonable prospects of 

success." 

 

 

16.   

I am advised and respectfully submit that this bold allegation clearly does 

not satisfy the specific requirement provided for in Section 167 (6) (a) of 

the Constitution. 

  

 

 D. AD: FOUNDING AFFIDAVIT:  

17.   

I will briefly deal with specific allegations contained in some of the 

paragraphs in the founding affidavit.   I am advised that I should not burden 

these papers with detailed factual expositions.   I, however, wish to inform 

the Honourable Court that I deny that the Applicant correctly stated the 

facts of this case.  

  

18.   

AD PARAGRAPHS 1 AND 2 THEREOF: 
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I deny that the facts stated in the affidavit are true and correct in all 

respects.  

 

 

19.   

AD PARAGRAPHS 3.3 and 3.4 THEREOF: 

I deny that the SCA ignored and/or incorrectly evaluated any of the 

evidence testified to by any of the witnesses.  I further deny that the SCA 

interpreted any of the relevant legal principles incorrectly. 

  

20.    

AD PARAGRAPHS 4 AND 5 THEREOF: 

20.1. It is significant that the Applicant fails to inform the Honourable Court 

that the factual evidence during the trial was that the occurrence of 

crime on this specific route was very low in comparison with certain 

other routes and that this could in fact be regarded as a safe route. 

 

20.2. The Applicant failed to refer to the extensive evidence on behalf of 

the Respondent regarding the extensive safety planning and 
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measures taken by Respondent to safeguard passengers on trains 

and on the property of the Respondent at enormous financial costs.    

 

20.3. The Applicant further fails to refer to the substantive body of 

evidence relating to the financial constraints that the Respondent is 

faced with and the fact that the Respondent has to carefully manage 

the available resources and security personnel to ensure optimum 

utilisation. 

 

20.4. The evidence was clear that it was practically impossible to 

safeguard each train coach to absolutely prohibit incidents of this 

nature.  The financial burden would exceed the total budget of 

Respondent by thousands present. 

 

20.5. The Applicant also failed to inform the Honourable Court that the 

undisputed evidence was that special arrangements were made and 

measures taken to safeguard passengers, personnel and equipment 

during the festive season. 
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20.6. I again wish to inform the Honourable Court that there were material 

factual disputes relating to how the incident occurred, for instance 

whether the coach doors were open because of a malfunction or 

whether the doors were forced open by the robbers. 

   

21.   

AD PARAGRAPH 7 THEREOF: 

I deny that Applicant correctly stated the issues in dispute and refer the 

Honourable Court to what I have already stated supra.   I also respectfully 

refer the Honourable Court to the judgment of the SCA in this regard.  

  

22.   

AD PARAGRAPH 9 THEREOF: 

22.1. I deny that there was any evidence that commuters are thrown from 

trains on a regular basis, whether the doors are open or not.   

Although incidents of this nature had occur previously it is by no 

means a common occurrence. 
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22.2. The SCA had regard to all the factual issues and in the final analysis 

concluded that even on the Applicant's own version he failed to 

establish a case against the Respondent. 

 

22.3. The Applicant also failed to inform the Honourable Court that Mr. 

Vermaak's evidence was that even if an armed guard had been 

posted in each coach it may not have been sufficient.   A single 

guard could be a target himself as a group of assailants could also 

easily attack such guard unexpectedly and disarm him.   I wish to 

repeat that the SCA had regard to all these factual issues that 

appeared from the record.  

 

22.4.  The Applicant further speculates and relies on a ”hypothesis" that 

two men would be required to open the doors and to keep the doors 

open while the third unarmed man must attempt to throw the 

Plaintiff, an adult man who was struggling for his life,  off the train.   

There was, however,  no suggestion in the evidence that it would 

require two men to open the doors.  The Applicant further specifically 

testified that he immediately surrendered his possessions and 

submitted to his assailants and did not struggle in any manner.     
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23.   

AD PARAGRAPH 12 THEREOF: 

Applicant is yet again stating incorrect facts and/or concessions made by 

Respondent's witnesses.   Although it was testified that roaming guards 

may have prevented an incident of this nature, the evidence was further 

that a single guard would not have been sufficient, and further that roaming 

guards were also insufficient for a number of reasons stated.  

   

24.   

AD PARAGRAPHS 13 AND 14 THEREOF: 

I therefore deny that Applicant made out a proper case for leave to appeal 

to this Honourable Court and respectfully submit that the Application be 

dismissed.  

  

 

_______________________ 

DEPONENT 

 

SIGNED and SWORN to at PRETORIA on this _______ day of JANUARY 

2015 by the Deponent who stated that:  
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1. He knows and understands the contents of the declaration; and 
   
2. He has no objection to taking the prescribed oath; and 

 
3. He considers the prescribed oath as binding on his conscience;  

 

 

And Government Notice Regulation 1258 as amended by the Government 

Notice Regulation 1648, Government Notice Regulation 1428 and 

Government Notice Regulation 773 was fully complied with. 

 

 

 

___________________________ 
COMMISSIONER OF OATHS  

FULL NAMES: 
BUSINESS ADDRESS: 
AREA: 
DESIGNATION: 
 
 


