
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

                          CASE NO: CCT 85/14        

 

In the matter between: 

 

YONELA MBANA                Applicant 

 

 (Applicant in the Trial Court) 

 

and 

 

SHEPSTONE & WYLIE Respondent 

 

 

_________________________________________________________________  

 

RESPONDENT’S WRITTEN ARGUMENT 

_________________________________________________________________  

 

Introduction 

1. The Applicant in this application for leave to appeal is a former 

employee of the Respondent, a large firm of attorneys. The Applicant 

was the unsuccessful Applicant in a trial in the Labour Court where 

she sued for damages for alleged discrimination against her by the 

Respondent on the grounds of her race or social origin
1
. 

   

                                            
1
 Applicant’s Heads paragraph 44 
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2. The trial was completed on 27 November 2012, when the Labour 

Court delivered judgment dismissing the Application with a partial 

order as to costs
2
.  

 

3. The Applicant applied for leave to appeal, which was refused by the 

Labour Court on 6 February 2013.
3
 

 

4.  The Applicant then applied for leave to appeal to the Labour Appeal 

Court and the Supreme Court of Appeal, both of which courts refused 

the application for leave to appeal, the Labour Appeal Court on 19 

February 2014 and the Supreme Court of Appeal on 5 May 2014.
4
 

 

5. The Applicant lodged a complaint with the Judicial Conduct 

Committee some months after the application for leave to appeal had 

been refused and then brought an application for condonation and to 

amend her application for leave to appeal, by raising a new issue 

relating to the alleged impropriety of the trial judge having heard the 

trial. This application was not dealt with by the trial judge, who by that 

                                            
2
 Labour Court Judgment: Record pages 49-67 

3
 Labour Court Judgment refusing leave to appeal: Record pages 68-69 

4
 Orders of LAC and SCA: Record pages 70-72 



 

 
 

Page 3 

time was functus officio
5
  having by that time heard the trial and 

dismissed the application for leave to appeal to the LAC. 

 

6. The issue was raised in the applications for leave to appeal to the LAC 

and SCA.
6
 

 

The Directive issued by this Court 

 

7. This Court issued a directive requiring the Respondent to lodge written 

argument on or before 7 January 2015 and in that written argument to 

deal with the merits of the appeal as well as include submissions on, 

“whether in view of the complaint already lodged with the Judicial 

Conduct Committee – the court of first instance is competent to grant 

relief to either of the parties and, if not the parties proposals in respect 

of an appropriate approach to address the conflict of fact between 

them.”
7
 

                                            
5
 The Respondent was not a party to the complaint to the Judicial Conduct Committee and was not 

privy to the complaint. Some of the material is put up in the present application for leave to appeal by 
the Applicant. Record: pages 112-120 
6
 Record pages 163-164 and 260-268 

7
 The directive was issued on 10 December 2014 and fixed dates during the time that would otherwise 

be dies non. It also made no provision for a record. Both parties took steps to prepare a record. The 
Respondent’s only became available on 6 January 2015, by which date the Applicant had served her 
written argument and a hard copy of the record on 5 January 2015. This record has errors, particularly 
in relation o the spelling of names, but reference is made in the written argument to that record. The 
Respondent applied for an extension of time but no response was received by the date this argument 



 

 
 

Page 4 

  

8. The complaint was lodged with the Judicial Conduct Committee after 

the judge in the court of first instance was already functus officio. The 

Respondent does not follow what was intended to be conveyed by the 

phrase “already lodged” and the use of the present tense in the practice 

directive. It has been assumed that the reference to the complaint in the 

directive is a means of identifying the issue that has been raised after 

the completion of the trial and the refusal of leave to appeal as to the 

alleged disqualification of the judge who heard the trial, rather than the 

fact of the complaint having been made i.e. whether because of the 

trial judge’s historical relationship with Shepstone & Wylie, he should 

not have heard the trial and in the result the trial should be treated as a 

nullity
8
. The complaint was made after the judge had completed what 

he had to do and had granted relief and hence the fact of the complaint 

plays no role in deciding whether because of the complaint he should 

have heard the case or was competent to grant relief. 

 

                                                                                                                                         
was due. The Respondent considers itself prejudiced and would request the Court to issue further 
directives if the matter is to go further dealing with the record and providing an opportunity to 
supplement this argument. 
8
 eg Ndimeni v Meeg Bank Ltd (Bank of Transkei) 2011 (1) SA 560 (SCA), but it is open in  a proper 

case for the court on appeal to disregard the findings of the trial court and determine the matter on the 
record of the evidence as was done in Rondalia Versekeringskorporasie van SA Bpk v Lira 1971 (2) 
SA 586 (A), which was cited with approval in this court in President of the RSA v SARFU 1999 (2) SA 
14 (CC) (1999 (2) BCLR 175; [1998] ZACC 21) at para 42 
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9. Having regard to the fact that there is a factual dispute between the 

judge of the court of first instance and the Applicant on certain 

possibly material aspects on whether or not he should have heard the 

trial, it is submitted that the extent and nature of material factual 

disputes or credibility issues in the trial and the prospects of success or 

lack thereof on what are essentially common cause facts are highly 

relevant factors in determining whether or not it is in the interests of 

the administration of justice for the trial judge’s credibility to be an 

issue that has to be resolved in deciding a proper and fair outcome of 

the litigation. 

 

10. The argument will therefore address the merits of the appeal first. 

 

11. There was no material factual dispute at the trial. The application of 

the common cause facts was what had to be decided and in particular 

whether on those facts the Applicant had been unfairly discriminated 

against on the grounds of her race or social origin. 
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The common cause facts 

 

12. The common cause facts are set out below: 

 

12.1.  The Respondent is a law firm with its head office in Durban. 

It has approximately forty five partners countrywide and it 

has branch offices in Cape Town, Johannesburg, Richards 

Bay and Pietermaritzburg where it employs between one and 

five partners in each office. These are very much satellite 

offices.
9
 

 

12.2.  The Respondent employs between five and eight candidate 

attorneys annually.  It has a graduate recruitment policy 

whereby at the beginning of each year it interviews potential 

candidate attorneys and offers employment to successful 

applicants with effect from January the following year 

subject to the applicants successfully completing their LLB 

degrees.
10

 

 

                                            
9
 Woodroffe: Record page 890 lines 30-10 

10
 Woodroffe: record pages 893 foot -897 line 10 
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12.3.   The Respondent also has a bursary programme whereby it 

offers a bursary for university tuition fees for study towards 

an LLB degree. The recipient of a bursary is guaranteed 

employment as a candidate attorney when he or she has 

obtained the degree. The recipient is also obliged to take up 

such employment and failure to do so will result in the 

bursary becoming repayable.
11

 

 

12.4.  The Respondent has a policy that candidate attorneys are 

only employed once they have completed their LLB degrees 

and these candidate attorneys participate in the Graduate 

Recruitment Programme which commences in January each 

year.
12

 

 

12.5.  In February 2005 an employee of the Respondent, who had 

been employed as a secretary in the Durban office was 

allowed to be registered as a candidate attorney and to take 

up employment in the Richards Bay branch office before she 

                                            
11

 Woodroffe: Record page 894 
12

 Woodroffe: Record page 899 lines 2-13 
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had obtained her LLB degree.
13

 Her circumstances were 

exceptional in that she was an existing employee studying 

part time when she made the request. There was a need in 

the smaller branch office for her skills. She was told that she 

could not become a candidate attorney at the Head Office in 

Durban without first having obtained her LLB degree, but 

could be accommodated if she was willing to continue to 

perform administrative tasks and relocate to Richards Bay. 

Van Rooyen accepted this offer. 

 

12.6.  In March 2005 the Applicant, who had applied for 

sponsorship, was granted a bursary by the Respondent for 

her studies towards her LLB degree. The terms of the 

bursary contract were that the bursary would cover tuition 

fees only, the Applicant was guaranteed employment with 

the Respondent as a candidate attorney in its Graduate 

Recruitment Programme, the Applicant was required to 

serve her articles of clerkship as a candidate attorney with 

the Respondent failing which she was obliged to repay the 

                                            
13

 Woodroffe: Record page 899 lines 13- 900 line 20 



 

 
 

Page 9 

bursary, the bursary would be renewed annually and the 

Applicant would commence her employment in January 

when she had completed her LLB degree. 

 

12.7. During her final year of study in 2008 she did not pass the 

administrative law module and had to repeat it in the first 

semester of 2009. 

 

12.8.  The Applicant informed the Respondent of the fact that she 

would only obtain her LLB degree in June of 2009 and she 

was then informed that her employment with the Respondent 

in accordance with its undertaking attached to her bursary 

would commence in January 2010 and she was to advise the 

Respondent of the results of the administrative law 

examination once they became available.
14

 

 

12.9.  The Applicant duly passed the course and commenced her 

articles of clerkship in January 2010 as had been agreed. 

 

                                            
14

 This is dealt with in email correspondence and by the Applicant when she testified. The emails are at 
pages 578-582 Applicant: record pages 850-852 
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12.10.  The Applicant asked the person she dealt with at the 

Respondent whether she could commence her articles in the 

middle of 2009 and she was told that the managing partner 

had decided that this did not accord with the policy and that 

she would start with the others in the January 2010 intake, 

which decision the Applicant accepted. From the email 

exchange it appears that the Applicant initially indicated a 

willingness to be placed in a branch office, but later the 

same day changed her mind stating that she was not willing 

to be employed outside Durban. 

 

12.11. Applicant commenced her employment with the Respondent 

in January 2010 together with the other LLB graduates who 

had been accepted into the programme commencing in 

January 2010. 

 

12.12. In the January 2011 intake of candidate attorneys four 

persons were employed on the basis that they would have 

their LLB degrees. Two of these discovered after they had 

commenced their employment that they had not obtained the 
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degrees as expected; one, a white woman, Janice Tooley, 

had to write a further module and the other, Trevor Mchunu, 

a black man, had to repeat a module he had failed.
15

  

 

12.13. The Respondent, for reasons related to its business needs and 

the timing of the discovery that two of the four would not 

have degrees until they had completed the modules, allowed 

them exceptionally to remain employed on condition that 

they obtained their respective degrees by the end of the first 

semester.
16

 

 

12.14. The one succeeded and remained employed. The other failed 

the module again and his employment was terminated. He 

was scheduled to be re-employed in the January following 

the trial by when he had obtained his degree. 

 

The alleged discrimination 

 

13. On the basis of the facts set out above the Applicant contends that she 

was discriminated against in 2009 by not being offered articles of 

                                            
15

 Woodroffe: Record page 902. The record has the names spelt incorrectly 
16

 Woodroffe: Record pages 902-903 Donelly: Record pages 935-936 
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clerkship before she obtained her LLB degree because Barbara Van 

Rooyen had been allowed to do this in Richards Bay and that she was 

discriminated against again in 2011 when the Respondent did not 

dismiss the two candidate attorneys who had not obtained their degrees 

in 2011 and allowed them until mid year to get the remaining module. 

The case Applicant makes is that the Respondent discriminated against 

her on the grounds of her race and social origin on the basis that Van 

Rooyen is white as is Tooley and that Mchunu, who is black had a 

relationship with a major client which she did not have because of her 

social origin.
17

 

 

The case based upon what happened to Van Rooyen 

 

14. It is contended that the special dispensation that was given to Barbara 

van Rooyen to register for five years articles is not comparable on any 

reasonable or rational basis with the situation that the Applicant found 

herself in in 2009.  

 

                                            
17

 Mchunu’s relationship with Unilever, the major client was that he had a bursary from them. It played 
no role in the decision according to Donelly who made it. Donelly: Record page 937 lines 8 - 22 



 

 
 

Page 13 

15. Van Rooyen was allowed to become an articled clerk in 2005 after 

having worked as a secretary for five years and on the basis that her 

case was a special exceptional case dependent upon her being willing 

to relocate to Richards Bay, a small branch office where there was a 

vacancy for a secretary. She provided skills to the Richards Bay 

branch doing paralegal/ secretarial/ administrative work. She did not 

wish to and was not expected to participate in the Graduate 

Recruitment Program. 

 

16. The applicant on the other hand had informed the respondent that she 

had no interest in working out of Durban, did not suggest that she 

could offer secretarial skills and there was no evidence of a vacancy 

she could fill even if she had been willing to relocate to Richards Bay, 

which she had said she was not. Applicant always intended 

participating in the Graduate Recruitment Programme. 

 

17. The van Rooyen exception that occurred in special circumstances in 

2005, many years earlier than the applicant asked if she could be 

accommodated at the head office as an articled clerk even though she 

had not obtained her degree, is no basis for coming to the conclusion 
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that in applying the policy to her of taking clerks with LLB degrees 

who generally are expected to commence in January was 

discriminatory of her on grounds of her race or social origin.  

 

18. There is no evidence at all that van Rooyen’s race was a factor for the 

decision in her case. There is also nothing at all to suggest that the 

applicant’s race had anything to do with the decision not to depart 

from the well established policy and from the terms of her bursary 

contract. Similarly the respective social origins of the two have not 

been shown to be of any relevance in the decisions at all. 

 

19. The decision to apply the policy, which accorded with the bursary 

contract and which was accepted by the applicant to be fine at the 

time, does not become discriminatory on grounds of race or social 

origin or any other reason because a special case which is not 

reasonably comparable was not mentioned to her at the time she was 

told that she would not be accepted for articles until she had obtained 

her degree. 
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20. In relation to the van Rooyen comparison it is submitted that no 

discrimination has been shown to have taken place and that any 

differentiation in the treatment of the two was fair on both of them. 

 

 

The case based on how Tooley and Mchunu were treated. 

 

21. As elaborated upon below, the cases of Tooley and Mchunu were not 

materially similar to that of the Applicant. In addition the applicant 

was not prejudiced in any way by the decision to grant some leniency 

to the two clerks that did not manage to have the degrees that they 

anticipated they would have when they commenced their employment 

and articles in January 2011. 

  

22. It was not something that was widely published and the applicant made 

it her business to find out what had occurred. There is no objective 

reason why her dignity should be impaired by the decision taken in 

2011 to allow them to stay on condition they obtained their degrees in 

the next semester or why anyone would think any less of the Applicant 
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because Tooley and Mchunu were not asked to leave immediately and 

were given six months to get their degrees. 

  

23. Applicant was employed at the time and had been for over a year. She 

was a participant in the Graduate Recruitment Program and continued 

to work in it. She no longer worked in the litigation department where 

the two new recruits started off. The decision had no impact on her 

working environment whatsoever and caused her no actual prejudice.  

 

24. Apart from the generalisation of saying that her dignity was impaired 

she provided no evidence of any prejudice she suffered in 2011. It is 

not as if she is referring back to the 2008/9 decision not to permit her 

to start without an LLB degree. She is dealing with the situation in 

2011 and at that time she had been in articles for over a year. What she 

claims was necessary to preserve her dignity was that the two should 

be dismissed and new clerks with LLB degrees hired to replace them. 

Her case is that because this was not done her dignity was impaired 

and she is entitled to compensation. 
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25. The only superficial similarity between her case and that of the two 

2011 clerks is that the 2011 clerks, like her did not have LLB degrees 

in the January when they had been expected to have the degree and 

commence employment. Tooley and Mchunu were allowed to stay 

when it emerged that they would not get the degrees at the beginning 

of the year and the Applicant who knew well in advance that she 

would not get her degree by the anticipated date and who had notified 

the Respondent of this was told that she was not allowed to commence 

her articles because she did not have her degree and would have to 

commence the next year. This is an important and vital difference. In 

Applicant’s case the respondent had six months notice she would not 

have her degree in January and so the Respondent was able to make 

other arrangements to fill its requirements for graduate clerks for 2009, 

whereas in 2011 it was left in the lurch and had to deal with an 

emergency situation as best it could. 

  

26. If the Respondent had known in advance that the 2011 two would not 

have their degrees and would not be able to obtain them before 

midyear in 2011, they, like the applicant, probably would not have 
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been taken on in January 2011. So there is no evidence of difference in 

treatment of like cases.  

 

27. In addition in 2009 there was no pressing business need to keep a clerk 

who did not yet have a degree. As the evidence of Donelly established, 

unlike 2009 in 2011 there was a pressing business need to make an 

accommodation even though this caused disruption and was 

unsatisfactory. The two cases are simply not equivalent and the 

comparison is thus a false comparison. 

 

28. The decision to allow an accommodation to Tooley and Mchunu arose 

out of Respondent’s own business need. The fact that there were two 

who were in the same boat probably helped both of them. The 

respondent was faced with too few clerks and had to deal with that 

business issue as best it could at the time.  

 

29. The decision had absolutely nothing to do with a decision in 2008/9 to 

tell a potential clerk who would not have her degree by early 2009 that 

she would have to start in 2010 instead.  
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30. It is accepted by the applicant that at that time the decision was taken 

in relation to her it accorded with policy and was not discriminatory. 

So how can it become discriminatory retrospectively when in different 

circumstances a different decision is taken to deal with those 

circumstances? This would effectively mean that it is impossible to 

change policy with changing circumstances in case people who were 

unhappy with the policy as it existed when it applied to them and their 

circumstances feel hurt by the later change. It is simply untenable as a 

matter of logic and common sense for this to be the legal position. 

 

31. The applicant has not established why race or social origin comes into 

the picture at all. She was constrained to argue that because Tooley 

was white it follows that applicant who was not white was 

discriminated on the grounds of her race. There is no evidence 

whatsoever that race however was a factor that was taken into account 

in making the decision and since Mchunu was black the argument that 

it was is illogical.  

 

32. There is nothing at all to suggest on the evidence that the race or social 

origin of either Tooley or Mchunu had anything to do with the 
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business decision taken in 2011, effectively by Donelly and endorsed 

by Woodroffe to allow them to stay for six months to see if they could 

get their degrees by then. 

 

33. The contrived case of indirect racial discrimination based on the fact 

that Mchunu obtained some advantage, on the applicant’s case, due to 

the fact that he had obtained a bursary from Unilever, a large client of 

the respondent, which somehow discriminated on the grounds of race 

and social origin against her because she was not able to obtain such a 

bursary and not able to get special treatment she alleges he obtained is, 

it is submitted, untenable. Race and social origin do not come into the 

picture at all.  

 

34. Even if the cases were in sufficiently similar and the difference in 

treatment was found to constitute retrospective discrimination, even 

then what occurred was not unfair because the circumstances under 

which the exceptions to policy were made in 2011 were business 

decisions taken bona fide and with no direct impact on the applicant.  

 



 

 
 

Page 21 

35. There is no legal reason why the respondent had to dismiss the two 

2011 clerks rather than allow them time to get their degrees when this 

would achieve the best result (albeit unsatisfactory) for the respondent 

at the time because not doing so upset the Applicant.  

 

36. Requiring the respondent to dismiss the two and attempt to find and 

hire replacements is an unreasonable demand from the applicant and, 

dismissing the two in order not to offend the dignity or the subjective 

sense of self worth of the applicant, is disproportionate and in itself 

was an unfair demand.  

 

37. It is unreasonable to place the respondent in a position of prejudice 

when it was not to blame in any way for the situation it found itself in, 

simply to assuage the over sensitive feelings of the applicant, who had 

nothing to do with the litigation department at the time and who was 

not directly affected in any way by the decision to keep them on 

provisionally for six months as the best of two bad alternatives. 

 

38. It is submitted that discrimination has not been established but even if 

there can be said to be discrimination, it was not unfair. 
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The effect of the bursary contract 

 

 

39. The bursary contract is in any event decisive, it is submitted. The 

contract that was concluded was that Applicant would commence 

articles when she had completed her LLB degree. 

 

40. Applicant testified that a term of the contract she concluded when she 

accepted the bursary was that she would commence her articles of 

clerkship when she had completed her LLB degree; not before she 

completed her degree but after she had completed the degree. There 

was nothing discriminatory in that term and she does not allege that 

there was. She stressed that she was 18 years old when she concluded 

the contract, but nothing surely can turn of that fact. 

 

41. There were terms, which the Respondent imposed as a condition of the 

bursary, which the applicant was not obliged to accept, but once she 

accepted, she was bound by the contract. One such term was that she 

would commence articles after completing her LLB degree as a 

participant in the Graduate Recruitment Program. She knew how this 
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worked and accepted that clerks who are referred to as “classes of a 

particular year” go through the program together, a program that 

commences at the beginning of each year. That is what was anticipated 

would happen to her when she accepted the bursary. She expected to 

commence her articles of clerkship at the beginning of the year 

following that in which she obtained her LLB degree. That was how 

the program has worked for the past ten or so years and how it would 

apply to her. As the name suggests it is a program for graduate lawyers 

with a right of appearance in the Magistrates’ courts. 

 

42. It is common cause that this is what occurred. Both parties complied 

with the contract in accordance with its terms and that, it is submitted, 

should be the end of the case. Applicant had a special relationship with 

the respondent governed by the bursary contract and so comparison 

with articled clerks who were not bursary recipients and who did not 

have the same contract is a false comparison. 

 

43. Even if that comparison can be made, at the time she was accepted on 

the program she had her LLB degree and had been told that she would 

not be accepted until she had the degree as was the position of 
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everyone else who up until then had participated in the program. She 

accepted that to reflect the position, as she understood it in terms of the 

contract and in terms of the policy applicable to participating in the 

program. 

 

44. Notwithstanding the express term that she would commence articles 

when she had completed her degree, the applicant contends that if she 

did not complete the degree in the anticipated time of four years she 

should have been allowed to commence her articles of clerkship 

without a degree on a five year program. Her case appears to be that 

this should be the position because what was agreed was that she 

would commence when she obtained her degree not “only when” she 

obtained her degree and there was no discussion as to what would 

happen if she failed to obtain her degree as anticipated by January 

2009. 

 

45. It is submitted that the contract was not discriminatory against her and 

its application was similarly not discriminatory irrespective of how 

others who did not have a bursary contracted may have been dealt 

with. 



 

 
 

Page 25 

 

46. It is accordingly submitted that the appeal on the merits has no 

reasonable prospects of success and if leave to appeal is granted the 

appeal on the merits should be dismissed. 

 

Issue relating to alleged disqualification of the judge 

 

47. It is submitted that the judge in the court of first instance was not 

disqualified from hearing the trial irrespective of whether or not he 

disclosed his historical relationship with the Respondent to the 

Applicant prior to the trial and whether or not he obtained her consent 

to him hearing the trial, which are the aspects on which there is a 

factual dispute between the Applicant and the judge. 

 

48. The judge was appointed to the Labour Court Bench in May 2010. He 

is a permanently appointed judge who has taken the oath of office. He 

was a practising attorney before his appointment at a firm in 

Pietermaritzburg. That firm for a time used the name Shepstone & 

Wylie Tomlinson Inc and had a relationship with Shepstone & Wylie, 

the Respondent in the present proceedings, from 1998 to 2004. 
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Shepstone & Wylie had a 16% share in Shepstone & Wylie Tomlinson 

Inc in 1998, which gradually reduced to 7% when the relationship 

came to an end in 2004.
18

 

 

49. There was no relationship between the judge and the Respondent at the 

time of the trial and had not been any relationship since 2004. This is 

not a case of automatic disqualification of the kind described in 

Ndimeni v Meeg Bank
19

 where the judge at the time of the trial has an 

interest in the litigation. The question that has to be answered in favour 

of the Applicant for her to succeed on this issue is whether or not there 

exists “a reasonable apprehension that the judicial officer will not 

decide the case impartially or without prejudice, rather than that he 

will decide the case adversely to one party.”
20

 

 

50. It is submitted that the historical relationship that came to an end years 

before the judge was appointed to the bench does not give rise to such 

a reasonable apprehension of bias and there was no need for the judge 

to have recused himself. 

                                            
18

 Maeso Affidavit paragraphs 11-13 pages 98 -99 
19

 Ndimeni v Meeg Bank Ltd (Bank of Transkei) 2011 (1) SA 560 (SCA 
20

 President of the Republic of South Africa and Others v South African Rugby Football Union and 
Others 1999 (4) SA 147 (CC) (1999 (7) BCLR 725) para 46 
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51. The judge has in a memorandum to this court stated that he made 

disclosure to the Applicant personally and through his associate 

ascertained that she had no objection to him hearing the trial. The 

Applicant denies that there has been any disclosure to her, which in 

turn means that for this issue to be decided the judge will have to 

testify. 

 

52. Van Dykhorst J in the so called Delmas Trial
21

 was faced with the fact 

that he issued a statement from the bench setting out certain facts 

relating to his decision to require one of his assessors to be removed 

which was disputed by the assessor in question. In the course of 

finding that the report of the assessor was inadmissible the Court dealt 

with the legal question of whether or not a judge can be allowed to be 

examined and cross examined and with reference to text book writers 

and English authorities made the point that it is contrary to public 

policy to allow a judge to be examined and cross examined with 

reference to the performance of his judicial duties. 

 

                                            
21

 S v Baleka and others (4) 1988 (4) SA 688 (T) at 702F-J and the authorities there quoted. 
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53. The very fundamental question that arises out of the factual dispute 

between the Applicant and the judge is whether or not it is in the 

interests of justice for that dispute of fact to be resolved because to do 

so must necessarily involve testing the credibility of the judge and 

having the matter referred to the High Court or perhaps this court for 

the hearing of oral evidence with the judge to be cross-examined by 

the litigant who appeared before him. 

 

54. It is submitted that the judge’s word should be accepted in the interests 

of the administration of justice and as a matter of public policy even if 

in a given case that may lead to an injustice because he is mistaken or 

deliberately not telling the truth and abusing his office. It is not in the 

public interest to get to that result. 

 

55. In this case it is submitted that since there are no factual or credibility 

issues in the trial and the question of whether on what are largely 

common cause facts unfair discrimination has been established can be 

decided on the transcript of the record of evidence at the trial, it is all 

the more not in the interests of justice for this Court to require the 

factual dispute between the Applicant and the judge to be resolved 
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through oral evidence only to achieve a result if the Applicant is 

successful of a rehearing on the same factual issues, which have no 

reasonable prospects of success. 

 

56. It is also open to this court and preferable to be able to avoid the need 

for the examination and cross examination of the trial judge to adopt 

the approach in Rondalia Versekeringskorporasie van SA Bpk v Lira 

1971 (2) SA 586 (A), which was cited with approval in this court in 

President of the RSA v SARFU 1999 (2) SA 14 (CC) (1999 (2) BCLR 

175; [1998] ZACC 21) at para 42 and hear the appeal on the merits on 

the transcribed record of the evidence and other documents before the 

initial court. 

 

57. If the factual dispute between the judge and the Applicant has to be 

resolved before the Court can determine the application for leave to 

appeal and the appeal, if leave is granted, then the mechanism for 

doing this should be the same that is used to determine any other 

factual dispute where credibility is involved. A set of issues should be 

stated by this court or in pleadings in which the judge is joined as a 

Respondent and those issues should be determined by the hearing of 
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oral evidence in the High Court, preferably a full court of three judges 

at which the judge is able to be represented and where he will testify 

and be cross examined and be entitled to call any witnesses and where 

the parties likewise will be able to be represented or act in person, as 

the Applicant has elected to do in these proceedings, and lead evidence 

and cross examine the judge, his witnesses and any witnesses called by 

either party.  

 

58. It is submitted that it is not in the interests of the administration of 

justice for this to occur, but any short cut like the appointment of a 

panel to interview witnesses and make decisions will be even less in 

the interests of the administration of justice as it will lack to ordinary 

transparency of having the issue determined in a court of law in terms 

of section 34 of the Constitution. 

 

59. It is submitted that the application for leave to appeal should be 

dismissed. 
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MAURICE PILLEMER SC 

Respondent’s Counsel 

 

 

Chambers 

Durban 

7 January 2015. 


