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I, the undersigned, 

 

YONELA MBANA 

 

do hereby state under oath: 
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1.  

I am an adult female and the applicant herein. I am entitled to depose to this affidavit 

on my behalf. 

 

2.  

The facts deposed to herein are within my personal knowledge and are both true and 

correct, save where the context indicates otherwise in which case those facts are to 

the best of my belief both true and correct. 

 

3.  

This affidavit is in support of an application for leave to appeal to the Constitutional 

Court against a judgment and order of the Labour Court dated 27 November 2012 

under case number D519/11. I seek to have that order set aside and replaced by the 

following order: 

 

a. That oral and other evidence be led on the nature of the relationship between 

Judge Gush and the partners in the employ of the respondent, and on why 

Judge Gush should have recused himself from hearing the dispute between 

the applicant and the respondent; 

 

b. It be declared that the Honourable Judge Gush of the Labour Court, Durban, 

was actually biased when he adjudicated upon the dispute between the 

applicant and respondent under Labour Court case number D519/11; 

 

c. Alternatively to (b), that it be declared that a reasonable apprehension exists 

that Judge Gush of the Labour Court was biased when he adjudicated upon 

the dispute between the applicant and respondent under Labour Court case 

number D519/11; 

 

d. That the judgment, order and the entire proceedings of the Labour Court 

under case number D519/11 be declared null and void as a result of the 
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actual bias of Judge Gush and/or reasonable apprehension of bias on the part 

of Judge Gush; 

 

e. That the matter be reverted back to the Labour Court for a determination 

afresh before a Judge other than Judge Gush; 

 

f. In the alternative to prayers (d) and (e) above, that: 

 

i. the respondent’s conduct in denying the applicant an opportunity to 

commence articles of clerkship in January 2009 on the ground that she 

had not completed her LL.B degree whilst allowing other candidates to 

commence articles without LL.B degrees constitutes unfair 

discrimination; 

 

ii. That the respondent make a formal and unconditional apology to the 

applicant for the unfair discrimination; 

 

iii. That the respondent formalise its policy of recruiting and appointing 

candidate attorneys, which policy must cover bursary students and 

ordinary applicants; 

 

iv. That exceptions to the policy should be clearly outlined and should 

accommodate prospective candidate attorneys who have entered into 

bursary agreements similar to the applicant’s bursary agreement with 

the respondent, and who will not be able to complete their LL.B 

degrees within the expected time for reasons that are reasonable; 

 

v. That the respondent pay damages to the applicant for the applicant’s 

loss of dignity occasioned by the unfair discrimination, in the amount of 

R1 000 000.00 or an amount that the court deems just and equitable in 

the circumstances; 
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vi. That the respondent pay to the applicant compensation for past loss of 

earnings (from January 2009 to June 2011) in the amount of 

R96 000.00; and 

 

vii. That the respondent pay to the applicant compensation for future loss 

of earnings in an amount to be determined by agreement between the 

parties or by order of court after the determination of the issue whether 

the respondent unfairly discriminated against the applicant; and 

 

g. That the order of the Supreme Court of Appeal of South Africa under case 

number 200/14 be set aside. 

 

4.  

In the paragraphs that follow, I set out the litigation background of the matter, the 

facts, a summary of the evidence led at the trial, Judge Gush’s bias and the grounds 

of appeal. 

 

Litigation background 

 

5.  

The trial of the matter took place on 19 to 21 November 2012 before Judge Gush in 

the Labour Court, and Judge Gush handed down his judgment on 27 November 

2012. A copy of the judgment is annexed hereto marked “A”. 

 

6.  

Judge Gush dismissed my application for leave to appeal in a judgment dated 6 

February 2013. A copy of the judgment dismissing my application for leave to appeal 

is annexed hereto marked “B”. 
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7.  

My petition for leave to appeal to the Labour Appeal Court was dismissed with no 

order as to costs on 19 February 2014. A copy of the Labour Appeal Court’s order is 

annexed hereto marked “C”. 

 

8.  

My further petition to the Supreme Court of Appeal of South Africa (the SCA) was 

dismissed with costs on 5 May 2014. A copy of the SCA’s order is annexed hereto 

marked “D”. 

 

Facts 

 

9.  

In 2005 I was awarded a bursary, by the respondent, to study towards an LL.B 

degree. I then commenced my studies at UKZN (Howard College) towards an LL.B 

degree and would have completed my studies at the end of 2008, but for the events 

described below. 

 

10.  

There was no written bursary agreement and all terms relating to the bursary were 

verbally communicated to me by the respondent’s Human Resources Manager – 

Tanya Ortlepp. Tanya Ortlepp called the bursary agreement “a gentlemen’s 

agreement”. 

 

11.  

It was a term of the bursary agreement that I would not commence articles of 

clerkship in a law firm other than Shepstone & Wylie, the respondent, failing which I 

would have to repay the respondent the full amount it had expended on me in terms 

of the bursary agreement. 
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12.  

In my discussion with Tanya Ortlepp regarding the bursary, it was also understood 

that I would commence articles of clerkship after I had obtained an LL.B degree. 

Tanya Ortlepp mentioned this requirement to me in the context of the respondent’s 

policy of not employing candidates who did not possess an LL.B degree to serve 

articles of clerkship. 

 

13.  

Throughout my studies towards an LL.B degree, I had not once failed a module. 

However, I had written supplementary examinations for some of the modules. 

 

14.  

In or about May 2008, I was informed by my university (UKZN) that I had to write a 

supplementary examination for one of my final year modules – administrative law. 

The date of the supplementary examination was set and I travelled to my home in a 

village in the Eastern Cape knowing the examination date. 

 

15.  

I returned to Durban, KwaZulu-Natal, in June 2008 to write my administrative law 

supplementary examination, only to find that the examination date had been 

changed. The change had been published on the university’s website. As I did not 

have internet in my home village in the Eastern Cape, I was not aware of the change 

of dates. As a result, I missed the supplementary examination and had to repeat the 

module in January 2009. Several other students had not been aware of the changed 

date and similarly missed the supplementary examination. 
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16.  

Having missed my final year module examination and knowing that I would not 

complete my LL.B degree by end of 2008 as had originally been expected, I 

immediately (in June 2008) informed the respondent’s Human Resources Manager 

(Tanya Ortlepp) in a telephone conversation that I would not obtain an LL.B degree 

at the end of 2008. 

 

17.  

I inquired from Tanya Ortlepp whether it was possible to commence articles of 

clerkship in 2009 while completing my only outstanding final year module – 

administrative law. My inquiry was based on information I had received from one of 

the professors at UKZN that at some law firms such a possibility existed. 

 

18.  

Tanya Ortlepp’s initial reaction in our telephone conversation was to advise me that I 

could commence serving articles in January 2009 and register for the five year 

articles programme with the Law Society. She advised that this five year articles 

programme could be changed to a two year programme after I had obtained an LL.B 

degree, subject to condonation. She advised that this arrangement would have to be 

approved by the respondent’s managing partner, Nigel Woodroffe. 

 

19.  

Shortly after that initial telephone conversation, I received a call from Tanya Ortlepp 

advising that the managing partner had decided against employing me under the five 

year articles programme. Tanya Ortlepp mentioned that it would not be fair on those 

who qualified for articles and were in possession of LL.B degrees. She specifically 

mentioned that it was against the respondent’s policy to employ candidate attorneys 

who did not possess LL.B degrees. 
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20.  

During this conversation, Tanya Ortlepp did not give me the impression that the 

managing partner’s decision was based on any specific terms of my bursary 

agreement. It was always my understanding that the respondent’s policy applied to 

me as it would to any other candidate seeking employment as a candidate attorney. 

It was also my understanding that the mid-2008 decision to exclude me from 

commencing articles in January 2009 was purely based on the respondent’s policy, 

which policy would apply to me in the same manner as it would to other ordinary 

candidates who were not bursary students of the respondent. 

 

21.  

At that stage, in mid-2008, I had no qualms about the respondent’s policy and the 

manner in which it was being applied to me because I had seen the policy being 

similarly applied in another case – the case of Thelani Luthuli. 

 

22.  

In or about January 2008 Mr Luthuli commenced articles of clerkship with the 

respondent while awaiting his supplementary examination results for the intellectual 

property law module. When those results reflected that he had failed, the respondent 

informed him that he could no longer continue serving articles. He was compelled by 

the respondent to stop serving articles and he only recommenced articles in or about 

August 2008 after he had completed his module and obtained an LL.B degree. He 

had not been offered to commence articles on the Law Society’s five year articles 

programme. As a result, he was not admitted as an attorney in early 2010, but only 

after July 2010. I learned of his case while undergoing vacation work at the 

respondent’s main office in Durban. 

 

23.  

In my case, I completed my outstanding administrative law module in mid-2009. 

Thereafter, I was informed by the respondent that I had to wait for the next cycle of 
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candidate attorneys who would commence articles in January 2010. I, thus, 

commenced articles with the respondent in January 2010. 

 

24.  

Had the respondent allowed me to register for the five year articles programme while 

completing my outstanding administrative law module, I would have commenced 

articles in January 2009, a year earlier. It will be recalled that it was mid-2008 when 

the respondent took a decision to deny me the opportunity to commence articles on 

the five year programme as a result of the application of its policy. 

 

25.  

As a result of the respondent’s strict application of its recruitment policy to me, the 

registration of my articles of clerkship was delayed by one full year, and my 

admission as an attorney was similarly delayed. 

 

26.  

During 2011 I discovered that the respondent had employed two individuals, who did 

not possess LL.B degrees, as candidate attorneys. One individual – Trevor Mchunu 

– was a bursary student of Unilever, one of the biggest clients of the respondent. 

The other individual – Janice Tooley – had a Masters degree in environmental 

science, had worked in that field for several years, and it was believed she would be 

able to grow the respondent’s environmental law department by inter alia introducing 

clients to that department. 

 

27.  

I lodged a grievance with the respondent, inquiring as to the basis on which the two 

individuals had been employed as candidate attorneys. 

 

28.  

A day after I had lodged my grievance, Michael Maeso, a partner at the respondent 

to whom I reported at the time, informed me that as far as he was aware the 

individual from Unilever had to be employed regardless of having failed to complete 
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his LL.B degree as the respondent did not want to upset its biggest client. He further 

informed me that the individual with a strong environmental science background had 

to be employed regardless of not having completed her LL.B degree because she 

would help grow the respondent’s environmental law department. 

 

29.  

Willie Coetzee, another partner at the respondent, gave Thelani Luthuli (who was a 

junior associate at the firm at the time) the same information that Michael Maeso had 

given me regarding the reasons for employing the two individuals. Thelani Luthuli 

told me what Willie Coetzee had informed him. 

 

30.  

Subsequent to two internal meetings between respondent’s representatives and I, I 

lodged an unfair discrimination dispute at the Commission for Conciliation, Mediation 

& Arbitration (the CCMA). 

 

31.  

The respondent was represented by Tanya Ortlepp and Michael Maeso during the 

conciliation proceedings before the CCMA. During those proceedings the 

respondent’s Michael Maeso informed the conciliating commissioner that respondent 

had only found out in April 2011 that Trevor Mchunu and Janice Tooley did not 

possess LL.B degrees. This statement was extremely untrue and I pointed out its 

improbability in my statement of claim when I stated that the fact that Trevor Mchunu 

and Janice Tooley signed five year contracts of articles in January 2011 

demonstrated that the respondent was aware as early as January 2011 that the two 

had no LL.B degrees. 

 

32.  

The respondent’s Michael Maeso also mentioned during conciliation that the 

respondent had over 200 CVs at any one time. This, to me, demonstrated that the 

respondent could easily have found suitable candidates to replace the two who did 

not possess LL.B degrees. 
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33.  

I submit that the respondent did not approach the conciliation proceedings in a 

genuine attempt to resolve the dispute. The respondent cannot hide behind the 

confidential nature of conciliation proceedings to cover up the fact that it has not 

been honest in its defence at the conciliation stage. The confidential nature of 

conciliation proceedings is meant to protect parties who are genuine, and where a 

party is dishonest and demonstrates disrespect for the conciliation process that party 

should lose the protection of confidentiality – which confidentiality is meant to 

encourage litigants to be open and frank in the process of resolving their disputes. 

 

34.  

As the dispute could not be resolved by conciliation, I referred the dispute to the 

Labour Court for adjudication by filing a statement of claim. 

 

35.  

The respondent filed its statement of defence in due course, stating inter alia that it 

had employed Trevor Mchunu and Janice Tooley under exceptional circumstances 

and that the employment of candidates without LL.B degrees had never been done 

since the year 2000. This defence was at loggerheads with what Michael Maeso had 

stated during the conciliation proceedings, and the defence was meant to meet my 

response in the statement of claim regarding his earlier conciliation version of not 

being aware of Trevor Mchunu and Janice Tooley’s lack of LL.B qualifications as 

early as January 2011. 

 

36.  

The statement that this had never been done since the year 2000 was not only 

inconsistent with an earlier version of the respondent but it was also untrue. 

Unbeknown to the respondent, a few days before it served its response to my 

statement of claim I had discovered that a third individual – Barbara van Rooyen – 

had been employed as a candidate attorney without an LL.B degree in 2005 and I 

was in the process of preparing an amendment to my statement of claim when the 

respondent served its response to my statement of claim.  
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37.  

I filed a notice of intention to amend, and included the facts relating to Barbara van 

Rooyen. The respondent did not oppose my amendment, nor did it file an amended 

statement of defence to address the facts alleged in the amendment to my statement 

of claim. 

 

38.  

I then arranged for a pre-trial conference to be convened in accordance with the 

Rules of the Labour Court. In due course, a pre-trial conference was held at the 

respondent’s counsel’s chambers. I represented myself and Shepstone & Wylie were 

represented by Michael Maeso and Advocate M. Pillemer SC. 

 

39.  

Subsequent to the pre-trial conference, I prepared a draft pre-trial minute and 

presented my draft to Michael Maeso. Instead of signing my draft minute, Michael 

Maeso presented me with a draft that he had prepared with the assistance of 

Advocate Pillemer SC. 

 

40.  

Upon perusing Michael Maeso’s draft, I discovered that it contained information that 

had not been agreed upon at the pre-trial conference. I refused to sign Michael 

Maeso’s draft minute as it did not correctly reflect what was said at the pre-trial 

conference, and I called upon him to advise as to whether I had recorded anything in 

my draft minute which was not a true reflection of what transpired at the pre-trial 

conference. Several emails were exchanged between Michael Maeso and I in 

respect of the minute that had to be signed. 

 

41.  

Ultimately, I requested the Registrar of the Labour Court to set the pre-trial 

conference down in the presence of a Judge. 

 

42.  

The pre-trial conference was set down for 1 February 2012 and on that date we 

appeared before Judge Gush. 
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43.  

As stated above, the trial was heard before Judge Gush on 19 to 21 November 2012 

and the Judge handed down his judgment on 27 November 2012. 

 

The trial 

 

44.  

As the pleadings stood at the commencement of the trial, the respondent had not 

pleaded to my claim that it had discriminated against me in that whereas in mid-2008 

I had been denied the opportunity to commence articles in January 2009 while 

completing my LL.B degree, Barbara van Rooyen had in 2005 been allowed to 

commence articles without an LL.B degree on the five year programme of articles. 

 

45.  

During the pre-trial conference and throughout this matter, I have always maintained 

that the respondent’s failure to plead to the claim regarding Barbara van Rooyen 

meant that I was entitled to an order that the respondent discriminated against me by 

treating me differently from the manner in which it treated Barbara van Rooyen. 

 

46.  

The respondent had raised a point in limine in its response to my statement of claim 

to the effect that I could not complain of what occurred in relation to Trevor Mchunu 

and Janice Tooley because their cases occurred after and not prior to my case. 

 

47.  

The respondent has in the lower courts alleged that an agreement was concluded 

before the commencement of the trial to the effect that Judge Gush would hear the 

matter on the merits and rule on the technical points at the end of the trial. The 



Page 14 
 

respondent has sought to suggest that I abandoned my point that it had not pleaded 

a defence to the case of Barbara van Rooyen. This is not true. No such agreement 

was reached. It was always my case that the respondent had not pleaded a defence 

and, thus, could not raise a defence in relation to a comparison between how it 

applied its policy to Barbara van Rooyen, on the one hand, and how it applied its 

policy to me on the other hand. Judge Gush ought to have disregarded the 

respondent’s evidence regarding Barbara van Rooyen because the respondent did 

not plead a defence to my cause of action concerning Barbara van Rooyen. 

 

48.  

During the trial, I gave evidence to the effect that I would have had to repay the 

Respondent an amount of over R60 000.00 had I not completed my LL.B degree and 

not served articles at the respondent. After I informed the respondent of my 

predicament of missing my final year module examination through no fault of my 

own, I was informed by the respondent that it would not be paying for my final year 

module and that I would only be allowed to commence articles after I had completed 

my LL.B degree in accordance with the respondent’s policy. 

 

49.  

I testified that being from a poor background, and being prohibited by the respondent 

from serving articles elsewhere, there was a real possibility that I would not be able 

to afford making payment to the university in order to repeat that last outstanding 

module. 

 

50.  

The risk to the respondent was that it would have had to write-off a debt of over 

R60 000.00, had I succumbed to the financial and other difficulties of life and failed 

to complete that last outstanding module. 
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51.  

Further, it is common cause that I performed exceptionally well and exceeded my fee 

targets in the respondent’s employ. It would have benefited the respondent to have 

allowed me to commence articles in January 2009 while completing my LL.B degree 

because the respondent would have reaped the benefits of my hard work a year 

sooner than it eventually did. I wrote all my four board examination at the same time 

and passed all of them without fail, as a result of my hard work. 

 

52.  

Because I was poor and black, the respondent did not see my worth when in mid-

2008 I inquired about any possibility to commence articles while I completed my last 

outstanding LL.B module. 

 

53.  

As it turned out, the respondent led evidence about two white Cape Town candidate 

attorneys who were allowed to commence articles without LL.B degrees. This 

evidence was always in the respondent’s possession and it was never made known 

to me during the internal grievance meetings I had with the respondent’s 

representatives. The respondent alleged that in respect of one of the candidate, a 

new partner had recently joined the respondent’s partnership and stated that he 

would be joining with his own candidate attorney who happened to not possess an 

LL.B degree. The respondent never testified that a refusal to take that particular 

candidate attorney would be a deal-breaker and would force the new partner to turn 

his or her back on the Respondent’s partnership. Further, no evidence was led of 

any consequence that would befall the respondent and its business had that partner 

turned his back on the respondent. Under those circumstances, it is not clear to me 

how Judge Gush could have agreed with the respondent’s view that the employment 

of that white candidate attorney was the result of exceptional circumstances. 
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54.  

The evidence demonstrated that according to the respondent it only made good 

business sense to employ a candidate attorney who did not possess an LL.B degree 

when a white person was involved. In the case of Trevor Mchunu, the white person 

was the person seated at the helm of Unilever and who was in charge of dishing out 

instructions to law firms. In the case of Janice Tooley, she herself was white and 

well-connected. Barbara van Rooyen was also white. On the other hand and 

according to the evidence that I led during the trial, Thelani Luthuli, Alfred Mhlongo 

and Chere Vere (two black gentlemen and a coloured lady) had all been sent back to 

write a final year Intellectual Property Law supplementary examination in early 2008. 

When Thelani Luthuli had failed that supplementary examination, he was instructed 

to cease articles until he had completed the module. The other two black individuals 

were fortunate to have passed the supplementary examination. 

 

55.  

The respondent averred in the lower courts that I did not plead the circumstances 

surrounding the evidence of the two white individuals who were employed in its Cape 

Town office, yet it also contended that it was entitled to pursue its defence in respect 

of Barbara van Rooyen though that defence was not pleaded. The difference is the 

following. The facts relating to Barbara van Rooyen form part of my claim which was 

pleaded in my statement of claim, which claim was not defended by the respondent 

in its response to my statement of claim. On the other hand, the facts relating to the 

two white individuals who were employed in the respondent’s Cape Town office 

provide background support to my claim that I was treated unfairly when one 

compares the manner in which other job applicants in a similar position were treated. 

Further, it should be noted that the facts relating to the employment of Barbara van 

Rooyen and the other two white Cape Town individuals were unknown to me when I 

referred a dispute to the CCMA for conciliation. The respondent did not volunteer this 

information to me when it was presented with the opportunity to do so during the 

internal grievance hearings that were held before I referred the dispute to the CCMA. 

As such, I could not have relied on that information in my referral of the dispute to 

conciliation and I could not have pleaded them in my original statement of claim. 
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56.  

The respondent’s defence of “a business decision” does not pass the test of fairness. 

That defence seems to only apply when white candidates are concerned, not when 

black ones are concerned. 

 

57.  

Had I been white and not black, or had I been connected to a big client or a partner 

who insisted on me serving articles without an LL.B degree, I would have been 

allowed to commence articles in January 2009 at a time when I did not possess an 

LL.B degree but was working towards completing my last outstanding module. 

 

58.  

The respondent’s conduct was unfairly discriminatory against me. During the trial, 

the respondent did not deny that my circumstances were exceptional in light of the 

risk of losing approximately R60 000.00. The respondent further did not deny that it 

would not have exposed itself to any complaint had it acceded to my mid-2008 

request to commence articles in January 2009. 

 

59.  

The respondent has in the lower courts made reference to a term of the bursary 

agreement to the effect that I would commence articles of clerkship upon completion 

of my LL.B degree. In this regard it should be noted that at the trial the following 

transpired: 

 

59.1 I testified and gave evidence about the terms of the bursary agreement, 

whilst the respondent’s Tanya Ortlepp with whom the agreement was 

concluded did not testify; 
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59.2 I explained that the agreement was concluded orally during a casual 

conversation between Tanya Ortlepp and I; 

 

59.3 I testified that it was a term of the bursary agreement that I would serve 

articles with therRespondent and would not serve articles anywhere else 

failing which I would have to repay the respondent the amount of money it 

had spent on my studies, which was not an option for someone in my 

financial situation; 

 

59.4 My evidence was that because I was a good performing student who 

qualified for the bursary, my commencement of articles (should I have to 

repeat a module) was never discussed because Tanya Ortlepp believed that 

I would do well in my studies; 

 

59.5 I stated that Tanya Ortlepp never advised me that I would commence articles 

of clerkship only upon completion of my LL.B studies; 

 

59.6 I testified that the term regarding commencement of articles when I had 

completed my LL.B studies was discussed in the course of Tanya Ortlepp 

advising me of the respondent’s policy of not employing people without LL.B 

degrees to serve articles of clerkship – I was being told I was bound by the 

policy and this was not a separate term of the bursary agreement; 

 

59.7 Commencing articles with an LL.B degree was, therefore, inextricably linked 

to the respondent’s policy, and at that stage I was never informed of any 

exceptions to the policy; 

 

59.8 At the time the agreement was concluded, I was 18 years old and as such 

was a minor who required legal assistance before concluding the agreement; 

 

59.9 The terms of the agreement were never revisited in the subsequent years, 

as I would simply go to the respondent’s office in Durban to collect a letter 
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confirming my bursary for the new year, which letter I would take to 

university to register for the new year. 

 

60.  

The respondent’s Tanya Ortlepp did not give evidence to challenge my testimony to 

the effect that discussions about commencing articles of clerkship with an LL.B 

degree revolved around our discussions about the respondent’s policy of not 

employing candidates without LL.B degrees. 

 

61.  

In light of the evidence regarding the bursary agreement, it is clear that I was in a 

similar position to that of an ordinary candidate who was not a bursary student. The 

policy regarding the LL.B degree requirement applied in the same manner to bursary 

students and ordinary students. 

 

62.  

It is simply not true that bursary students were in a better position simply because 

their position after completion of articles was guaranteed. Bearing in mind the 

possibility of repeating a module and not completing the LL.B degree in the 

anticipated time, bursary students were worse off because they could not commence 

articles anywhere else except with the respondent failing which they would become 

indebted to the Respondent. Ordinary applicants, on the other hand, could serve 

articles elsewhere if they were not employed by the respondent on account of their 

failure to complete their LL.B studies. 

 

63.  

The fact that Tanya Ortlepp did not foresee the possibility of me failing to complete 

my LL.B degree for any reason, including reasons beyond my control, does not 

change the fact that the possibility existed. 

 



Page 20 
 

64.  

The respondent has in the lower courts averred that my situation as a bursary 

student was different from Barbara van Rooyen’s situation as a secretary of the 

respondent. It has been alleged that I was unable to explain away the fact that I 

wrote to the respondent indicating that I was not interested in a position that was not 

at the Durban office. This statement is not true. 

 

65.  

The true position is that the respondent’s decision to not allow me to commence 

articles without an LL.B degree was made in mid-2008 after I had alerted Tanya 

Ortlepp that I would not be able to complete my LL.B degree by the end of 2008. I 

completed my LL.B studies in mid-2009. Shortly before completion, and in March 

2009, I inquired from the respondent as to whether it would be possible to 

commence articles immediately after completion of my studies. The Respondent 

advised that there was no space for me, and that I could only commence articles in 

January 2010. I thereafter inquired as to whether there was any space in any of the 

respondent’s branch offices as I wanted to commence articles immediately and did 

not want to wait another 6 months. However, I immediately thereafter thought about 

my ailing mother and decided that I could not leave her alone in Durban to go work 

at a branch office far away. At that stage, I sent an email advising the respondent to 

not worry about finding a place for me in the branches. 

 

66.  

It will, thus, be seen that at the time the decision was made to deny me an 

opportunity to commence articles without an LL.B degree (mid-2008) I had not 

written to the respondent stating that I was not interested in a branch position. I was 

at that stage never informed of the availability or otherwise of positions in branch 

offices, or of the possibility to serve articles without an LL.B degree in branch offices. 

The respondent merely advised that it did not take people who did not have LL.B 

degrees as it would be unfair on others with LL.B degrees. The retraction of my 

suggestion to commence articles in a branch office was made in mid-2009 in relation 

to my serving of articles on a two year contract basis after obtaining an LL.B degree. 
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It had nothing to do with my mid-2008 inquiry about articles on the Law Society’s five 

year programme, which inquiry was dismissed by the respondent in mid-2008. 

 

Apprehension of bias 

 

67.  

On or about 29 January 2013 I stumbled upon a 1998 Labour Court judgment in the 

matter of Department of Labour v M G Cowling NO (Labour Court Case No D498/98, 

decided on 24 August 1998). A copy of the judgment is annexed hereto marked “E”. 

 

68.  

On the face of the judgment, it appears that Judge Gush was an attorney at the time 

and appeared on behalf of the Respondent in that case. At the time, as appears from 

the judgment, Judge Gush appeared as a representative of Shepstone & Wylie 

Thomlinsons Inc. 

 

69.  

Prior to this judgment I was aware that Judge Gush had been an attorney before his 

appointment as a Judge. However, I was not aware of the law firm under which he 

practised. 

 

70.  

I believe Judge Gush was a partner or director at the law firm Shepstone & Wylie 

Thomlinsons Inc during the late 1990s. 

 

71.  

It is well known that the law firm Shepstone & Wylie Thomlinsons Inc split into two 

law firms, which are today respectively known as:  
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71.1 Shepstone & Wylie; and 

 

71.2 Tomlinson Mnguni James. 

 

72.  

I suspect that before the split, Judge Gush worked with several of the current 

partners at Shepstone & Wylie – the respondent. 

 

73.  

As the Judge seems to have been in the employment law department of the firm 

Shepstone & Wylie Tomlinsons, it is highly probable that he worked closely with: 

 

73.1 Nigel Woodroffe, who: 

 

(a) Would have been a partner in those years; 

 

(b) Was in the employment law department and has been an Acting 

Judge of the Labour Court; and 

 

(c) Gave evidence at the trial in my dispute against the respondent; 

 

73.2 Willie Coetzee, who: 

 

(a) Would have been a partner in those years; 
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(b) Was in the respondent’s employment law department before moving 

to its commercial law department which to the best of my knowledge 

he now heads; and 

 

(c) I alleged informed Thelani Luthuli of the reasons for the respondent 

employing Trevor Mnchunu and Janice Tooley regardless of the fact 

that they had no LL.B degrees, which reasons I believed to be 

discriminatory. 

 

73.3 Michael Maeso, whom I alleged informed me of reasons for the respondent 

employing Trevor Mnchunu and Janice Tooley regardless of the fact that 

they had no LL.B degrees, which reasons I believed to be discriminatory; 

and 

 

73.4 Other current partners in the employ of respondent who may be influential in 

the running of that law firm. 

 

74.  

In the lower courts, the respondent simply alleges that it had an association with 

Shepstone & Wylie Thomlinsons Inc from 1998 to 2004, and that it held a 16% share 

in Shepstone & Wylie Thomlinsons Inc in 1998. The respondent has further alleged 

that from 1998 its 16% share in Shepstone & Wylie Thomlinsons Inc steadily 

reduced to 7% until the association came to an end in 2004. The respondent is 

called upon to prove these allegations by providing documentary proof.  

 

75.  

The respondent did not take the lower courts into its confidence by clarifying the 

nature of the relationship between Judge Gush and the partners in its employ, 

especially those whom I have mentioned above. 
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76.  

Had I known the fact that Judge Gush had worked at Shepstone & Wylie Tomlinsons 

when I became aware that he was the Judge appointed to hear my dispute against 

the respondent, I would have lodged an application for him to recuse himself from 

presiding over the matter. I submit that the Judge ought reasonably to have known 

that such information would have led me to do so. 

 

77.  

This was not a case where Judge Gush was presiding over a matter in which the 

respondent was a firm of attorneys representing a litigant, which has frequently 

occurred in the past. This was a case in which Judge Gush was presiding over a 

matter that involved the respondent “personally” or directly. Although Judge Gush 

would not have had any pecuniary interest in the matter, he should reasonably have 

foreseen that I would suspect he had another interest of ensuring that the business 

of his friends and previous partners was not adversely affected by a judgment to the 

effect that they had discriminated against a black employee on grounds of race 

and/or social origin. 

 

78.  

By failing to disclose his past relationship with the respondent, I submit that the 

Judge, willfully or with gross negligence, failed to comply with Article 13 of the 2012 

Code of Judicial Conduct. 

 

79.  

Article 13(b) of the Code of Judicial Conduct provides that a Judge must recuse 

himself from a case if there is a reasonable suspicion of bias based upon reasonable 

facts. 
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80.  

Note 13(iv) of the Code of Judicial Conduct provides that if a Judge believes that 

there are facts which, if known to a party, might result in an application for recusal, 

such facts must be made known timeously to the parties in order to enable the 

parties to consider the matter, even if the Judge is of the view that there are no 

grounds for recusal. 

 

Actual bias 

 

81.  

During the pre-trial conference that was held before Judge Gush, it became clear to 

me that the Judge was biased in favour of the respondent. 

 

82.  

I explained to the Judge that the reason why the pre-trial conference was set down 

before him was because the respondent had refused to sign my draft minute without 

any justification. I further explained to the Judge that the respondent had attempted 

to insert items in its draft minute which had not been agreed at the pre-trial 

conference. Some of those items were intended to be included as common cause 

facts, yet I had placed them in dispute at the pre-trial conference. I further explained 

to the Judge that the respondent, although represented by senior counsel, had been 

oblivious of the Labour Court’s directive requiring certain information to be inserted in 

a pre-trial minute in respect of discrimination cases. The respondent’s Michael 

Maeso had wanted that information to be left for evidence at the trial. 

 

83.  

Annexed hereto, collectively marked “F”, are copies of emails that were exchanged 

between Michael Maeso and I in respect of my draft minute and the minute prepared 

by Michael Maeso on behalf of the respondent. Also annexed hereto, marked “G” 

and “H” respectively, are letters that I sent to the Labour Court requesting the pre-
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trial conference to be set down before a Judge and setting out reasons for my 

request.  

 

84.  

It will be seen that at no stage does Michael Maeso deny my allegations that what he 

sought to include in his draft minute was not consistent with what was discussed at 

the pre-trial conference. 

 

85.  

The emails referred to as annexure “F” above were brought to Judge Gush’s 

attention, yet in his judgment he states that the pre-trial conference was set down 

before him as a result of my failure to understand the processes. I submit that the 

Judge’s statement in this regard was completely untrue. 

 

86.  

During the pre-trial conference before Judge Gush, the Judge stated that he 

preferred the respondent to prepare the final minute simply because he was of the 

view that Advocate Pillemer SC’s English was better than mine. This despite the fact 

that I had pointed out the respondent’s attempted to include items that were not 

agreed during the pre-trial conference in its draft minute, and despite the fact that I 

had indicated to the Judge that the respondent was ignorant of the Labour Court’s 

directive in respect of preparing pre-trial minutes in discrimination cases. I was very 

offended by that statement and I am still offended. 

 

87.  

The Judge failed to point out any statement in my draft minute which evidenced my 

lack of command of the English language. To my mind there was no lawful basis for 

the position taken by the Judge on this point. 
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88.  

The pre-trial conference was adjourned to 20 March 2012 for the parties to sign the 

final pre-trial minute. 

 

89.  

A few days before that date, I received a copy of the pre-trial minute from the 

respondent. The minute contained certain representations that justified the 

employment of the individual who had been employed without an LL.B degree in 

2005 – Barbara van Rooyen. 

 

90.  

As the respondent had not opposed my amendment to my statement of claim in 

which I introduced this additional claim, and had not pleaded to my amended 

statement of claim, I objected to the introduction of the justification. Michael Maeso 

of the respondent stated that my objection would be addressed in Court on the return 

day of the pre-trial proceedings. 

 

91.  

On 20 March 2012, the pre-trial conference was again conducted by Judge Gush. 

 

92.  

I indicated to the Judge that I objected to the introduction of items in the minute 

which had not been pleaded by the respondent. 

 

93.  

The Judge stated (in favour of the respondent) that the respondent was entitled to 

insert into the minute those parts relating to its justification of the employment of 

Barbara van Rooyen without an LL.B degree in 2005. 
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94.  

As I felt I was being compelled to sign the pre-trial minute prepared by the 

respondent, I signed the pre-trial minute in order to conclude the pre-trial conference 

and move on to the next stage, but expressly indicated in writing on the minute that 

my signature thereto was without prejudice to my right to claim default judgment in 

respect of my claim of unfair discrimination relating to the respondent’s employment 

of Barbara van Rooyen to serve articles in 2005 without an LL.B degree when I had 

in mid-2008 been denied of the same opportunity. 

 

95.  

At the trial, the Judge decided to hear the matter fully on the merits and to deal with 

any technical points raised at the end of the trial. 

 

96.  

As stated above, the Judge handed down his judgment on 27 November 2012. He 

dismissed my application.  

 

97.  

The last paragraph of his judgment, in relation to costs, states that he awarded the 

respondent costs after the pre-trial stage as he thought I should have at that stage 

realised that the respondent had a valid defence to my claim. I submit that this 

statement is a clear indication of the extent to which the Judge was biased. He 

clearly believed that the respondent had proved its case even before the trial 

commenced, and believed I should have abandoned my claim after the pre-trial 

stage despite the fact that I disputed the respondent’s explanation and believed it to 

be untrue. 
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98.  

During the trial, I mentioned to Judge Gush that I had subpoenaed Thelani Luthuli to 

attend the trial and give evidence on my behalf so as to confirm what Willie Coetzee 

had told him in respect of the reasons for employing Trevor Mchunu and Janice 

Tooley. I informed the Judge that Thelani Luthuli had refused to attend the trial and 

had called the Subpoena (the Court’s process) “a damn subpoena”. I handed up 

copies of my blackberry messenger correspondence with Thelani Luthuli which 

contained his reluctance and attitude towards the subpoena and requested the 

Judge to either assist me to secure Thelani Luthuli’s attendance or accept my 

hearsay evidence in accordance with section 3 of the Law of Evidence in Civil 

Proceedings Act. The Judge merely stated that Thelani Luthuli was entitled to call 

the subpoena a “damn subpoena”. He did not deal with the effect of this hearsay 

evidence and my evidence about what Michael Maeso had told me, which evidence 

was not challenged. 

 

99.  

I submit that the Judge’s conduct of this matter was incompatible with or unbecoming 

of the holding of judicial office. It was prejudicial to the independence, impartiality 

and dignity of the Courts of this country. 

 

100.  

I had prepared well for my case, and now in hindsight it seems I had wasted my time 

as the result of my litigation against the respondent had been determined by Judge 

Gush even before the trial had begun. 

 

Grounds for leave to appeal 

 

101.  

The following grounds for leave to appeal were advanced at the outset of my 

application for leave to appeal before Judge Gush: 
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(a) The learned Judge erred in finding that it was necessary for the 

Applicant to prove both that there was discrimination and that the 

discrimination was unfair; 

 

(b) The learned Judge erred in finding that the Applicant was required to 

lead evidence to show that the Respondent’s decision to allow 

Barbara van Rooyen to serve articles without an LL.B degree, whilst 

she had been rejected, was motivated by direct or indirect 

discrimination on the grounds of race, social origin or an arbitrary 

ground. Applicants to a discrimination case are not required to prove 

the motives or intentions of the discriminator, but are only required to 

prove that the effect of conduct on them was discriminatory; 

 

(c) The learned Judge misunderstood the Applicant’s case and her 

evidence. The Applicant’s request to commence articles on the 5 

year contract was made in 2008 (Page 3 of bundle “A”). The 

Applicant was requesting to commence articles on the 5 year 

contract of articles in January 2009 while she completed her 

outstanding administrative law module from January to July 2009. 

The learned Judge erred in stating that the Applicant requested to 

commence her articles in July 2009 on a 5 year contract after having 

completed her degree; 

 

(d) The learned Judge ought to have found that the Applicant had 

effected her amendment to her statement of claim and that the 

Respondent had not opposed the amendment nor pleaded to the 

amendment, which left the Applicant’s relief regarding Barbara van 

Rooyen unopposed; 

 

(e) The learned Judge ought to have disregarded the Respondent’s 

evidence regarding Barbara van Rooyen as the Respondent chose 
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not to plead its case in respect of Barbara van Rooyen and the 

Applicant signed the pre-trial minute in order to facilitate the 

proceedings, expressly stating that her signature to the pre-trial 

minute was without prejudice to her right to claim default judgment 

against the Respondent; 

 

(f) The learned Judge ought to have found that the Applicant was 

entitled to default judgment against the Respondent in respect of her 

claim of unfair discrimination relating to Barbara van Rooyen; 

 

(g) The learned Judge ought to have found, instead, that it was the 

Respondent’s late notice of intention to amend which was opposed 

by the Applicant, which proposed amendment was ultimately 

abandoned by the Respondent; 

 

(h) If the learned Judge was correct in considering the Respondent’s 

defence in respect of Barbara van Rooyen, then the learned Judge 

ought to have found that the circumstances relating to Barbara van 

Rooyen were similar to those of the Applicant and that the 

Respondent ought to have given the Applicant the same opportunity 

of commencing articles on a 5 year programme in January 2009; 

 

(i) The learned Judge erred in finding that there was no evidence to 

suggest that the Respondent in allowing Barbara van Rooyen to 

serve articles without an LL.B degree whilst the Applicant was 

required to complete her LL.B degree before commencing articles 

was motivated by direct or indirect discrimination based on race 

and/or social origin and/or an arbitrary ground. The Applicant led 

evidence in this regard; 
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(j) The learned Judge should not have disregarded the Applicant’s 

evidence that had she been offered to commence the 5 year articles 

programme in January 2009 at any of the Respondent’s branch 

offices she would have accepted the appointment even though it 

would be far from her home in Durban; 

 

(k) The learned Judge erred in finding that the Applicant’s 

circumstances were different from those of Barbara van Rooyen in 

that whereas Barbara had requested the Respondent to commence 

articles without an LL.B degree on the 5 year programme in any of 

the Respondent’s branches, the Applicant had by email of 31 March 

2009 advised the Respondent that she did not want to serve the 5 

year articles programme in the Respondent’s branch offices. The 

Applicant’s email in question (page 13 of bundle “A”) had nothing to 

do with the Applicant commencing the 5 year articles programme 

without an LL.B degree. The email was in relation to discussions 

about commencing the 2 year articles programme in July 2009 after 

the completion of her administrative law module and LL.B degree. 

The Applicant’s proposal to commence the 5 year articles 

programme without an LL.B degree while repeating her final year 

administrative law module during the first 6 months of 2009 had 

been rejected in a telephone conversation with Tanya Ortlepp 

(Respondent’s HR Manager) in or about August 2008. That 

conversation had been preceded by emails from the Applicant 

inquiring whether it was possible “at wylie” to commence the 5 year 

articles programme without an LL.B degree in January 2009. In the 

telephone discussion, Tanya Ortlepp said it would not be possible as 

it would be unfair on others who had LL.B degrees, and did not state 

that it would only be possible in the branches; 

 

(l) The learned Judge should have found that the Applicant’s 

circumstances were similar and comparable to those of Barbara van 

Rooyen despite the fact that Barbara was already an employee of 
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the Respondent whilst the Applicant was a bursary student and not 

an employee of the Respondent. Although Barbara was already an 

employee, she was not an articled clerk and both Barbara and the 

Applicant sought to commence articles on the 5 year programme 

without LL.B degrees, one in 2005 and the other in January 2009, 

respectively; 

 

(m) The learned Judge ought to have found that just as Barbara van 

Rooyen was allowed to commence articles without an LL.B degree 

due to her alleged exceptional circumstances, the Respondent 

should also have allowed the Applicant to commence articles in 

January 2009 as her circumstances were also exceptional; 

 

(n) The learned Judge ought to have found that the Respondent’s 

alleged distinction between applicants for articles through its 

candidate attorney programme and bursary students was arbitrary 

and irrational, and could not entitle the Respondent to treat people 

who sought to register for the 5 year articles programme differently; 

 

(o) The learned Judge ought to have found that the Respondent’s 

explanation regarding the employment of Barbara van Rooyen, 

Trevor Mchunu and Janice Tooley was an afterthought and was 

dishonest in light of the following changes that occurred to the 

Respondent’s defence as the case progressed: 

 

(i) During the internal meetings that were held before the 

Applicant referred a dispute to conciliation, the Respondent 

did not mention that it had been busy with the move and 

could not as a result hire other candidates to replace Trevor 

Mchunu and Janice Tooley; 

 

(ii) At conciliation, the Respondent’s Michael Maeso, in the 

presence of the HR Manager (Tanya Ortlepp), dishonestly 
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stated that the Respondent had only found out in April 2011 

that Trevor Mchunu and Janice Tooley did not have LL.B 

degrees; 

 

(iii) It was only after the Applicant had pointed out the 

improbabilities of that version in her statement of claim that 

the Respondent mentioned in its statement of defence for 

the first time that it had been busy with the move, which 

allegedly resulted in an inability to replace Trevor and 

Janice; 

 

(iv) In its statement of defence the Respondent stated that it had 

consistently applied its policy of only employing candidates 

with LL.B degrees from 2000 until 2011 when the policy was 

relaxed as a result of alleged exceptional circumstances, 

and it was only at the trial that the Respondent conceded 

that the policy had not been applied consistently from 2000, 

after the learned Judge had decided to deal with the issue of 

Barbara van Rooyen on its merits; 

 

(v) At the trial, the Respondent revealed for the first time that 

there had been other candidates who had been allowed to 

register for the 5 year articles programme, and alleged that 

the circumstances of those candidates were exceptional, 

without having put this evidence to the Applicant; 

 

(vi) At the trial, the Respondent’s witnesses simply deferred all 

issues regarding the recruitment of candidate attorneys to 

Tanya Ortlepp (the HR Manager), who did not give evidence 

(despite her presence at Court during the trial) as to why the 

HR department could not hire other people at the beginning 

of January 2011, when it became clear that Trevor Mchunu 



Page 35 
 

and Janice Tooley did not have LL.B degrees, and dismiss 

the two for not having obtained LL.B degrees in accordance 

with the Respondent’s policy; 

 

(vii) At the trial, Tanya Ortlepp was not called to explain why the 

HR department was able to hire Amy Harpur (Advocate 

Harpur SC’s daughter) to supplement the Respondent’s 

2011 candidate attorney requirements, but could not hire to 

replace Trevor and Janice. 

 

(p) The learned Judge ought not to have disregarded the Applicant’s 

unchallenged evidence that the real or true reason why Trevor 

Mchunu and Janice Tooley were allowed to serve articles was that 

Trevor was connected to the Respondent’s big client, Unilever, and 

that Janice had a Masters degree in Environmental Science and 

experience in that field and was perceived to be able to introduce 

clients to the Respondent’s environmental law department; 

 

(q) The learned Judge ought not to have disregarded the Applicant’s 

contention that the Respondent could easily have revisited its 

shortlist of candidates which had been interviewed for the 2011 

articles programme and hired those candidates in the place of Trevor 

Mchunu and Janice Tooley in keeping with its policy, without causing 

any disruption to the Respondent’s business. No evidence was led 

by the Respondent’s HR department to discredit this allegation by 

the Applicant; 

 

(r) The learned Judge was incorrect in saying that Woodroffe led 

evidence that the Respondent employed candidate attorneys without 

LL.B degrees only in two cases. Woodroffe led evidence of three 

people who had been appointed without LL.B degrees, two of which 

were unknown to the Applicant. He testified that over and above 
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Barbara van Rooyen, the Respondent had employed two other white 

individuals in its Cape Town branch as candidate attorneys without 

LL.B degrees; 

 

(s) The learned Judge ought to have found that the Respondent’s 

explanation that a candidate attorney had been hired in its Cape 

Town branch without an LL.B degree simply because a partner had 

insisted on that particular individual did not constitute exceptional 

circumstances for the Respondent to act contrary to its policy to the 

detriment of other individuals who had LL.B degrees but who did not 

have the benefit of knowing a partner at the Respondent who could 

motivate for them to gain employment as candidate attorneys without 

LL.B degrees. The learned Judge should have found that the 

Respondent’s conduct in this regard unfairly discriminated against 

the Applicant; 

 

(t) The learned Judge ought to have found that the Respondent’s 

conduct in dismissing or suspending Thelani Luthuli at the beginning 

of 2008 for a period of approximately 6 months in order for him to 

attend on repeating his failed final year module and completing his 

LL.B degree, instead of allowing him to register for the 5 year articles 

programme while repeating that module, demonstrated how strictly 

the Respondent applied its policy to black people, whilst white 

people or people with connections with the Respondent’s big clients 

were not subjected to the same rigidity, which constituted unfair 

discrimination; 

 

(u) The learned Judge ought to have found that the Respondent’s 

conduct in deciding not to register Alfred Mhlongo and ChereVere 

(both of whom were black) for the 5 year articles programme when it 

became clear at the commencement of their employment with the 

Respondent that they would have to write a supplementary 
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examination, and delaying their registration of articles until they had 

passed their supplementary examination, whilst Trevor Mchunu was 

allowed to register for the 5 year programme of articles on the first 

day when it became clear that he had failed to complete his LL.B 

degree (simply because he was well connected with a big client of 

the Respondent) demonstrated how strict the Respondent applied its 

policy to black people in general, whilst individuals with connections 

with the Respondent’s big clients were not subjected to the same 

rigidity, which constituted unfair discrimination; 

 

(v) The learned Judge ought to have found that Andrew Donnelly and 

Nigel Woodroffe’s explanation why the Respondent did not revert to 

its shortlist of candidate attorneys after it discovered at the beginning 

of January 2011 that Trevor Mchunu and Janice Tooley did not have 

LL.B degrees was insufficient as they admittedly did not have 

knowledge of the process of recruiting candidate attorneys and the 

person who had such knowledge (Tanya Ortlepp) did not give 

evidence despite her availability; 

 

(w) The learned Judge ought to have regarded Andrew Donnelly’s 

evidence that he considered Trevor Mchunu as having particular 

potential to be untrue in light of Donnelly’s evidence that he had not 

played any role in relation to Trevor Mchunu after having introduced 

him to the HR department; 

 

(x) The learned Judge ought to have considered the Respondent’s 

evidence that Trevor Mchunu would be hired as a candidate attorney 

in January 2013 to be an afterthought. This contradicted the fact that 

the Respondent had terminated his services after he had failed his 

repeated module again in June 2011, yet he had been registered for 

the 5 year articles programme; 
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(y) The learned Judge ought to have found that the Respondent’s 

evidence that Barbara van Rooyen was an exceptional secretary did 

not constitute exceptional circumstances justifying the Respondent’s 

violation of its policy of employing candidate attorneys with LL.B 

degrees, as this did not necessarily mean that she would be an 

exceptional candidate attorney or an exceptional qualified attorney. If 

the Respondent thought that Barbara van Rooyen would be an 

exceptional attorney merely because she had been an exceptional 

secretary, then the learned Judge ought to have found that this 

reason for allowing Barbara van Rooyen to commence articles 

without an LL.B degree was unfairly discriminatory against the 

Applicant on the basis of an arbitrary ground; 

 

(z) The learned Judge ought to have found that the Respondent’s real 

or true reason for allowing Trevor Mchunu and Janice Tooley to 

register for the 5 year articles programme, as alleged by the 

Applicant, constituted direct and/or indirect unfair discrimination 

based on race, social origin and/or an arbitrary ground; 

 

(aa) The learned Judge ought to have found that the bursary agreement 

term that the Applicant would commence articles upon completion of 

her LL.B degree was no different from the requirement that ordinary 

candidates who sought to join the Respondent’s articles programme 

would commence articles upon completion of their LL.B degrees, 

and that the bursary agreement did not entitle the Respondent to 

treat the Applicant differently from other individuals who sought to 

join the Respondent’s articles programme; 

 

(bb) The learned Judge ought to have found that there was no justifiable 

basis for the Respondent to distinguish between bursary students 

and ordinary applicants for articles when enforcing or relaxing its 

policy of employing candidate attorneys with LL.B degrees, and that 
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the manner in which the policy was enforced and relaxed resulted in 

unfair discrimination towards the Applicant based directly and/or 

indirectly on race, social origin and/or an arbitrary ground; 

 

(cc) In light of the Respondent’s change of defence as the case 

progressed, the learned Judge erred in making a costs award 

against the Applicant on the basis that she knew what the 

Respondent’s explanation was from the conclusion of the pre-trial 

minute. Clearly the Applicant is of the view that the Respondent was 

dishonest. What is not clear is whether the learned Judge is of the 

view that the Respondent had proved its case even before the trial at 

which it led no sufficient evidence; 

 

(dd) The learned Judge ought not to have made an order of costs against 

the Applicant as the Applicant has genuinely sought to enforce her 

constitutional rights to dignity, equality and freedom from unfair 

discrimination. 

 

102.  

Subsequent to my application for leave to appeal, which was delivered on 11 

December 2012, I discovered that Judge Gush had previously been employed as an 

attorney by the law firm Shepstone & Wylie Thomlinsons Inc. I then lodged an 

application to amend my grounds of leave to appeal (prior to receiving any 

notification of Judge Gush’s decision in respect of my application for leave to appeal) 

to include the following further grounds: 

 

(a) The learned Judge ought to have recused himself as he previously 

had a very close relationship with the Respondent which gave rise to 

a reasonable apprehension of bias in the Applicant’s mind as an 

opponent of the Respondent; 
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(b) The learned Judge committed a gross irregularity by breaching his 

duty to disclose to the Applicant the fact that he was previously a 

Partner at Shepstone & Wylie ThomlinsonsInc, a law firm which later 

split into Shepstone & Wylie (the Respondent) and Thomlinsons 

Mnguni James, respectively, which fact would reasonably have led 

the Applicant to apply for the learned Judge to recuse himself; 

 

(c) The learned Judge was actually biased as he failed to decide upon 

evidence that was clearly against the Respondent, leaned overly in 

favour of the Respondent when determining contentious issues, and 

a perusal of his judgment indicates that he believed the Applicant 

should have realised after the pre-trial stage that the Respondent 

had a valid defence to Applicant’s claim, even before evidence was 

led at the trial, which evidence would turn on the credibility of the 

witnesses involved; 

 

(d) Leave to appeal ought to be granted for the purpose of enabling the 

Applicant to apply to the Labour Appeal Court for an order permitting 

the leading of oral and other evidence on why the trial Judge should 

have recused himself. 

 

103.  

I intend to pursue all the grounds for appeal, and submit that the grounds stated 

above are a sufficient basis to set aside the judgment and order of Justice Gush. 

 

Whether the matter raise constitutional issues 

 

104.  

This matter raises important constitutional issues. 
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105.  

The issue whether the respondent had a policy regarding the employment of 

candidate attorneys and whether that policy was applied in a discriminatory manner 

is a constitutional issue. It affects the right to equality and the freedom from unfair 

discrimination, which right and freedom are guaranteed in the Bill of Rights chapter 

of the Constitution. 

 

106.  

The issue whether Judge Gush was actually biased and/or whether a reasonable 

apprehension exists that he was actuated by bias when handling this matter also 

raises a constitutional issue. 

 

Interests of justice 

 

107.  

The importance of the constitutional issues raised warrants that leave to appeal be 

granted. 

 

108.  

Whether discrimination is based on a person’s race, social origin or any arbitrary 

ground, it constitutes an affront on that person’s right to dignity, which is a 

quintessential right without which life for most becomes meaningless. 

 

109.  

It has been held that the issue of a Judge’s bias directly relates to the independence 

of the judiciary which is one of the cornerstones of our democracy. 
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110.  

The issues involved in this matter are of importance not only to the parties to this 

case but to those people in this country who become involved in litigious matters and 

who become eligible to serve articles and desire to do so in big law firms. 

 

111.  

I submit that my prospects of success are good as I have demonstrated that the 

respondent’s application of its policy of employing candidate attorneys with LL.B 

degrees unfairly discriminated against me when one considers the manner in which 

the policy was applied to white individuals or people who had connections with the 

respondent’s connections. The respondent’s application of the policy and its 

relaxation in certain cases was self-serving and the respondent had scant regard of 

the impact of its decisions on the lives of people who were affected by that 

application. In any event, I submit that the importance of the issues involved should 

weigh more heavily than the prospects of success when determining whether leave 

to appeal should be granted. This matter deserves the full attention of the 

Constitutional Court and a reasoned judgment addressing all the issues involved. 

 

Costs 

 

112.  

I submit that a costs order ought not to be made in this matter as the matter raises 

important constitutional issues and I am genuinely seeking to uphold my 

constitutional right to equality and freedom from unfair discrimination. 

 

113.  

When I referred this matter to the SCA, I cited the recent case of The President of 

RSA v Reinecke ([2014] ZASCA3, decided on 28 February 2014) wherein it was held 

that there would be no order as to costs because the dispute involved the 

employment relationship, despite the Magistrate in that case having resigned. I 
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submit that there is no justifiable reason why the SCA reached a different conclusion 

in this matter by ordering costs against me. As a result, I request that the SCA’s 

order of costs be set aside. 

 

WHEREFORE I request that an order be granted as prayed in the notice of 

application to which this affidavit is annexed. 

 

_____________________ 

Yonela Mbana 

 

I HEREBY CERTIFY that the deponent to this affidavit has acknowledged to me that 

she has read and knows and understands its contents and that in compliance with 

the regulations contained in Government Notice No.R1258 of the 21st July 1972 as 

amended by Notice No.R1648 of the 19th August 1977 it was signed and sworn to 

by her before me at SANDTON on this                day of 2014. 

 

 

_____________________ 

Commissioner of Oaths 


