
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CONSTITUTIONAL COURT CASE NO. CCT 85/14 

SUPREME COURT OF APPEAL CASE NO. 200/14 

LABOUR APPEAL COURT CASE NO. DA13/13 

LABOUR COURT CASE NO. D519/11 

 

In the matter between: 

 

YONELA MBANA        Applicant 

 

and 

 

SHEPSTONE & WYLIE       Respondent 

___________________________________________________________________ 

CONFIRMATORY AFFIDAVIT 

___________________________________________________________________ 

 

I, the undersigned, 

 

VUYO GORDON MKWIBISO 

 

do hereby state under oath: 
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1.  

I am: 

 

a) an adult male; 

 

b) an admitted attorney of the High Court of South Africa; and 

 

c) the husband of the applicant herein. 

 

2.  

The facts deposed to herein are within my personal knowledge and are both true and 

correct, save where the context indicates otherwise in which case those facts are to 

the best of my belief both true and correct. 

 

3.  

The applicant and I met at the beginning of 2010 when she commenced articles at 

the respondent’s law firm, my previous employer. 

 

4.  

The applicant and I became romantically involved soon after we had met, in 2010. 

We married each other in April 2012. 
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5.  

Incidentally, I was employed as a candidate attorney by the respondent towards the 

end of 2008. I did not apply for the position. I was recommended by Professor Alan 

Rycroft, who conducted seminars for one of the modules I had to complete in order 

to obtain my LL.M degree in business law in 2008. My understanding is that 

Professor Rycroft was once a partner at the respondent’s law firm. I was his best 

student, hence his aforesaid recommendation. 

 

6.  

Ironically, I was appointed to commence articles in January 2009 - the position to 

which the applicant claims she should have been appointed. I do not recall the exact 

date on which I was appointed. It seems by the time of my appointment, the 

applicant had already been informed by the respondent that she would not be 

appointed to the position of candidate attorney to commence in January 2009. 

 

7.  

Though I already possessed an LL.B degree when I was interviewed by the 

respondent’s Nigel Woodroffe and Tanya Ortlepp towards the end of 2008, I was 

informed by them that the appointment would be conditional on me obtaining my 

LL.M degree because the respondent, by its high standards, did not accept failure 

and would not want to be associated with someone who had failed. I was informed 

by them in no uncertain terms that if I failed any of my examinations, I would not be 

employed. 
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8.  

I have read the applicant’s affidavit deposed to on 20 November 2014 in response to 

the Constitutional Court’s directions dated 13 August 2014. I confirm the contents of 

the applicant’s affidavit in as far as they relate to me. 

 

9.  

I have assisted the applicant in this matter more or less from its inception, which was 

one of the reasons why I ultimately felt compelled to leave the employ of the 

respondent at the end of 2011. Incidentally, I left the respondent’s employ to join Cox 

Yeats attorneys – a firm of attorneys some of whose partners had close ties with 

some of the partners at the respondent’s law firm. I was appointed as an associate 

and worked with a team that specialised in construction law, an area of law in which I 

had no experience whatsoever. I did not apply for this position, but was telephoned 

by an employee of Cox Yeats attorneys at a time when the dispute between the 

applicant and the respondent was becoming more and more intense. I attended two 

interviews at Cox Yeats attorneys in one day. Within a week thereafter, I had 

resigned from the respondent’s employ and I only served a week’s notice of 

resignation by agreement. 

 

10.  

The applicant has kept me abreast of all developments in this matter. When she 

attended court for the matter, she would constantly telephone and message me for 
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advice. I would also telephone and message her out of anxiety to find out what was 

going on. On the first day of the trial in the Labour Court – on 19 November 2012 – I 

attended court with the applicant in order to give her my support. I also attended 

court with the applicant on 27 November 2012 when judgment was handed down. 

 

11.  

Not once has the applicant ever inform me that Gush J had informed her of his 

previous directorship at Shepstone & Wylie Tomlinsons Inc. This would have been a 

material disclosure by Gush J. Had the applicant informed me of such a disclosure 

from Gush J, the applicant and I would without a doubt have discussed whether or 

not Gush J should recuse himself. The outcome of that discussion would without a 

doubt have been that the applicant should request Gush J to recuse himself. 

 

12.  

The applicant has also never informed me that Kim Hudson had communicated to 

her any information relating to Gush J’s directorship at Shepstone & Wylie 

Tomlinsons Inc. Again, this would have been a material communication. Had the 

applicant informed me of such communication, we would have discussed the issue 

whether Gush J should recuse himself. The outcome of such a discussion would 

have been that the applicant must request that the Labour Court allocate the matter 

to another Judge. 
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13.  

The first time I became aware of Gush J’s version regarding disclosure of his 

directorship was on 18 November 2014 when the applicant messaged me to inform 

me of that version. The applicant had on that date attempted more than once to 

telephone me, but I was in an arbitration and could not take her calls. She then 

emailed me the Constitutional Court’s directions of 13 August 2013 together with the 

annexures – including Gush J’s letter addressed to the Judicial Conduct Committee 

and the unsigned draft affidavits of Kim Hudson and Michael Maeso. 

 

_____________________ 

Vuyo Gordon Mkwibiso 

 

I HEREBY CERTIFY that the deponent to this affidavit has acknowledged to me that 

he has read and knows and understands its contents and that in compliance with the 

regulations contained in Government Notice No.R1258 of the 21st July 1972 as 

amended by Notice No.R1648 of the 19th August 1977 it was signed and sworn to 

by him before me at KEMPTON PARK on this                day of                           2014. 

 

_____________________ 

Commissioner of Oaths 


