
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CONSTITUTIONAL COURT CASE NO. CCT 85/14 

SUPREME COURT OF APPEAL CASE NO. 200/14 

LABOUR APPEAL COURT CASE NO. DA13/13 

LABOUR COURT CASE NO. D519/11 

 

In the matter between: 

 

YONELA MBANA        Applicant 

 

and 

 

SHEPSTONE & WYLIE       Respondent 

___________________________________________________________________ 

APPLICANT’S WRITTEN ARGUMENT 

___________________________________________________________________ 

 

INTRODUCTION 

 

1. The applicant claims that the respondent unfairly discriminated against her in 

that whereas the respondent did not allow her to commence articles without 
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an LL.B degree at a time when she was compelled to repeat a final year 

module as a result of circumstances that were beyond her control, the 

respondent allowed several other individuals to commence articles of 

clerkships during periods when they did not have LL.B degrees. The 

respondent arranged for these other individuals to be registered with the Law 

Society for the five year programme of articles – with the intention that they 

would apply for condonation at a later stage when they were in possession of 

their LL.B degrees. 

 

2. The applicant further claims that it was not competent for Gush J to preside 

over the trial of this dispute in the Labour Court because there exists a 

reasonable apprehension that he did not bring an unbiased mind to bear on 

the matter as a result of a previous relationship that existed between him and 

the respondent. 

 

3. The bases for these claims are set out below. 

 

BACKGROUND FACTS 

 

4. In 2005 the applicant was granted a bursary by the respondent in order to 

assist her in pursuing her studies towards an LL.B degree at UKZN. Ms Tanya 

Ortlepp, the respondent’s Human Resources Manager, represented the 

respondent in the awarding of the bursary. The bursary was awarded verbally 

and no written agreement was concluded. Ms Tanya Ortlepp awarded the 

bursary to the applicant during a casual conversation and Ms Ortlepp labelled 
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the award “a gentlemen’s agreement”. At the time of the discussion, the 

applicant was eighteen years old and was, therefore, a minor. What was 

discussed between the two was never revisited. 

 

5. When the bursary was awarded, Ms Ortlepp informed the applicant that she 

could not serve articles of clerkship with any other law firm except the 

respondent, failing which she would have to repay the full bursary amount to 

the respondent. She was also informed that the respondent did not accept 

failure and that she would commence articles when she had completed her 

LL.B degree. The applicant understood this to be in accordance with the 

respondent’s policy, which applied to all candidates who sought to commence 

articles of clerkship at the respondent’s law firm. 

 

6. On or about July 2008, the applicant discovered that she would have to repeat 

a final year module (Administrative Law) and that she would not be able to 

complete her LL.B degree by end of 2008. This was as a result of having 

missed the Administrative Law supplementary examination through 

circumstances that were beyond her control. She then communicated this fact 

to the respondent and inquired whether she could be allowed to register for 

the 5 year programme of articles while she completed her last module during 

the first half of 2009 (Administrative Law was only offered in the first half of 

the year). She was advised by Ms Ortlepp that she could not register for that 5 

year programme because it would be unfair on other job applicants who had 

LL.B degrees. The applicant accepted the respondent’s decision because she 

had seen the policy being applied to another candidate attorney – Mr Thelani 
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Luthuli – earlier in 2008. The applicant then completed her last module in mid-

2009. She commenced articles with the respondent in January 2010 – after 

she had completed her LL.B degree in accordance with the policy. 

 

7. In March 2009 the applicant inquired from Sandra Veckranges of the 

respondent whether it was possible to commence articles in July 2009 in light 

of the fact that she would be completing her LL.B degree in June 2009.1 This 

applicant later advised Sandra Veckranges to ignore that inquiry as she 

wanted to remain in Durban, close to her mother.2 This was an inquiry 

regarding the commencement of the normal two year programme of articles 

after the applicant had completed her LL.B degree. It is different from the 

telephonic request she had made in 2008 to commence articles on the five 

year programme without an LL.B degree while completing her final year 

Administrative Law module. 

 

8. In January 2011, the respondent employed two candidates without LL.B 

degrees. One was Mr Trevor Mchunu, who had been a bursary student of 

Unilever (Pty) Ltd. Unilever (Pty) Ltd is one of the biggest clients of the 

respondent. Mchunu’s academic record was poor – he had spent 8 years 

studying towards his LL.B degree. For some reason, Unilever continued to 

pay for his studies even as he continued to fail. He had failed once more 

when the respondent decided to employ him as a candidate attorney without 

an LL.B degree. The other candidate was Ms Janice Tooley. She was more 

elderly and had experience in the environmental science field. It was thought 

                                                      
1
 See pages 579 and 626 of the record. 

2
 See page 625 of the record. 
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her employment would help grow the respondent’s environmental law 

department – because of her connections in the environmental science field. 

Because the two had no LL.B degrees, they registered for the 5 year 

programme of articles. 

 

9. The employment of the two – Trevor Mchunu and Janice Tooley – came to 

the applicant’s attention and triggered this litigation between the parties. 

 

10. In 2005, the respondent employed Ms Barbara van Rooyen as a candidate 

attorney without an LL.B degree. She registered for the five year programme 

of articles with the Law Society and later applied to convert into the two year 

programme of articles in order to expedite her admission as an attorney – 

once she had obtained her LL.B degree. 

 

11. The respondent had also (not long before employing Trevor Mchunu and 

Janice Tooley) employed two candidates in its Cape Town branch as 

candidate attorneys without LL.B degrees. The one – Marnus Kruger – was 

connected to a new partner whom the respondent had employed. The other – 

Ms Pauline – was allegedly willing to commence articles at a lower salary than 

what the Cape Town market dictated.3 

 

 

 

 

                                                      
3
 See pages 900 and 901 of the record. 
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THE DISPUTE 

 

12. On 19 April 2011, the applicant queried the appointment of Trevor Mchunu 

and Janice Tooley as candidate attorneys without LL.B degrees.4 

 

13. On 20 April 2011, the respondent’s Nigel Woodroffe and Andrew Donnelly 

met with the applicant to discuss the email of 19 April 2011. At that meeting, 

Andrew Donnelly stated that the respondent could not replace Trevor Mchunu 

and Janice Tooley because the recruitment of candidate attorneys took a 

year. Nigel Woodroffe stated that the respondent had only discovered that 

Trevor Mchunu and Janice Tooley did not possess LL.B degrees after they 

had been appointed as candidate attorneys.5 

 

14. Ultimately the query was not addressed to the applicant’s satisfaction and the 

matter was referred to the Commission for Conciliation, Mediation and 

Arbitration (CCMA) for conciliation. The nature of the dispute was stated to be 

unfair discrimination. 

 

15. During conciliation, the respondent was represented by Mr Michael Maeso (its 

head of employment law) and Ms Ortlepp (the Human Resources Manager). 

Mr Maeso elaborated on what had been stated by Nigel Woodroffe during the 

internal meeting of 20 April 2011 by stating that the respondent had found out 

                                                      
4
 See page 469 of the record. 

5
 See page 472 of the record. 
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in April 2011 that Trevor Mchunu and Janice Tooley did not possess LL.B 

degrees.6 

 

16. This prompted the applicant to emphasise in her statement of claim that by 

January 2011 the respondent knew that Trevor Mchunu and Janice Tooley did 

not have LL.B degrees – thus demonstrating that the respondent could not 

have found out in April 2011.7 

 

17. The respondent – armed with the applicant’s statement of claim – filed a 

response to the statement of claim in which it stated for the first time that it 

had been too busy to replace Trevor Mchunu and Janice Tooley in January 

2011 because of the relocation of its head office from Durban central to 

Umhlanga.8 

 

18. The respondent’s response to the applicant’s statement of claim also stated 

that from 2000 to 2011, the general policy (of only employing as candidate 

attorneys persons who have already obtained their LL.B degrees) had been 

applied and had only been deviated from in the case of Trevor Mchunu and 

Janice Tooley, in 2011.9 

 

19. A few days before the respondent served its response to the statement of 

claim, the applicant had been informed by a colleague in the respondent’s 

Richards Bay office that one of the partners in that office – Ms Barbara van 

                                                      
6
 See page  

7
 See pages 456, 457, 458, 459, 807, 808 and 814 to 818 of the record. 

8
 See pages 485 to 489 of the record. 

9
 See pages 484, 485, and 489 of the record. 
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Rooyen – had also been allowed to commence articles of clerkship at a time 

when she did not possess an LL.B degree. The applicant investigated by 

approaching the Law Society, which investigation culminated in an 

amendment to her statement of claim to include the facts of Barbara van 

Rooyen.10 

 

20. The respondent did not oppose the applicant’s notice of intention to amend, 

which resulted in the amendment of the applicant’s statement of claim to 

include the facts relating to Barbara van Rooyen. The respondent also did not 

seek to amend its pleadings to respond to the allegations regarding Barbara 

van Rooyen. It is on this basis that the applicant claims the respondent cannot 

be allowed to defend the allegations regarding Barbara van Rooyen and that 

default judgment ought to be granted declaring that there was discrimination 

when a comparison is made between the manner in which the applicant was 

treated and the manner in which Barbara van Rooyen was treated. 

 

21. The respondent raised two exceptions to the applicant’s claim. First, it was 

contended that the facts of Barbara van Rooyen were not properly before 

court as those facts had not been dealt with at conciliation. Second, in 

connection with Trevor Mchunu and Janice Tooley it was argued that the 

applicant could not complain about appointments that had been made after 

the decision to reject her had been made. 

 

 

                                                      
10

 See pages 462 to 464 of the record (paragraphs 98A to 98G of the statement of claim). 
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THE TRIAL - EVIDENCE 

 

22. The applicant represented herself and gave evidence on her behalf.11 

 

23. The applicant testified that Michael Maeso had told her that Trevor Mchunu 

had been kept on despite having failed to obtain an LL.B degree because he 

was from Unilever (Pty) Ltd and that Janice Tooley had been kept on because 

she would grow the respondent’s environmental law department because of 

her environmental science experience. The applicant further testified that 

Thelani Luthuli had told her that Willie Coetzee had given him the same 

explanation that was given by Michael Maeso as to why the two were retained 

without LL.B degrees. 

 

24. The applicant testified that the respondent had been dishonest when it stated 

that it had found out that Trevor Mchunu and Janice Tooley did not have LL.B 

degrees after they had commenced articles.12 

 

25. The applicant testified that the respondent had been dishonest when during 

conciliation Michael Maeso stated that the respondent only discovered in April 

2011 that Trevor Mchunu and Janice Tooley did not have LL.B degrees.13 

 

26. The applicant testified that the discussion that took place between her and Ms 

Ortlepp regarding commencement of articles after obtaining an LL.B degree 

                                                      
11

 See pages 772 to 881 of the record. 
12

 See pages 807 and 808 of the record. 
13

 See page 818 of the record (for the debate between Gush J and applicant regarding admissibility of 
that evidence, see pages 814 to 818 of the record). 
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was in accordance with the respondent’s policy of employing as candidate 

attorneys persons who had already obtained LL.B degrees.14 

 

27. The applicant testified that the respondent employed several employees such 

as associates (admitted attorneys) and senior secretaries during the period 

from November 2010 to April 2011. She testified that if the respondent was 

not too busy to employ such persons, the respondent could not have been too 

busy to employ candidate attorneys to replace Trevor Mchunu and Janice 

Tooley – especially because the respondent received over 200 CVs a year.15 

 

28. The applicant testified that when the bursary discussions were held between 

Ms Ortlepp and her, she was eighteen year of age and, thus, under-age.16 

 

29. During cross-examination it was put to the applicant that Barbara van Rooyen 

did not feature in the referral form in terms of which the dispute was referred 

to conciliation. The applicant’s response was that the dispute that was 

conciliated was that of unfair discrimination and that at the time of conciliation 

she was not aware of the facts relating to Barbara van Rooyen. The applicant 

testified that those facts were within the respondent’s knowledge and the 

respondent had failed to bring them to her attention despite all the meetings 

that she had had with the respondent.17 

 

                                                      
14

 See pages 812, 821, 824 and 840 to 844 of the record. 
15

 See pages 870 and 871 of the record. 
16

 See page 880 of the record. 
17

 See page 877 of the record. 
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30. The applicant generally testified that it was unfair that the respondent had 

denied her the opportunity to commence articles in January 2009 at a time 

when she had one last module to complete, whilst other candidates had been 

allowed that opportunity. She testified that it would have made business 

sense for the respondent to employ her as a candidate attorney with effect 

from January 2009 because she was a poor individual and by not assisting 

her in that regard the respondent risked her giving up on her degree – in 

which case the respondent would not have been able to recover the bursary 

amount from her. She testified that she would always be a year behind in her 

career as a result of the unfairness.18 

 

31. The applicant’s evidence was unchallenged. Significantly, it was common 

cause that the respondent did not dispute the applicant’s evidence that 

Michael Maeso had informed her that the reason for not replacing Trevor 

Mchunu was that he was from Unilever (Pty) Ltd. It was also common cause 

that the respondent did not dispute that Michael Maeso had informed the 

applicant that the reason why Janice Tooley was not replaced was because it 

was thought she would grow the respondent’s environmental law department 

due to her experience in the environmental science field. It was also not in 

dispute that Willie Coetzee had given Thelani Luthuli the same reasons for the 

decision taken to not replace Trevor Mchunu and Janice Tooley.19 

 

32. The respondent called Nigel Woodroffe and Andrew Donnelly as its 

witnesses. Their evidence was largely never put to the applicant under cross-

                                                      
18

 See pages 826 to 828 of the record. 
19

 See pages 887 and 888 of the record. 
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examination, even though the applicant had been the first to take the stand. It 

should, as a result, be rejected. Most importantly, Nigel Woodroffe testified 

that there was a difference between the graduate recruitment programme and 

the normal recruitment process followed in the branch offices. This evidence 

was never put to the applicant and should have been disregarded by the 

Labour Court Judge.20 

 

33. That evidence was also in conflict with what was stated in the respondent’s 

response to the statement of claim. In the response to the statement of claim, 

the respondent had stated that under its candidate attorney recruitment 

programme, it had a general policy that it only employed as candidate 

attorneys persons who had already obtained their LL.B degrees. Nothing was 

mentioned, in the pleadings, of a graduate recruitment programme that was 

distinct from the normal recruitment of candidate attorneys at the respondent’s 

head office or branch offices. The evidence was clearly meant to cover the 

fact that the only other person whom the applicant knew to have secured 

articles without an LL.B degree was Barbara van Rooyen – in a branch office. 

 

34. The respondent’s Nigel Woodroffe testified that there were two other 

individuals who had been employed as candidate attorneys without LL.B 

degrees in the respondent’s Cape Town branch, namely Mr Marnus Kruger 

and Ms Pauline.21 This was the first mention of the facts relating to these two 

individuals. The facts relating to them were never put to the applicant under 

cross-examination. No mention was made of them during the internal 

                                                      
20

 See page 894, 899, 901 of the record. 
21

 See pages 900 to 901 of the record. 
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meetings between the applicant and the respondent, and during conciliation. 

And, no mention was made of them in the respondent’s response to the 

applicant’s statement of claim. 

 

35. Nigel Woodroffe gave evidence regarding the circumstances that led to the 

employment of Barbara van Rooyen as a candidate attorney without an LL.B 

degree. He said Tanya Ortlepp had dealt with Barbara van Rooyen. He said 

Ms Ortlepp had told Barbara van Rooyen that serving articles without an LL.B 

degree could not be allowed at the head office in Durban. This was clearly in 

an attempt to strengthen his allegations regarding the difference between the 

graduate recruitment programme at head office and the normal recruitment of 

candidate attorneys in the branch offices. This evidence was never put to the 

applicant and should be rejected. It was also hearsay evidence and should be 

rejected on that basis as well – it is inadmissible. No explanation was put forth 

as to why the respondent could not call Ms Ortlepp and Barbara van Rooyen 

to give direct evidence on this score.22 

 

36. Nigel Woodroffe stated that the applicant as a bursary student had been given 

an advantage over other ordinary prospective candidate attorneys, which 

justified the respondent’s firm approach when enforcing the LL.B policy on 

bursary students. This version was never put to the applicant under cross-

examination and should be rejected. 

 

                                                      
22

 See pages 899 and 900 of the record. 
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37. Nigel Woodroffe stated, under cross-examination, that Trevor Mchunu had 

been employed because of the strength of his attitude. He said Trevor 

Mchunu had shown a willingness to work and that his poor academic results 

were not the only factor.23 This version was never put to the applicant under 

cross-examination and should be rejected. Had it been put to the applicant, 

she would have denied it and stated that Trevor Mchunu’s poor performance 

at work and lack of seriousness was blatant and was sometimes discussed in 

his absence by the other junior staff while gathered for lunches that were 

provided by the respondent on Fridays. 

 

38. The respondent led no evidence on the recruitment process that led to the 

appointment of Trevor Mchunu and Janice Tooley. As such, it is not known 

how many people had applied to commence articles in January 2011, how 

many were shortlisted, or how the job applicants had performed academically. 

The most appropriate person who could have led this evidence on behalf of 

the respondent was Ms Ortlepp – as Human Resources Manager. Despite her 

presence in court and her availability, she was not called to testify. 

 

39. It seems the respondent appointed Trevor Mchunu and Janice Tooley not 

because of their potential to become great lawyers, but because of their 

connections. Trevor Mchunu was connected to Uniliver (Pty) Ltd – a big client. 

Janice Tooley was connected to potential clients in the environmental science 

field – because of her environmental science experience. 

 

                                                      
23

 See pages 924 to 926. 
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40. The respondent also did not lead evidence on when exactly it discovered that 

Trevor Mchunu and Janice Tooley would not secure their LL.B degrees. The 

best person who could lead this evidence on behalf of the respondent was Ms 

Ortlepp as she interacted with the candidate attorneys on a regular basis. 

Instead the respondent attempted at all times to make averments that met the 

applicant’s case. First it was said the respondent discovered in April 2011 – 

the month in which the applicant began to complain. When the applicant 

alerted the respondent that it must have known by January 2011, the 

respondent then stated that it was too busy because of the move to 

Umhlanga. 

 

41. Ultimately the respondent could not identify what exactly it was busy with, 

which prevented it from replacing Trevor Mchunu and Janice Tooley in order 

to comply with its policy. Nigel Woodroffe conceded that the respondent was 

not too busy during January 2011. It was then said that to replace Trevor 

Mchunu and Janice Tooley would cause disruption to the Litigation 

department – as early as January 2011 when people were taking leave. No 

evidence was led on exactly how busy the Litigation department was and 

what they were so busy with that a disruption would be caused by the 

replacement of Trevor Mchunu and Janice Tooley. 

 

42. From the evidence of Nigel Woodroffe, no attempt at all was made to replace 

Trevor Mchunu and Janice Tooley. The respondent could have at least 

revisited some of its numerous CVs to determine the availability of suitable 

individuals to replace Trevor Mchunu and Janice Tooley. This was not done, 
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most probably because of the reasons for which they were employed to begin 

with – their connections. 

 

WAS THERE DISCRIMINATION? 

 

43. When dealing with an unfair discrimination claim in an employment context, 

the first step is to determine whether there was differentiation between 

employees or groups of employees, which differentiation “imposes burdens or 

disadvantages, or withholds benefits, opportunities or advantages from certain 

employees, on one or more of the prohibited grounds”.24 

 

44. The applicant submits that there was differentiation based, directly or 

indirectly, on race and/or social origin. 

 

45. In connection with the applicant, the respondent withdrew the benefit of 

commencing articles of clerkship at a time when the applicant did not possess 

an LL.B degree but had only one module outstanding (Administrative Law 

module). On the other hand, Trevor Mchunu, Janice Tooley, Barbara van 

Rooyen, Marnus Kruger and Pauline were all allowed the benefit of 

commencing articles of clerkship at times when they did not possess LL.B 

degrees. All these other individuals benefited in that they did not have to wait 

to obtain LL.B degrees before commencing articles of clerkship, whilst the 

applicant had to wait until she had obtained an LL.B degree. 

 

                                                      
24

 See, The Department of Correctional Services & Another v Police & Prisons Civil Rights Union (POPCRU) & 
Others (2011) 32 ILJ 2629 (LAC), paragraph [23]. 
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46. The applicant is a black person – a previously disadvantaged person. Very 

few black people, especially from poor rural communities, would be able to 

meet the requirement of forming a connection with a big corporate company 

such as Unilever (Pty) Ltd that would enable them to gain employment with 

the respondent irrespective of whether or not they were exceptionally talented 

and whether or not they had strong prospects of becoming good lawyers. 

Similarly, very few black people, especially from poor rural communities, 

would be able to meet the requirement of forming a connection with a partner 

who would insist on them commencing articles of clerkship without an LL.B 

degree. 

 

47. With the exception of Trevor Mchunu (whose connection with Unilever (Pty) 

Ltd) secured him employment with the respondent, the other individuals who 

were benefited were white individuals. The applicant submits that had they 

been black, they would not have been given this benefit. This submission is 

buttressed by the fact that Mr Thelani Luthuli – a black individual – was 

instructed to leave the respondent’s employ when he failed his final year 

Intellectual Property Law supplementary examination in or around January or 

February 2008, only to be recalled in August 2008 when he had passed the 

repeated Intellectual Property Law module and obtained his LL.B degree. 

 

48. The applicant submits that the differentiation was also based on an arbitrary 

ground because there is no reasonable justification for the respondent’s 

conduct. The respondent dishonestly stated that with regard to Trevor 

Mchunu and Janice Tooley it had discovered in April 2011 that they did not 
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have LL.B degrees. When that dishonesty was exposed in the statement of 

claim, the respondent then claimed that it discovered in January 2011 but had 

been busy settling-in after its move to Umhlanga. But the respondent had 

been employing associates and senior secretaries during the period from 

November 2010 to April 2011 and they could not, therefore, have been too 

busy to replace Trevor Mchunu and Janice Tooley in compliance with its 

policy. The respondent also dishonestly stated that from 2000 to 2011, the 

cases of Trevor Mchunu and Janice Tooley were the only deviations from its 

policy of employing as candidate attorneys persons who had obtained LL.B 

degrees. As a result of the Barbara van Rooyen facts having been uncovered, 

the respondent then attempted to distinguish between recruitment of 

candidate attorneys at its head office (the graduate recruitment programme) 

and recruitment of candidate attorneys at its branch offices. This latest 

development in the respondent’s case was never put to the applicant under 

cross-examination and should be rejected. 

 

WAS THE DISCRIMINATION UNFAIR? 

 

49. The applicant submits that the burden was on the respondent to establish 

fairness of the discrimination. During the trial it was common cause that the 

applicant had established discrimination and that it was up to the respondent 

to prove that the discrimination was fair.25 

 

                                                      
25

 See pages 885 and 922 of the record. 
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50. In The Department of Correctional Services & Another v POPCRU it was held 

that “the test for unfairness focuses on the impact of the discrimination, any 

impairment of dignity and the question of proportionality”.26 

 

51. The applicant submits that in light of the lack of reasonable justification for the 

respondent’s conduct, the respondent failed to discharge the onus of proving 

fairness. 

 

52. The impact of the discrimination on the applicant was immense. She was 

restricted from serving articles elsewhere in terms of the bursary. This 

restriction, it is submitted, cancelled out any favour or advantage that the 

applicant may have had over other job applicants. She was compelled to find 

alternative means of paying for the repeat of her final year Administrative Law 

module, as the respondent did not pay for repeated modules. She was at 

great risk of failing to find alternative means to fund that module and at great 

risk of failing to realise her dream of obtaining an LL.B degree. Had she failed 

to obtain an LL.B degree, she would have been liable to repay the bursary 

amount to the respondent – an amount of approximately R60 000.00. She 

commenced articles of clerkship with the respondent in January 2010 – a year 

after she would have commenced articles had she been granted the benefit of 

starting in January 2009 while completing her final module, and six months 

after she had actually passed her Administrative Law module and obtained 

her LL.B degree. 

 

                                                      
26

 The Department of Correctional Services & Another v POPCRU & Others (supra), paragraph [24]. 



Page 20 
 

53. The applicant submits her dignity was impaired when she discovered that 

other individuals had been allowed the benefit of commencing articles of 

clerkship without LL.B degrees. Barbara van Rooyen served articles for three 

years without an LL.B degree whilst the applicant would have served articles 

for less than a year without an LL.B degree had she been given the benefit. 

The applicant is hurt by the fact that the respondent did not find her to be 

worthy of being granted the benefit because she did not have the right 

connections. When the applicant eventually commenced articles, she excelled 

at generating fees for the respondent – she exceeded her fee budgets. There 

is no reason to doubt that she would have done the same had she been 

allowed to commence articles in January 2009. The respondent did not see 

the applicant’s potential to grow any of its departments because she had no 

proper connections. It is hurtful to consider that had the applicant secured the 

right connections, it would not matter whether or not she had failed any of her 

modules, how often she had failed those modules, whether or not she 

demonstrated a good grasp of legal concepts, and whether or not she had 

good potential to become a great asset to the respondent. With the right 

connections, she would have been given the benefit of commencing articles 

six months before completing her final year module. Whereas it was within the 

applicant’s control to work hard, it was not within her control to secure 

connections as big as Unilever (Pty) Ltd or a partner in the employ of the 

respondent. 

 

54. The applicant submits that, in light of the above, the discrimination against her 

was unfair. 
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RECUSAL OF GUSH J 

 

55. The applicant submits that it was not competent for Gush J to preside over the 

Labour Court trial in this matter because of the existence of a reasonable 

apprehension that he did not bring an impartial and unprejudiced mind to bear 

on the matter. 

 

56. In Bernet v ABSA Bank Ltd27 it was held that “[t]he apprehension of bias may 

arise either from the association or interest that the judicial officer has in one 

of the litigants before the court or from the interest that the judicial officer has 

in the outcome of the case”.28 

 

57. In this case, it is submitted Gush J has an association with the respondent. 

Gush J was previously a partner in a law firm that formed part of the 

respondent. In that position, his relationship with the other partners within the 

respondent’s law firm was that of the utmost good faith or that of brotherhood. 

A strong bond probably exists to date between Gush J and some of the 

partners who are still engaged in the running of the respondent’s law firm. The 

bond is so strong that when Gush J was requested to respond to allegations 

of bias by the Judicial Conduct Committee, he approached Michael Maeso (a 

partner at the respondent’s law firm) and secured from him both the signed 

and the draft affidavit which he used when responding to the Judicial Conduct 

                                                      
27

 Bernet v ABSA Bank Ltd 2011 (3) SA 92 (CC); 2011 (4) BCLR 329 (CC). 
28

 Bernet v ABSA Bank Ltd (supra), paragraph [28]. 
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Committee. This he did despite the fact that the Judicial Conduct Committee 

may have intended to interview Michael Maeso independently in the course of 

its investigation into the complaint that the applicant had lodged against Gush 

J. The affidavit-endings of the affidavits of Michael Maeso and Kim Hudson 

(Gush J’s associate) are strikingly similar, which suggests that the affidavits 

may have been prepared by the same person. 

 

58. It is submitted that because of Gush J’s association with the respondent, he 

also had an interest in the outcome of this case. It is probable that he wanted 

to hear this matter in order to reach an outcome that would protect the 

business interests of the partners who are engaged in running the 

respondent’s business. 

 

59. When Gush J was requested to respond to the allegations made in the 

applicant’s founding affidavit filed in the Constitutional Court, he chose to not 

address the applicant’s suspicion that while he was a partner at the law firm 

that formed part of the respondent, he worked with some of the partners who 

played a part in this matter – partners such as Michael Maeso, Nigel 

Woodroffe and Willie Coetzee. 

 

60. The applicant strongly believes that this is a case in which the Judge chose 

his case and one of the litigants (the respondent) chose its Judge. 
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61. Judges have a duty to disclose their interests regardless of how small such 

interests may be.29 

 

62. A failure to disclose an interest has the effect of casting some evidentiary light 

on the question whether a reasonable apprehension of bias exists. Such a 

failure gives rise to a feeling that the Judge is hiding something. There must 

be a reason for not disclosing. That reason would often be to prevent a litigant 

from knowing that the Judge is biased in favour of an opponent.30 

 

63. In this case, Gush J failed to disclose to the applicant the fact that he was a 

partner at a law firm that formed part of the respondent’s law firm. It is 

submitted this failure constitutes evidence of actual bias on the part of Gush J. 

It points to Gush J wanting to hide his bias approach to the case from the 

applicant. He knew very well that his partnership in the respondent’s law firm 

was a crucial piece of information, which would have led the applicant to 

object to him presiding over the matter. 

 

DISPUTE OF FACT – DID GUSH J DISCLOSE HIS INTEREST? 

 

64. From Gush J’s memorandum and annexures thereto, it appears he alleges he 

informed the applicant of his directorship in a law firm that formed part of the 

respondent directly in his chambers during the pre-trial stage of this matter in 

the Labour Court. He also alleges that when the trial was allocated to him, he 

instructed his associate (Kim Hudson) to inquire from the applicant as to 

                                                      
29

 Bernet v ABSA Bank Ltd (supra), paragraphs [56], [63] and [64]. 
30

 Bernet v ABSA Bank Ltd (supra), paragraph [64]. 
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whether she would object to him presiding over the trial in light of the fact that 

he was previously a partner at a law firm that formed part of the respondent’s 

law firm.31 

 

65.  The applicant submits that these allegations are simply untrue.32 

 

66. During the trial before the Labour Court, the applicant and Gush J debated 

whether the practice was that a candidate attorney in a law firm took steps on 

his own to register articles of clerkship with the Law Society or whether the 

law firm in question registered the candidate attorney’s articles with the Law 

Society. The following was stated by Gush J during this debate: 

 

“Gush J: I am sure it is not improper for me to take judicial notice of the 

fact, having practised as an attorney for many years and having 

been involved in the Law Society for many years as well. I fail to 

understand what it is that you are trying to suggest?33” 

 

67. The following was also said: 

 

“Gush J: The obligation is with the candidate attorney to register the 

Articles, is it not? 

Ms Mbana: M’Lord, sorry? 

Gush J: So that … [intervention] 

                                                      
31

 See pages 114 and 115 of the record. 
32

 See pages 124 to 142 of the record. 
33

 See page 972 of the record. 
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Ms Mbana: Not with the respondent. 

Gush J: What you are saying is that the firm has to register the Articles? 

Ms Mbana: The firm does it for us, does it for the candidate attorneys. 

Gush J: And you were precluded from doing it for yourself? 

Ms Mbana: We were never told that we can do it for ourselves. 

Gush J: Well, is that not, does that now [sic] show initiative if you do do it 

for yourself? 

Ms Mbana: Trevor [Mchunu] did not do it for himself, M’Lord. Trevor 

[Mchunu’s] five year contract of Articles was registered by the 

respondent just as everybody else’s. 

Gush J: All right, carry on”.34 

 

68. If Gush J had, as early as the pre-trial stage, informed the applicant of his 

previous partnership in a law firm that formed part of the respondent, one 

would expect the conversation during the exchange quoted above to proceed 

with Gush J indicating something to the effect that while he was in partnership 

with the respondent that is not how it was done – in response to the 

applicant’s statement “not with the respondent”. Instead, the discussion 

proceeds with the applicant practically explaining to Gush J how the 

respondent works, with no knowledge that Gush J was once part of the 

respondent. 

 

                                                      
34

 See pages 974 and 975 of the record. 
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69. The applicant submits that the probabilities do not favour Gush J’s allegations. 

It is most probable that Gush J did not inform the applicant of his relationship 

with the respondent. 

 

70. The truth is, Gush J did not inform the applicant that he was a partner at a law 

firm that formed part of the respondent. 

 

71. The applicant complained about Gush J’s failure to inform her of his 

partnership in a law firm that formed part of the respondent. That complaint 

was dismissed by the Judicial Conduct Committee on the ground that the 

complaint should have been dealt with in the course of the litigation between 

the applicant and the respondent. 

 

72. The issue whether or not Gush J informed the applicant that he had 

previously been a partner at a law firm that formed part of the respondent is 

critical to the issue whether or not Gush J should have recused himself. It is 

submitted, if it is found that Gush J did inform the applicant, the applicant 

would have had no cause to complain and it would have been competent for 

Gush J to preside over this matter. If, on the other hand it is found that Gush J 

did not inform the applicant, the applicant would have had good cause to 

complain and it would have been incompetent for Gush J to have presided 

over the case. 

 

73. The applicant submits the most proper manner of reaching the correct 

conclusion on the dispute of fact would be through the leading of oral 
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evidence and allowing the relevant parties to be subjected to cross-

examination. 

 

74. The applicant submits that the issue whether Gush J informed the applicant is 

capable of resolution by having regard to the probabilities and without the 

need to lead oral evidence. 

 

75. The applicant would leave it in the hands of the Constitutional Court to 

determine an appropriate manner to deal with the issue whether or not Gush J 

informed the applicant. 

 

WHEREFORE the applicant requests that leave to appeal be granted and that an 

order be granted as prayed in the notice of application dated 26 May 2014. 

 

Signed at Kempton Park on this _________ day of January 2015. 

 

_______________________________ 

Yonela Mbana (Applicant) 

73 Coedmore Road 

Bellair, 4094 

Tel: 073 259 5661 

Fax: 011 774 9091 

Email: yonelambana@gmail.com  

 

c/o Ndumiso Voyi Attorneys 

Ground Floor, Building 4 

Midrand Business Park 

536 Main Road 

Halfway House 

Midrand 

mailto:yonelambana@gmail.com
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Ref: Mr N. Voyi 

Tel: 011 312 7537 

Email: ndumiso@voyi.co.za  

c/o Ndhlovu A J Inc 

6th Floor, JHC Building 

51 Main Street 

Marshalltown 

P.O. Box 61700 

Marshalltown, 2107 

Tel: 011 838 4394/5 

Fax: 011 838 4370 

Email: jabu@ndhlovuajinc.co.za  

 

TO : THE REGISTRAR OF THE CONSTITUTIONAL COURT 

  BRAAMFONTEIN 

  JOHANNESBURG 

 

AND 

TO : SHEPSTONE & WYLIE 

  Respondent 

  24 Richefond Circle 

  Ridgeside Office Park 

  Umhlanga, KZN 

  Ref: Michael Maeso 

  Tel: 031 575 7000 

  Fax: 086 550 8925 

   

c/o SHEPSTONE & WYLIE 

  38 Wierda Road, West 

  Wierda Valley 

  Sandton, Johannesburg 
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