
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CONSTITUTIONAL COURT CASE NO. CCT 85/14 

SUPREME COURT OF APPEAL CASE NO. 200/14 

LABOUR APPEAL COURT CASE NO. DA13/13 

LABOUR COURT CASE NO. D519/11 

 

In the matter between: 

 

YONELA MBANA        Applicant 

 

and 

 

SHEPSTONE & WYLIE       Respondent 

___________________________________________________________________ 

AFFIDAVIT IN RESPONSE TO DIRECTIONS DATED  

13 NOVEMBER 2014  

___________________________________________________________________ 

 

I, the undersigned, 

 

YONELA MBANA 

 

do hereby state under oath: 
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1.  

I am an adult female and the applicant herein. I am entitled to depose to this affidavit 

on my behalf. 

 

2.  

The facts deposed to herein are within my personal knowledge and are both true and 

correct, save where the context indicates otherwise in which case those facts are to 

the best of my belief both true and correct. 

 

3.  

This affidavit is in response to the directions of 13 November 2014, issued by the 

Chief Justice. 

 

4.  

I have read the memorandum prepared by Gush J of the Labour Court together with 

his accompanying letter to the Judicial Conduct Committee (the JCC) and the 

unsigned affidavits of Kim Hudson and Michael Maeso. 
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5.  

The memorandum of Gush J was served on me via post, I presume by Gush J. I 

received it on 14 October 2014 and it was not accompanied by the annexures (the 

letter to the JCC and the unsigned affidavits). 

 

6.  

I only received the annexures for the first time on 18 November 2014 from the office 

of the registrar of the Constitutional Court when they accompanied the directions of 

13 November 2014.  

 

7.  

When Gush J communicated with the JCC, I was not informed by Gush J or by the 

JCC, yet Gush J would have received my complaint with my contact details and I 

was in constant communication with Ms Lynette Bios of the Judicial Services 

Commission, inquiring about the status of my complaint. The outcomes I received 

from the JCC regarding my complaint made no mention of any representations 

having been made by Gush J or any other person. 

 

8.  

The letter from Gush J to the JCC contains statements that are, unfortunately, not 

true. 
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9.  

Gush J states that he advised me in his chambers that he had previously been a 

director at Shepstone & Wylie Tomlinsons Inc. This statement in his letter to the JCC 

is most untrue. He never told me.  

 

10.  

Had Gush J informed me of his directorship, I would have raised the same concerns 

I have raised in my applications for leave to appeal in the Labour Appeal Court, the 

Supreme Court of Appeal and the Constitutional Court. I would have advised him 

that I was not comfortable with a Judge, who may have been involved in the 

formulation and implementation of the respondent’s policy regarding the employment 

of candidate attorneys, handling a case involving the application of that very policy. I 

would also have asked him questions regarding his working relationship with Michael 

Maeso, Willie Coetzee and Nigel Woodroffe, all of whom seem to have been in the 

respondent’s employment law department in the late 1990s. I would have asked him 

to recuse himself and in my practice note I would have requested that the matter be 

heard by a Judge other than Gush J. The first person I would have related this 

alleged disclosure by Gush J would have been my husband as he has been 

intricately involved in this matter and I have always consulted him and kept him 

abreast of developments in this matter. 

 

11.  

In respect of this matter, I only attended Gush J’s chambers twice. The first occasion 

was when he (through Kim Hudson) called the parties into his chambers on the first 
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day of the trial. The reason why he called the parties into his chambers on that 

occasion was to advise us that he intended to hear the matter in its entirety on both 

the merits and the technical points that had been raised. The second occasion was 

on the day he handed down his judgment, on 27 November 2012. On that date, after 

judgment had been handed down, we walked down to the general office to make 

copies of the judgment. While Michael Maeso, my husband and I were at the general 

office, we all had a brief discussion about the costs order that had been granted and 

we disagreed on its meaning. Michael Maeso then suggested that we approach 

Gush J to clarify the costs order. Michael Maeso and I then approached Gush J in 

chambers to discuss the costs order. 

 

12.  

During the pre-trial stage of the matter, I did not attend Gush J’s chambers and we 

did not have any discussion about him being a director at Shepstone & Wylie 

Tomlinsons Inc. 

 

13.  

I have no knowledge of any discussions that occurred between Gush J and Kim 

Hudson regarding notification to the parties of Gush J’s directorship in Shepstone & 

Wylie Tomlinsons Inc. I deny that Gush J gave instructions to Kim Hudson to inform 

me of his directorship because it is clear to me that those allegations are meant to 

corroborate the allegation that Gush J informed me in person of his directorship, 

which as I have said is untrue. 
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14.  

On his own version, untrue though it is, the issue of his directorship at Shepstone & 

Wylie Tomlinsons Inc was so important that it warranted him advising me of it twice: 

the first time at the pre-trial hearing, and the second time after the trial had been 

allocated to him. This version is strongly denied. It is an afterthought. 

 

15.  

If the issue was so important to Gush J, one would expect him to request the 

registrar of the Labour Court to issue a written directive calling on the parties to state 

in writing within a specified time frame whether or not they objected to him hearing 

the matter. That time frame would not have had to be long – a day or two would have 

sufficed. This was not done. 

 

16.  

The probabilities are against the version put forth by Gush J. If his version were true, 

it would mean my conduct from the pre-trial stage was all a scheme. It would mean I 

planned to wait for Gush J to rule against me. I would then have calculatingly filed an 

application for leave to appeal, excluding any challenge on the basis of an 

apprehension of bias. I would then have timed my fortuitous discovery of the 1998 

judgment in which he appeared as a representative of Shepstone & Wylie 

Tomlinsons Inc. I would then have intentionally waited many months before 

amending my application for leave to appeal to include grounds relating to Gush J’s 

bias and alleging that I had not received his judgment dismissing my application for 

leave to appeal. Through all of this, I would have had to ensure that there was no 
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record or trace of Gush J having communicated his directorship in Shepstone & 

Wylie Tomlinsons Inc to me. I would also have had to cunningly email my friends in 

February 2013, pretending to them that I had only recently discovered Gush J’s 

connection with the respondent and requesting advice from them – all in an attempt 

to create a paper trail. The email referred to in this paragraph is annexed hereto 

marked “A”. 

 

17.  

This picture that Gush J seeks to paint, of me being manipulative and dishonest, is 

untrue. I have been honest open at all times in this matter. 

 

18.  

Gush J’s allegation that I seemingly did not understand the purpose of a pre-trial 

conference is unfair towards me and is not true. I understood the purpose of a pre-

trial conference very well. This was not an ordinary pre-trial conference because it 

related to a matter concerning allegations of unfair discrimination. As such, the 

Labour Court’s practice directions where discrimination is alleged had to be complied 

with. These directions require several details. For example, they require that an 

applicant who alleges direct discrimination must set out the grounds on which the 

allegation is made, to record the facts upon which the discrimination is alleged and to 

record the unfairness of the discrimination. The directions also require that a 

respondent who denies the allegations record the denial and the basis for the denial. 

The respondent did not seem to be aware of the practice directions relating to 

discrimination allegations. The respondent’s position was that the unfairness of the 
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discrimination and the facts on which the allegations of discrimination were based 

should be led as evidence at the trial and not be recorded in the pre-trial minute. I 

disagreed with that position, which led to the matter being set down before a Labour 

Court Judge. Ultimately, my position that the pre-trial minute must comply with the 

practice directions relating to allegations of discrimination prevailed. 

 

19.  

As regards the affidavit of Kim Hudson, I deny her allegation that she communicated 

to me Gush J’s directorship in Shepstone & Wylie Tomlinsons Inc. Kim Hudson’s 

affidavit does not specify how she communicated this information to me or whether it 

was a verbal or written communication. She does not state whether or not she is 

aware that I received the communication. 

 

20.  

This would not be the first time that Kim Hudson alleges she communicated 

information to me when she in fact did not. In respect of this same matter, she 

alleged that she had emailed me to advise that Gush J’s judgment on leave to 

appeal was ready for collection. When I requested her to forward to me the email as 

I had not received it, she sent me an email that looked to me to have been 

fabricated. She advised me that she did not fax the judgment because the court does 

not fax judgments to litigants even though, in the matter under case number 

D1140/11 between the respondent and I, the judgment of Lagrange J on leave to 

appeal had been faxed to me. The events relating to the handing down of the 

judgment of Gush J on leave to appeal are set out in great detail in my pleadings in 
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the Labour Appeal Court (especially in the condonation application papers) when 

applying for leave to appeal under case number DA12/12. 

 

21.  

In this matter, in the Labour Appeal Court, the Supreme Court of Appeal and in the 

Constitutional Court, the respondent has never indicated when or how it obtained the 

judgment of Gush J regarding my application for leave to appeal. 

 

22.  

As regards the affidavit of Michael Maeso, I deny that Kim Hudson inquired from 

Michael Maeso whether he had any objection to Gush J hearing the matter in light of 

his previous directorship with Shepstone & Wylie Tomlinsons Inc. It is clear to me 

that this allegation is meant to corroborate the allegation that Gush J informed me in 

person of his directorship, which as I have said is untrue. 

 

23.  

Surprisingly, all the important communications that allegedly occurred regarding 

Gush J’s directorship at Shepstone & Wylie Tomlinsons Inc are expressed 

somewhat vaguely and seem to have been made (allegedly) verbally without there 

being any record thereof. 
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24.  

Another worrying factor is that it seems Gush J and Michael Maeso interacted about 

the matter to the extent that he secured both the unsigned affidavit and the original 

affidavit of Michael Maeso. It is possible that either Gush J assisted Michael Maeso 

in preparing his affidavit, or Michael Maeso assisted Gush J to prepare his response 

to the JCC. It is not clear to me why Gush J had to interact with Michael Maeso when 

he had been requested by the JCC to submit a response to my complaint. My 

understanding is that the JCC could possibly have wanted to independently 

approach Michael Maeso or any other partner at the respondent’s firm in the process 

of its investigation into my complaint. For him to have interacted with Michael Maeso 

in the middle of such an investigation was highly irregular and demonstrates the 

existence of a relationship between the two, which a person in my position would be 

suspicious of. 

 

25.  

In fact a close look at the affidavits of Kim Hudson and Michael Maeso reveals that 

they are quite similar, especially when one looks at the affidavit-ending immediately 

above the place where the commissioner of oaths must sign. The wording is 

identical, save that in the one affidavit the date is specifically typed-in and in the 

other it is not. From the fact that Michael Maeso is referred to as a “she” in his 

affidavit-ending, I suspect the affidavit-ending was copied from Kim Hudson’s draft 

affidavit and pasted onto Michael Maeso’s draft affidavit. 
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26.  

Most concerning to me is the fact that Gush J has found it necessary to make 

significant untrue statements. I assume this was done in an attempt to protect a law 

firm to which he is evidently still connected. 

 

27.  

I request that the Constitutional Court reject the version put forth by Gush J as 

untrue. 

 

28.  

If the issue cannot be resolved by relying on the probabilities, I request that the 

matter be set down for oral evidence. 

 

 

_____________________ 

Yonela Mbana 

 

I HEREBY CERTIFY that the deponent to this affidavit has acknowledged to me that 

she has read and knows and understands its contents and that in compliance with 

the regulations contained in Government Notice No.R1258 of the 21st July 1972 as 

amended by Notice No.R1648 of the 19th August 1977 it was signed and sworn to 

by her before me at KEMPTON PARK on this                day of November 2014. 

 

 

_____________________ 

Commissioner of Oaths 


