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Introduction 

 

1. These supplementary heads of argument are filed in answer to the 

supplementary heads filed by the Applicant on 12 May 2015. 

 

2. Those supplementary heads were not filed in order to place new factual or 

legal matter before the Court, but simply to bolster arguments made by the 

Applicant in its original heads. In doing so, the Applicant not only seeks an 

extraordinary indulgence of the Court, it also departs from the special duty it 

bears as a government litigant in constitutional litigation: A government litigant 

is required in terms of s 7(2) of the Constitution to “respect, protect, promote 

and fulfil the rights in the Bill of Rights”. This includes a fellow litigant’s right 

(where that litigant is a private individual) to a fair, public hearing in terms of s 

34 of the Bill of Rights. 

 

“[T]he commencement, defence and conduct of litigation by the 

government or its departments constitute the exercise of public power. 

This power must therefore be wielded with great care and in a manner 

consistent with the public interest.”1 

 

3. Although the Applicant seeks an unwarranted indulgence in seeking leave to 

file its supplementary heads before the Court, should such leave be granted, 

                                                        
1
 Max du Plessis et al Constitutional Litigation (2013) 3 – 4. See eg Centre for Child Law and Others v 

MEC for Education, Gauteng and Others 2008 (1) SA 223 (T) at 225 – 226; Abdi and Another v 
Minister of Home Affairs 2011 (3) SA 37 (SCA) for judicial statements of this higher duty on 
government litigants. 
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the Respondent requests that these heads filed in answer similarly be 

permitted to be filed. 

 

4. In what follows we address why the “somewhat attenuated argument” 2 

advanced by the Applicant in its supplementary heads must fail: First, the 

understanding of “the State” which it now wishes to put forward as being 

meant in the several statutes to which it refers, including the Compensation 

for Occupational Injuries and Diseases Act 130 0f 1993 (“”the COIDA”) is not 

borne out in any of those statutes. 

 

5. Secondly, the argument which the Applicant makes in its supplementary 

heads is not one which is simply an alternative one to that made in its main 

heads of argument, it is one which is mutually destructive of the argument 

contained in its main heads of argument. There, the Applicant argued that 

“‘the State’ as a concept has a meaning independent of the legislative context 

in which it is used”3 and “connotes a conglomeration of organs, instruments 

and institutions embracing all spheres of government.”4 The Applicant now 

argues that “the State” must be understood for the purposes of the COIDA, 

and for the purposes of the other statutes to which it refers, as consisting of 

only the national and provincial arms of government.  

 

6. Although the Applicant’s interpretation of the statutes to which it refers is 

erroneous, for the reasons which follow, its having embarked on such an 

interpretation supports the Respondent’s argument, as found by the SCA, in a 

                                                        
2
 Applicant’s supplementary heads of argument at para7. 

3
 Applicant’s main heads at para 18. 

4
 Applicant’s main heads at para 26. 
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culmination of a series of similar decisions,5 that the concept of “the State” 

bears no stable consistent meaning and must be interpreted within the context 

of the particular statute in which it is found. 

 

7. The Applicant’s principal contention in its supplementary heads is that “the 

State”, for the purposes of the COIDA “does not consist of three spheres of 

government, but rather only two spheres, namely national and provincial 

government.”6 It is this contention to which we now turn. 

 

The Constitution  

 

8. As the starting point for its new argument, the Applicant relies on several 

provisions in the Constitution. The first is s 160(1)(d), in terms of which it is 

stated that a Municipal Council may “employ personnel that are necessary for 

the effective performance of its functions.” In light of this specific regulation of 

Municipal Councils as employers, the Applicant argues that the public service 

introduced and regulated by s 197 of the Constitution must be taken to refer 

only to national and provincial spheres of government.7 The Applicant draws 

further support from s 196(4)(f)(iv) where it is only stated that the Public 

Service Commission has the power “to advise national and provincial organs 

of state…”  

 

                                                        
5
 See eg Holeni v Land and Agricultural Development Bank of South Africa 2009 (4) SA 437 (SCA) 

and Johannesburg Metropolitan Council v Eskom 2000 (1) SA 866 (SCA). 
6
 Applicant’s supplementary heads at para 7 

7
 Applicant’s supplementary heads at para 11. 
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9. This observation, while correctly made, does not advance the argument which 

the Applicant wishes to make. The Constitution in section 197 does indeed 

make provision for a single public service, which does then comprise 

government at the national and provincial level. However, it does not follow 

that these various public servants are all employed by a single employer, 

being an amalgam of the national and provincial government. 

 

10. In this regard, Chaskalson P (as he then was) had no difficulty in stating in 

Premier Western Cape v President of the Republic of South Africa8 that: 

 

“The compromise struck by the Constitution is that the framework for 

the public service must be set by national legislation [being the Public 

Srvice Act, 1994], but employment, transfers etc are the responsibility 

of the various administrations [that is, individual government 

departments] of which the public service is composed.” (Emphasis 

added) 

 

11. In its supplementary heads, as in its main heads, the Applicant argues that “it 

is significant that the framers of the Constitution studiously avoided using the 

word ‘employ’ in section 197(4). This section refers only to the incidents of 

employment, not to employment itself”. Section 197(4) concerns “provincial 

governments”. The Applicant then contrasts this provision with s 160((1)(d), 

referred to above, where “the framers of the Constitution expressly bestowed 

upon Municipal Councils the power to employ” (Applicant’s emphasis) 

                                                        
8
 1999 (3) SA 657 (CC) at 676E. 



 7 

 

12. While this distinction is indeed significant, this is so because Municipal 

Councils are recognised as separate employers, whereas “provincial 

governments” are not. The appropriate conclusion to draw from a comparison 

of these two provisions is not that the employer of a public servant within a 

provincial government is an amalgam of the national and provincial 

governments, but rather that his or her employer is the individual provincial 

department in which he or she is placed. That this is so can further be seen in 

terms of s 8 of the Public Service Act, 1994 (“the PSA”) to which section the 

Applicant also refers in its supplementary heads. 

 

The Public Service Act 

 

13. Section 8(1) of the PSA states that “the public service shall consist of persons 

who are employed- 

 

(a) in posts on the establishment of departments; and 

(b) additional to the establishment of departments.” 

 

14. It is submitted that it is clear from the above provision that such public 

servants are not employed by a central employer, being a confused amalgam 

of national and provincial government, but rather by “departments”.  

“Department” is defined in the PSA as “a national department, a national 

government component, the Office of a Premier, a provincial department or a 

provincial government component”. From this definition, the Applicant submits 
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that “[i]t is clear … that the PSA is concerned only with those employed in the 

national and provincial spheres of government.”9 

 

15.  However, while such public servants may be employed “in the national and 

provincial spheres of government” (emphasis added) they are clearly not 

employed by the national and provincial government, as a single entity, but 

rather by individual “departments”, whether national or provincial, or 

“government components”, whether national or provincial. 

 

16.  With regard to the latter concept, what the Applicant has failed to observe, is 

that the public service, as regulated in the PSA, does not comprise every 

person employed within a state entity: Notably not regulated by the Act are 

employees of Parliament and the various provincial legislatures. Although at 

the level of general usage, “national government component” and “provincial 

government component” may perhaps be taken to include the aforementioned 

legislative bodies, both of these terms are further defined in the PSA. 

 

17. “National government component” is stated to mean “a national government 

component referred to in section 7(2)”. “Provincial government component” is 

similarly stated to be that as referred to in s 7(2). Section 7(2) in turn states 

that “for the purpose of the administration of the public service there shall be- 

 

… 

                                                        
9
 Applicant’s supplementary heads at para 17; see also at para 19. 
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(c) national government components mentioned in column 1 of Part A of 

Schedule 3; and 

(d) provincial government components mentioned in column 1 of Part B of 

Schedule 3.” 

 

18. Parliament and the various provincial legislatures are notably absent from the 

closed lists of government components contained in the respective Parts of 

Schedule 3. Although the Applicant has suggested a legislative “architecture, 

which “is mirrored exactly” in the various statutes to which it refers,10 the 

abovementioned absence in the PSA can be compared with s 84(1)(a) of the 

COIDA, which regulates a different subset of employers, specifically “including 

Parliament and provincial legislatures”. 

 

19. Accordingly, s 84(1)(a) recognises two other individual employers outside of 

the national and provincial executive spheres of government, and which do 

not fall under the regulation of the PSA. 

 

Section 84(1)(a) of the COIDA 

 

20. Relying on s 84(1)(a) of the COIDA, the SCA found that “It goes without 

saying that employers individually liable are, first and foremost, employers as 

defined in the COIDA. They constitute a subset of employers singled out for 

specific treatment.”11 The legislative provision in question “makes it clear that 

                                                        
10

 Applicant’s supplementary heads at para 33. 
11

 SCA judgment at para 13, record 104. 
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certain employees are 'in the employ of the national and provincial spheres of 

government, including Parliament and provincial legislatures'”12 

 

21. In its supplementary heads, the Applicant now argues that “on a plain reading” 

the provision in question “contemplates that those employed in the national 

and provincial spheres are employed by one employer.” The Applicant goes 

on to state: “The section does not refer to those in the employ of ‘the national 

or provincial spheres of government’ but to those in the employ of ‘the 

national and provincial spheres of government’.”13 (Applicant’s emphasis)  

 

22. It submitted that the reason that the legislature used the word “and” rather 

than “or” in the provision in question, is that it did not purport to distinguish 

between the national government on the one hand and provincial 

governments on the other as two separate employers. At these two levels of 

government, employers for the purposes of the Act are individual departments 

or legislatures. This is borne out in s 39(2) of the COIDA, which refers back to 

s 84(1)(a)(i) and states that for the purposes of subsection (1), an employer 

referred to the latter section means “in the case of … national and provincial 

spheres of government, the respective heads of departments referred to in 

section 7 (3) of the Public Service Act, 1994” and in the case of Parliament or 

a provincial legislature, the Secretary to the legislature in question. 

 

23. With regard to s 39(2), the SCA held that “[t]he word ‘respective’ is of critical 

importance”: 

                                                        
12

 SCA judgment at para 13, record 104. 
13

 Applicant’s supplementary heads at para 32. 
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“It means that the heads of departments within the executive are not 

lumped together as a single employer. If ‘an employer’ is a head of 

department, employees working in one department are not employed 

by another department, whether at national or provincial level, or by the 

State as a whole.”14 

 

24. Notwithstanding that s 39(2) explicitly refers back to s 84(1)(a)(i), the 

Applicant in its supplementary heads, takes issue with this textual analysis, 

which, according to it, “misses the point”: “there are in terms of section 84(1), 

two separate employers, namely the state (consisting of the national and 

provincial government) on the one hand, and municipalities/local authorities 

on the other.” 15 

 

25. Sections 39(2) and 84(1)(a)(i) refer to each other and therefore ought to be 

interpreted harmoniously with each other. It is therefore submitted that it is the 

Applicant’s interpretation (which ignores the import of s 39(2)), rather, which 

runs counter to the wording and sense of the Act. 

 

26. Further, as stated in paragraphs 18 to 20 above, the categories of state 

entities contained in s 84(1)(a) of the COIDA, on the one hand, and “the 

scheme of the public service”16 as contained in s 197 of Constitution and the 

PSA, on the other, are not the same, s 84(1)(a) being more extensive. Further 

these two different categories of state entities were identified and regulated by 

                                                        
14

 SCA judgment at para 19, record 107. 
15

 Applicant’s supplementary heads at para 34. 
16

 Applicant’s supplementary heads at para 35. 



 12 

the legislature for entirely different purposes. The criticism that the SCA failed 

“to interpret section 84(1)(a)(i) of the COIDA”17 in line with this other statutory 

scheme is therefore entirely misplaced. 

 

Workmen’s’ Compensation Act 

 

27.  In making the argument presently under consideration, the Applicant further 

relies on the Workmen’s Compensation Act 30 of 1941, which Act was 

repealed in its entirety by the COIDA. 

 

28. The Applicant argues that “the two Acts have very strong similarities, including 

the inclusion of the State as an employer.” (Applicant’s emphasis) The 

Applicant refers to s 70 of the Workmen’s Compensation Act which it notes is 

“very similar” to s 84(1) of the COIDA. The Applicant does however note one 

difference between the two provisions, which we submit is highly material to 

the determination of the present dispute: Section 70(1)(a)(i) of the Workmen’s 

Compensation Act explicitly refers to “the State” as an employer, and as 

further comprising its constituent parts. This reference to “the State”, as a 

single unitary employer, is notably absent from s 84(1) of the COIDA. In this 

regard, it must be borne in mind that: 

 

“It is a general rule in the construction of statutes that a deliberate 

change of expression is prima facie taken to import a change of 

intention.”18 

                                                        
17

 Applicant’s supplementary heads at para 35. 
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29. This change of intention is manifested in the absence of any reference to “the 

State”, as a single unitary employer, in s 84(1) of the COIDA, which must be 

taken as referring to municipalities, local authorities, government departments 

at national and provincial level, and Parliament and the various separate 

provincial legislatures as separate employers for the purposes of the Act. 

 

30. In the premises, the meaning of the term “employer” as comprising “the State” 

can only be interpreted in the manner proposed by the SCA and by the 

Respondent in these and her original heads of argument. 

 

Conclusion 

 

31. The Applicant, in its main heads and supplementary heads of argument, has 

adduced two alternative arguments: first that “the State” must be understood 

in the general sense, including for the purposes of interpreting the COIDA, as 

comprising all arms and levels of government. Secondly, that “the State” for 

the purposes of the COIDA and several other statutes includes only the 

national and provincial spheres of government. Not only are both of these 

arguments incorrect, for the reasons adduced on behalf of the Respondent in 

these and her main heads of argument, they are mutually incompatible with 

each other. The Applicant has not explicitly stated which of these arguments it 

favours, but they cannot both be relied upon simultaneously. 

 

                                                                                                                                                                            
18

 R v Sisilane 1959 (2) SA 448 (A) at 453 F per Schreiner JA. 



 14 

32. For these further reasons, the Application ought to be dismissed with costs, 

such costs to include those of two counsel. 

 

M H van Heerden SC 

S Wagener 

Counsel for the Respondent 

Chambers, 

Cape Town 

15 May 2015 

 

 

 

 


