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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(CONSTITUTION HILL, BRAAMFONTEIN) 

 

CASE NO                 /2014 

SUPREME COURT OF APPEAL CASE NO. 506/2013 

 

In the matter between: 

 

THE MINISTER OF DEFENCE AND MILITARY VETERANS Appellant/Applicant 
 

and 

 
LIESL-LENORE THOMAS Respondent 
 
 

 
 

FOUNDING AFFIDAVIT 
 

 

 
 

I, the undersigned 

 
LEON JAMES MANUEL 

 

do hereby make oath and say: 

1. I am an admitted attorney of the High Court of South Africa and employed as 

a State Attorney by the Department of Justice and Constitutional 

Development.  I am the Applicant’s attorney of record in this application. 

2. The facts deposed to in this affidavit are true and correct and unless I state 

the contrary or the context indicates otherwise, are within my personal 

knowledge and belief. 
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3. To the extent that I rely on information supplied to me by others, I verily 

believe same to be correct. 

THE PARTIES 

4. The Appellant/Applicant (the “Applicant”) is the MINISTER OF DEFENCE 

AND MILITARY VETERANS, cited in her capacity as the political head of the 

Department of Defence. 

5. The Respondent is LIESL-LENORE THOMAS, a medical practitioner who 

initially instituted proceedings against the Applicant in the Western Cape 

Division of the High Court. 

NATURE OF THIS APPLICATION 

6. This is an application under Rule 19(2) of the Rules of this Court for leave to 

appeal against the judgment and orders of the Supreme Court of Appeal (the 

“SCA”) handed down on 11 September 2014.  A copy of the judgment (which 

contains the orders) of the SCA is attached marked “A”. 

7. The appeal before the SCA and the subject matter of this application, 

essentially concern the meaning and scope of the word “employer” and, as 

such, the interpretation of section 35(1) of the Compensation for 

Occupational Injuries and Diseases Act, 130 of 1993 (the “COIDA”), read 

with the definition of “employer” in section 1(xx) of the COIDA.  These 

sections provide as follows: 
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Section 35(1) of the COIDA 

“No action shall lie by an employee or any dependant of an employee for the 

recovery of damages in respect of any occupational injury or disease 

resulting in the disablement or death of such employee against such 

employee’s employer, and no liability for compensation on the part of such 

employer shall arise save under the provisions of this Act in respect of such 

disablement or death.” 

Definition of “employer” 

“‘employer’ means any person, including the State, who employs an 

employee. . .” (emphasis added) 

8. As will appear from paragraph 2 of the SCA judgment, the Respondent 

sustained injuries while working as a medical practitioner at premises that 

were under the control of the Applicant.  Her employment contract, reflected 

her employer as being the “Western Cape Provincial Government: 

Department of Health”. 

9. The Respondent lodged a claim with the Western Cape Provincial 

Department of Health under the COIDA.  In addition, she instituted a 

separate damages claim against the Applicant in the High Court. 

10. The Applicant raised a special plea in the High Court.  The Applicant 

contended that a damages claim against the Applicant was precluded by 

section 35(1) as it amounted to an action against the Respondent’s employer.  

The Applicant maintained (and maintains in this application) that, 

notwithstanding the nominal employer reflected on the Respondent’s 

employment contract, the Respondent was employed by the State and that 
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the claim against the Applicant is a claim against the State that is barred by 

s 35(1) of the COIDA. 

11. The special plea was upheld by the High Court.  The Respondent appealed 

the High Court’s order to the SCA.  The SCA upheld the appeal.  It 

substituted the order of the High Court with an order dismissing the special 

plea with costs. 

12. The SCA concluded (at paragraph 26 of its judgment) that: 

“All of this means, for the purposes of COIDA, and in particular s 35(1), the 

employer of Dr Thomas was not the State as a single, overarching entity, but 

the Head: Western Cape Department of Health.  It further means that s 35(1) 

does not find application in the action and Dr Thomas is entitled to pursue her 

claim against the Minister.  It follows that the special plea was incorrectly 

upheld and her claim incorrectly dismissed.” 

13. The primary consequence of this conclusion is that it is only the relevant 

organ or department of State that is the direct or nominal employer of an 

injured employee that is shielded from liability under section 35(1) of COIDA.   

Other organs or departments of State that may have caused or contributed to 

the injury are, accordingly, exposed to liability for damages under the 

common law. 

14. For the reasons set out below, the Applicant maintains that the SCA, with 

respect, erred in reaching this conclusion and that it would be in the interests 

of justice for this application to be granted. 
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CONSTITUTIONAL ISSUES / ARGUABLE POINT OF LAW OF GENERAL 

PUBLIC IMPORTANCE 

15. The interpretation of section 35(1) of the COIDA, read together with the 

definition of “employer” in section 1, requires a consideration of section 

197(4) of the Constitution of the Republic of South Africa (the 

“Constitution”), which provides for a single public service. 

16. As reflected in paragraph 25 of the SCA judgment, the Applicant contended 

that because s 197 of the Constitution requires provincial employees, such as 

the Respondent, to belong to a single public service, the State as a single 

entity, is their employer.  The SCA dismissed this contention, holding that, 

while provincial employees belong to a single public service, this does not 

mean that they are employed by a single employer.  The SCA referred to this 

Court’s decision in Premier, Western Cape v President of the Republic of 

South Africa.1  It held that, while this decision stopped short of specifically 

stating that a provincial government, or head of department in a provincial 

government, is the employer of public servants in its administration, this is 

made clear by other legislation, such as the Public Service Act 103 of 1994 

(the “PSA”). 

17. The SCA’s decision, and consequently, this application for leave to appeal, 

concerns the implications and interpretation of section 197 of the Constitution 

and this Court’s prior pronouncements concerning this section. 

                                            
1
  1999 (3) SA 657 (CC). 
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18. Sections 40 and 41 of the Constitution are also implicated in this application.  

In the High Court, the Respondent argued that because she was employed 

by the Western Cape Provincial Government: Department of Health (and not 

the Government or the State), which is a distinctive sphere of government in 

terms of sections 40 and 41 of the Constitution, she was not barred from 

suing the Applicant. 

19. The Applicant submitted in the SCA (and persists with this submission in this 

application) that there is no merit in this argument, for the following reasons: 

19.1. Section 40 of the Constitution defines the model of Government 

contemplated in the Constitution.  In terms of this section, the 

Government consists of three spheres: the national, provincial and 

local spheres of government.  These spheres are distinct from one 

another and yet interdependent and interrelated. 

19.2. In Ex parte: Chairperson of the Constitutional Assembly: In re: 

Certification of the Constitution of the Republic of South 

Africa,2 this Court held that the Constitutional Principles did not 

contemplate the creation of sovereign and independent provinces; 

on the contrary, they contemplate the creation of one sovereign 

State in which the provinces will have only those powers and 

functions allocated to them by the Constitution. 

19.3. While the spheres of government are described in section 40 of the 

Constitution as being distinctive, they remain constituent parts of a 

                                            
2
  1996 (4) SA 744 (CC) at p 850, para [259]. 
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unitary or single government.  Accordingly, whilst the Respondent 

may be employed in one sphere (the provincial department of 

health), her employer remains the Government, of which the 

provincial sphere is but a part. 

19.4. Section 41 of the Constitution, devolves governmental powers in 

various ways.  It does so by dividing legislative and executive power 

amongst the three spheres of government.3  Once governmental 

power is divided in this way, it becomes necessary to allocate 

powers to each sphere of government.4  Although the Western Cape 

Provincial Government enjoys legislative and executive powers, it 

does not follow that it is not part of the Government of the Republic 

of South Africa.  Each sphere of government is granted the 

autonomy to exercise its powers and perform its functions within the 

parameters of its defined space.5 

19.5. Although the different spheres of government exercise their powers 

and functions in terms of the provisions of the Constitution, it does 

not follow that an employee of a provincial government or 

department, is not an employee of the Government or the State.  

The Applicant submits that such an employee, is an employee of the 

Government or the State, but in a distinctive sphere of government. 

                                            
3
  Maccsand v City of Cape Town 2011 (6) SA 633 (CC) at page 637 para [10]. 

4
  The Constitution achieves this by s 44 (national legislative competence); s 85(2) (national 

executive competence); s 104 (provincial legislative competence); s 125(2) (provincial 
executive competence: and ss 156(1) and (2) (local executive and legislative competence).  
Schedule 4 of the Constitution lists functional areas of concurrent national and provincial 
legislative competence and Schedule 5 lists functional areas of executive provincial 
competence. 

5
  Johannesburg Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) at 

page 199 para [43]. 
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20. The Applicant accordingly submits, that this application concerns 

constitutional matters within the meaning of section 167(3)(b)(i) of the 

Constitution. 

21. In addition, the Applicant submits that even if this application did not concern 

a constitutional matter, the pertinent issue addressed in the SCA judgment 

and in this application, concerns an arguable point of law of general public 

importance which ought to be considered by this Court, as contemplated in 

section 167(3)(b)(ii) of the Constitution: 

21.1. The issue before the SCA and in this application, is the interpretation 

of section 35(1) of COIDA, in particular, the question as to who is to 

be regarded as the employer of a public service employee (against 

whom the employee cannot institute a damages claim). 

21.2. As set out above, the SCA did not regard the State or Government 

as the employer, but rather the head of the particular provincial 

government department, reflected as the employer on the 

Respondent’s employment contract. 

21.3. As a consequence, a public service employee who sustains injuries 

in the course of his or her employment, may institute an action for 

damages against any other department or organ of state that may 

have caused or contributed to those injuries. 

21.4. A public service employee would be prohibited from instituting an 

action as referred to in paragraph 21.3 above, if he or she were to be 

regarded as being employed by the State for the purposes of 
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section 35(1) of the COIDA.  The SCA’s finding that this is not the 

manner in which the COIDA is to be interpreted, consequently 

materially broadens the scope of potential liability of the fiscus. 

21.5. The increased liability of the fiscus (and consequent application of 

taxpayers’ funds in this regard) and the scope of the remedies 

available to public service employees under the COIDA, are clearly 

issues of general public importance.  In light of the SCA judgment 

and the submissions set out herein, the interpretation of 

section 35(1) of the COIDA is patently an arguable point of law. 

22. The Applicant accordingly submits, that this application concerns matters that 

properly fall to be determined by this Court under section 167(3) of the 

Constitution. 

GROUNDS UPON WHICH THE SCA DECISION IS DISPUTED 

23. As set out above, the Applicant submits, that the SCA erred in reaching the 

conclusion that the Respondent’s employer for the purposes of section 35(1) 

was not the State, but the head of the Western Cape Department of Health 

and that she was consequently not barred by section 35(1), from pursuing a 

damages claim against the Applicant. 

24. There are a number of inter-related bases upon which the Applicant contends 

that this conclusion is flawed.  Each of these are addressed in turn. 
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Undue reliance on sections 84 and 35 of the COIDA 

25. Referring to the general approach to statutory interpretation set out in Cool 

Ideas 1186 CC v Hubbard,6 which enjoins a court to have regard to the 

context in which a statutory provision is located, the SCA relied in particular, 

on sections 84(1) and 39(2) of the COIDA for the purposes of interpreting 

section 35(1). 

26. Section 84(1) exempts certain employers from being assessed for the 

purposes of making contributions to the compensation fund.  Employers 

under section 84(1)(a) are defined as “employer[s] individually liable” in terms 

of section 1(xxi) of the COIDA and their employees may look to them (rather 

than the compensation fund) for compensation under the COIDA.7 

27. Section 84(1)(a) distinguishes between employees in the employ of: 

27.1. the national and provincial spheres of government; 

27.2. a local authority that has obtained a certificate of exemption in the 

circumstances contemplated under section 84(1)(a)(ii); 

27.3. a municipality that has been granted exemption under section 84(2). 

28. Relying on this provision, the SCA concluded (at paragraph 14 of the 

judgment) that each local authority and municipality referred to in 

section 84(1)(a), must be regarded as an individual employer and that each 

                                            
6
  2014 (4) SA 474 (CC). 

7
  Section 29 of the COIDA. 
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of these is a different employer from the national and provincial spheres of 

government. 

29. While section 84(1) may indeed contemplate local authorities, municipalities 

and the national and provincial spheres of government as distinct employers 

for the purposes of determining those who are liable to be assessed for the 

purposes of contributions to the fund, this does not mean that the word  

“employer” must be similarly segregated for the purposes of section 35(1) of 

the COIDA. 

30. The COIDA defines and treats employers differently for different purposes.  

For example, section 39(1) of the COIDA requires an employer to report an 

accident within 7 days of receiving notice of the accident.  Section 39(2) goes 

on to state that “for the purposes of subsection (1)”, an employer means: 

30.1. in the case of the national and provincial spheres of government, the 

respective heads of department; 

30.2. in the case of Parliament, the Secretary to Parliament; and 

30.3. in the case of a provincial legislature, the Secretary of the legislature 

in question. 

31. For the purposes of section 39(1), therefore, the relevant employer is 

regarded as the titular head of the department or secretary to parliament or 

the provincial legislature, while section 84 refers to the spheres/departments 

of government themselves.  Thus, who is to be regarded as the employer, 

differs depending on the wording and the purpose of the relevant section. 
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32. Whilst section 84 admittedly recognises separate components of Government 

as being either exempt from the payment of assessments or being entitled to 

apply for such exemption, this is only a matter of detail as regards funding of 

the compensation fund, but it not decisive of whether the different 

components each constitute a separate employer. 

33. Furthermore, section 88(1) (on which the SCA also relied in paragraph 15 of 

its judgment) does not take the matter further: it is but a matter of detail which 

serves to regulate the question of payment by the various components.  It 

does not do violence to the notion that the State, through its distinctive 

components, is a single employer. 

34. The Applicant accordingly submits, that the SCA placed undue emphasis on 

sections 84(1) and 88 for the purposes of determining who may be regarded 

as an employer under section 35(1) of the COIDA. 

35. The SCA’s reliance on section 39(2) for the purposes of the interpretation of 

section 35(1) is also, with respect, flawed: 

35.1. In paragraph 21 of its judgment, the SCA considered the provisions 

of section 39 set out in paragraph 30 above. 

35.2. It concluded that “it is thus clear that each head of each department 

in the ‘national and provincial spheres of government’ … is ‘an 

employer’ for the purposes of COIDA.”  With respect, this conclusion 

cannot be correct, as it is inconsistent with the wording of section 39.  

It is clear from section 39(2), that a head of a department, is an 
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employer for the purposes of section 39(1) of the COIDA only, not for 

any other purpose as contemplated in the provisions of the Act. 

36. The SCA summarised its findings in relation to section 84(1) and 39(2) as 

follows (in paragraph 23 of its judgment): 

“In summary, therefore, the significance of s 84(1) read with s 39(2) is as 

follows:  A clear distinction is drawn between the heads of the listed 

departments who are the employers in the national and provincial spheres of 

government.  These are distinguished from the employers in the legislative 

bodies in these spheres.  These are in turn distinguished from the employers 

in the sphere of local government.” 

37. It is submitted, that the above conclusion of the SCA stems from an incorrect 

reading of section 39(2) as identified above.  Section 39(2) in fact provides 

that its determination of who constitutes an employer (i.e. the titular head of 

department or secretary of parliament/a provincial legislature) applies only for 

the purposes of the accident notification provisions of section 39(1), and not 

for the purposes of the COIDA as a whole, as the SCA incorrectly concluded. 

38. The SCA acknowledged, in paragraph 19 of its judgment, that “at the level of 

grammar, it is possible to construe s 84(1)(a)(i) as referring to a single 

employer when it is considered in isolation”, but that “other provisions in the 

COIDA militate against this construction” and that “the key provision in this 

regard is section 39(2)”.  However, it is evident from what is set out above, 

that the SCA’s interpretation of section 39(2) is not borne out by the text.  The 

Applicant submits, therefore, that the “key provision” identified by the SCA as 

militating against the possibility that section 84(1)(a)(i) might be interpreted 

as referring to a single employer, does not support its conclusion. 
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39. The Applicant accordingly submits, that the SCA’s reliance on sections 84(1) 

and 39(2) for the purposes of interpreting section 35(1), was misplaced. 

Unsustainable binary distinction between employees of State and employees 

of departments and organs of State. 

40. The SCA concluded that because provisions such as section 84(1) and 39(2) 

refer to different spheres of government and heads of department, as 

employers, it can only be those separate parts of government that are to be 

regarded as employers for the purposes of the COIDA, rather than the State .  

It held (in paragraph 21 of the judgment) that “the COIDA thus envisages 

multiple employers in each of the various spheres of government as opposed 

to treating the State as a single employer” and (in paragraph 17 of the 

judgment) that “because each municipality and local authority is regarded as 

a separate employer, this can only mean that ‘the State’ is not regarded by 

the COIDA as the employer of the employees working for all of its constituent 

parts.” 

41. The Applicant submits, that the above line of reasoning draws an 

inappropriate binary distinction between the State as employer, on the one 

hand, and multiple employers in each of the various spheres of government, 

on the other.  The SCA’s reasoning is that where legislation such as the 

COIDA, contemplates multiple employers in various spheres of government, 

there is no place for the State as employer. 

42. The Applicant submits, however, that there is nothing in the COIDA that 

mandates this binary distinction and that it is permissible, within the meaning 

of COIDA, to regard an employee as being in the employ of a particular 
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national or provincial government department, while still being employed by 

the “State” for the purposes of section 35(1) of the COIDA. 

43. Indeed, the SCA’s conclusion that the COIDA envisages employers in each 

of the various spheres of government, rather than treating the State as a 

single employer, is inconsistent with the text of section 1(xx) of the COIDA 

which defines an employer as “any person, including the State, who employs 

an employee”.  The plain reading of this provision clearly contemplates the 

State as an employer, whereas the SCA’s interpretation, precludes the State 

from being regarded as an employer for the purposes of COIDA. 

Other relevant legislation 

44. The SCA referred to the PSA8 in support of its interpretation of employer for 

the purposes of the COIDA.  In paragraph 25 of its judgment, the SCA 

referred to various provisions of the PSA that refer to different departments at 

national and provincial level, as employers of members of the public service. 

45. As set out above, however, section 40 of the Constitution refers to the 

different spheres of government as constituent parts of a single government.  

Thus, while employees may be regarded as employees of national or 

provincial departments under the PSA, they are nevertheless employees of a 

single government of which the departments are constituent parts. 

46. Apart from this, however, there are other legislative instruments to which the 

SCA did not refer, that clearly point to the State, rather than the constituent 

parts of the State, as the employer of public service employees.  While the 

                                            
8
  Defined above as the Public Service Act. 
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interpretation of these legislative provisions is not determinative of the 

meaning of the relevant provisions of the COIDA, the Applicant submits that 

this is an appropriate case in which regard may be had to the common 

construction placed on the same words in other legislation.9 

The Labour Relations Act 

47. Section 157(2)(b) of the Labour Relations Act 66 of 1995 (the “LRA”), for 

example, provides as follows: 

“The Labour Court has concurrent jurisdiction with the High Court in respect 

of any alleged or threatened violation of any fundamental right entrenched in 

Chapter 2 of the Constitution of the Republic of South Africa, 1996, and 

arising from – 

… 

(b) any dispute over the constitutionality of any executive or 

administrative act or conduct, or any threatened executive or 

administrative act or conduct, by the State in its capacity as an 

employer.” (emphasis added) 

48. Section 158(1)(h) similarly provides that: 

“The Labour Court may -  

… 

(h) review any decision taken or any act performed by the State in its 

capacity as employer, on such grounds as are permissible in law.” 

(emphasis added) 

49. In terms of the LRA, therefore, there is no question that the State acts as 

employer.  It is regarded as a singular employer, acting through its various 

                                            
9
  See Greater Johannesburg TMC v Eskom 2000 (1) SA 866 (SCA) at para 20. 
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organs and departments.  This is consistent with the interpretation of these 

provisions by this Court.10 

50. The provisions of the LRA were considered in some detail by the Labour 

Appeal Court in Member of the Executive Council for Transport: KwaZulu 

Natal v Jele.11  In that case, the appellants contended that the respondent’s 

employer was the KwaZulu Natal MEC for Health, whereas the respondent 

contended that it was the state.12  The Court considered sections 40 and 197 

of the Constitution, holding that: 

“It is clear from s 197(4) of the Constitution that employees employed in the 

provincial governments are part of the public service particular in the light of 

the definition of public service in the Act.  It is clear from s 197(3) of the 

Constitution that provincial governments have the authority or power to 

recruit, appoint, transfer, promote and dismiss members of the public service 

in their administrations.  It is also clear from the definition of ‘organ of State 

that a department in a provincial administration is an organ of State.” 

51. The Court concluded that, for the purposes of the LRA: 

“there can be no doubt that the state is an employer.  The respondent was 

employed by a provincial department.  A provincial department is part of the 

state.”13 

                                            
10

  For example in Gcaba v Minister for Safety and Security and Others 2010 (1) SA 238 
(CC) at paras 64 to 72 and Chirwa v Transnet Limited and Others 2008 (4) SA 367 (CC) 
at paras 65 and 66. 

11
  (2004) 25 ILJ 2179 (LAC). 

12
  At para 7 of the judgment. 

13
  At para 17. 
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52. The Labour Appeal Court consequently concluded that the State is to be 

regarded as the employer of public service employees for the purposes of the 

LRA. 

Basic Conditions of Employment Act 

53. Similarly, the Basic Conditions of Employment Act 75 of 1997 (the “BCEA”) 

defines an employee as “any person, excluding an independent contractor, 

who works for another person or for the State.”  The BCEA therefore also 

contemplates the State, rather than its constituent parts, as the employer of 

public service employees. 

Government Employees Pension Law 

54. The Government Employees Pension Law 1996 (the “GEPL”) defines 

“employer” differently, depending on the relevant provisions of the GEPL in 

issue.  It defines an “employer”, firstly, as the relevant government 

department or administration (or titular head), but only for the purposes of the 

collection and payment of pension fund contributions, the administration of 

fund membership matters and the payment of benefits to members.  

Secondly, it defines an employer “for all other purposes of this Law” as “the 

Government”. 

55. The GEPL therefore, also contemplates the “Government” as a single 

employer of public service employees. 

56. The Applicant submits, that there are therefore other statutes to which the 

SCA did not refer, that should properly be taken into account for the purposes 

of ascertaining the identity of the Respondent’s employer for the purposes of 
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section 35(1) of the COIDA.  As set out above, the section simply prohibits an 

employee from claiming damages against his or her employer.  An employer 

is defined as “any person, including the State, who employs an employee.”  

The legislation referred to above lends support to the plain reading of this 

provision, namely, that the State is to be regarded as an employer of public 

service employees and that consequently, a public service employee, is 

prohibited from claiming damages against the State and all its constituent 

parts under section 35(1) of the COIDA. 

Constitutional interpretation 

57. The Applicant submits (as a further basis upon which the SCA, with respect, 

erred) that the SCA did not give sufficient weight to sections 40 and 197(4) of 

the Constitution and did not analyse these provisions in sufficient detail. 

58. For the reasons set out above, the Applicant submits, that the State or 

Government, is the employer of all members of a single public service.  Thus 

national or provincial departments, are, constituent parts or organs of a single 

State, as reflected in section 40 of the Constitution.  A public service 

employee cannot be in the employ of an organ of State without being 

employed by the State itself. 

59. In relation to section 197(4) of the Constitution, it is significant to observe that 

the framers of the Constitution studiously avoided using the word “employ” in 

this section.  It simply provides that the “provincial governments are 

responsible for the recruitment, appointment, promotion, transfer and 

dismissal of members of the public service”.  The section refers only to the 

incidents of employment, not to employment itself.  The framers of the 



20 
 

Constitution could easily have said that the provincial governments are 

responsible for the “employment” of members of the public service, but they 

did not do so. 

60. The principles of statutory interpretation in Cool Ideas 1186 CC, to which the 

SCA referred, require statutes to be interpreted consistently with the 

Constitution.14  The Applicant submits, that interpreted in the light of 

sections 197 and 40 of the Constitution, section 35(1) contemplates the State 

as being the employer of public service employees. 

Insufficient reference to relevant authorities 

61. The SCA furthermore did not have regard to relevant High Court decisions 

that dealt pertinently with the interpretation of section 35(1) of the COIDA.  In 

Briel v Minister van Veiligheid en Securiteit,15 for example, the then 

Transvaal Provincial Division held, that for the purposes of section 35(1), the 

national departments of Correctional Services and of Safety and Security, 

were both components of the State and that the employees of those 

departments were employees in the service of the Government of the 

Republic: 

“Dit bring my by die tweede spesiale pleit.  Dit is soos volg:  Die eerste vier 

eisers en die twee oorledenes was ten tye van die voorval werknemers van 

die Departement Korrektiewe Dienste.  Gemelde department sowel as die 

verweerder is komponente van die Staat en onderafdelings van die regering 

van die Republiek van Suid-Afrika.  Die gemelde persone was derhalwe 

werknemers in diens van die regering van die Republiek van Suid Afrika.  

                                            
14

  See para 8 of the SCA judgment. 

15
  [1997] 3 All SA 132 (T). 
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Alhoewel die verweeder gesiteer word as die Minister van Veiligheid en 

Sekuriteit is die aksie een teen die regering van die Republiek van Suid-

Afrika.  Artikel 35 van die Wet op Vergoeding vir Beroepsbeserings en 

Siektes 130 van 1993 . . . sluit ‘n gemeenregtelike eis soos dié van die eisers 

uit in die lig van die feit dat die beserings wat opgedoen is en, in die geval 

van die oorledenes, tot hul dood gelei het, beroepsbeserings is soos in die 

gemelde wet omskryf.”16 

62. Despite the fact therefore, that other courts have grappled with the issues 

confronted by the SCA, the said Court did not, however, address the contrary 

views expressed by these Courts in relation to section 35(1). 

Section 36 of the COIDA 

63. Lastly the Applicant contends that the SCA did not have regard to section 36 

of the COIDA, which provides as follows: 

“(1) If an occupational injury or disease in respect of which compensation 

is payable, was caused in circumstances resulting in some person 

other than the employer of the employee concerned (in this section 

referred to as the “third party”) being liable for damages in respect of 

such injury or disease –  

(a) the employee may claim compensation in terms of this Act 

and may also institute action for damages in a court of law 

against the third party; and 

(b) the Director-General or the employer by whom compensation 

is payable may institute action in a court of law against the 

third party for the recovery of compensation that he is obliged 

to pay in terms of this Act.” 

                                            
16

  At page 135. 
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64. The SCA’s conclusion that an employer for the purposes of the COIDA is the 

relevant government department (rather than the State itself) has the 

untenable consequence that under section 36(1), the relevant government 

department that pays compensation would be entitled to sue another 

government department (that caused the injury) to recover the compensation 

paid.  Such inter-governmental litigation would not be desirable and certainly 

cannot have been within the contemplation of the Legislature.  This is, 

however, the necessary consequence of regarding individual departments as 

employers, rather than the State itself. 

65. The aforesaid consequences would also be contrary to the principles of co-

operative government and intergovernmental relations set out in section 41 of 

the Constitution, in particular, the resolution of disputes outside of the courts, 

as contemplated in section 41(3). 

66. For all the reasons set out above, therefore, the Applicant contends that the 

SCA erred in its interpretation of section 35(1) and that the employer of a 

public service employee must be regarded as the State itself for the purpose 

of this section. 

INTERESTS OF JUSTICE 

67. The Applicant submits, that it would in the interests of justice for the 

application to be granted, as contemplated in section 167(6) of the 

Constitution. 
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68. There can be no question about the fact that this appeal raises matters of 

great importance.  It relates to the extent of the State’s liability for 

occupational injuries and the application of taxpayers’ funds.  In addition, this 

appeal concerns the scope of the remedies available to public service 

employees under the COIDA, who comprise a substantial portion of the 

South African workforce and, accordingly, there is a material public interest in 

this Court’s determination of the issues raised. 

69. In addition, the Applicant submits, for the reasons set out above, that there 

are strong prospects of success should leave to appeal be granted. 

70. For obvious reasons, the Applicant has not applied and does not intend to 

apply, for leave or special leave to appeal, to another court, as contemplated 

in Rule 19(3)(d). 

CONCLUSION 

71. On the basis of what I have set out above, I respectfully submit that the 

Applicant is entitled to the relief as sought and I therefore pray for an order in 

accordance with the Notice of Motion. 
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LEON JAMES MANUEL 

  

SIGNED AND SWORN TO BEFORE ME AT _____________ ON THIS ______ DAY 
OF ________________ 2014, THE DEPONENT HAVING ACKNOWLEDGED THAT 
HE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, THAT 
HE HAS NO OBJECTION TO TAKING THIS OATH, THAT HE CONSIDERS THE 
OATH TO BE BINDING ON HIS CONSCIENCE AND HE UTTERED THE WORDS “I 
SWEAR THAT THE CONTENTS HEREOF ARE TRUE SO HELP ME GOD”. 

 

_______________________________ 

COMMISSIONER OF OATHS 


