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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE CCT 168/14 

 

In the matter between: 

 

THE MINISTER OF DEFENCE AND MILITARY VETERANS Applicant 
 

and 

 
LIESL-LENORE THOMAS Respondent 
 

 
 

APPLICANT’S PRACTICE NOTE 
 

 

 

A. Nature of proceedings 

Application for leave to appeal from a judgment of the Supreme Court of 

Appeal 

B. The issues to be argued by the Applicant 

(i) That this matter falls within the jurisdiction of this Court as it concerns 

constitutional issues within the meaning of section 167(3)(b)(i) of the 

Constitution, alternatively an arguable point of law of general public 

importance which ought to be considered by this Court, as 

contemplated in section 167(3)(b)(ii) of the Constitution. 

(ii) That it is in the interests of justice that leave to appeal should be 

granted. 
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(iii) The correct interpretation of section 35(1) of the Compensation for 

Occupational Injuries and Diseases Act, 130 of 1993 (the “COIDA”) 

and, in particular, the meaning and scope of the word “employer” in 

section 35(1), read together with its definition in section 1(xx) of the 

COIDA. 

C. Portions of the record that are relevant to the Applicant’s argument 

(i) Applicant’s Special Plea in the High Court (14-20) 

(ii) Respondent’s Replication in the High Court (28-32) 

(iii) Respondent’s Letter of Appointment and Contract of Employment (33-

42) 

(iv) High Court judgment (Saldanha J) (44-83) 

(v) Supreme Court of Appeal judgment (98-111) 

(vi) Founding Affidavit (leave to appeal) (115-138) 

(vii) Opposing Affidavit (142-161) 

(viii) Agreed Statement of Facts (165-169) 

D. Estimated duration of oral argument  

Not more than one day. 

E. Summary of Argument 

(i) The Respondent sustained injuries while working as a medical 

practitioner at premises that were under the control of the Applicant.  
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Her employment contract reflected her employer as being the “Western 

Cape Provincial Government: Department of Health”. 

(ii) The Respondent lodged a claim with the Western Cape Provincial 

Department of Health under the COIDA.  In addition, she instituted a 

separate damages claim against the Applicant in the High Court. 

(iii) The Applicant submits that the damages claim is precluded by 

section 35(1) of the COIDA, which precludes a damages action by an 

employee against his or her employer in respect of occupational injury 

or death. 

(iv) In this regard, the Applicant submits that the Respondent’s employer, 

for the purposes of section 35(1) of the COIDA, is the State and, as 

such, a claim against the Applicant (being a component of the State) is 

precluded by that section. 

(v) The Applicant relies on the definition of “employer” in section 1(xx) of 

the COIDA, which defines the term as “any person, including the State, 

who employs an employee. . .” (emphasis added). 

(vi) The Applicant submits that the Supreme Court of Appeal erred in 

respect of its textual and contextual interpretation of section 35(1) and 

section 1(xx) of the COIDA and its conclusion based thereon that the 

Respondent’s employer for the purposes of section 35(1) is not the 

State but the head of the Western Cape Provincial Department of 

Health, thus permitting a damages action against the Applicant. 



4 
 

(vii) The Applicant submits that this application falls within the jurisdiction of 

this Court as it concerns constitutional issues within the meaning of 

section 167(3)(b)(i) of the Constitution, alternatively, an arguable point 

of law of general public importance which ought to be considered by 

this Court, as contemplated in section 167(3)(b)(ii) of the Constitution. 

F. Authorities on which particular reliance will be placed 

(i) Greater Johannesburg Transitional Metropolitan Council v Eskom 

2000 (1) SA 866 (SCA) 

(ii) Ex parte: Chairperson of the Constitutional Assembly: In re: 

Certification of the Constitution of the Republic of South Africa 

1996 (4) SA 744 (CC) 

(iii) Member of the Executive Council for Transport: KwaZulu Natal v 

Jele (2004) 25 ILJ 2179 (LAC) 

(iv) Briel v Minister van Veiligheid en Securiteit [1997] 3 All SA 132 (T) 

(v) Paulsen and Another v Slip Knot Investments 777 (Pty) Limited 

(CCT 61/14) [2015] ZACC 5 (24 March 2015) 
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