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INTRODUCTION 

1. This is an application under Rule 19(2) of the Rules of this Court for leave to 

appeal against the judgment and orders of the Supreme Court of Appeal (the 

“SCA”) handed down on 11 September 2014. 

2. The appeal before the SCA and the subject matter of this application concern 

the interpretation of section 35(1) of the Compensation for Occupational 

Injuries and Diseases Act, 130 of 1993 (the “COIDA”) and, in particular, the 

meaning and scope of the word “employer” in section 35(1), read together 

with its definition in section 1(xx) of the COIDA. 

3. Section 35(1) of the COIDA provides as follows: 

“No action shall lie by an employee or any dependant of an employee for the 

recovery of damages in respect of any occupational injury or disease 

resulting in the disablement or death of such employee against such 

employee’s employer, and no liability for compensation on the part of such 

employer shall arise save under the provisions of this Act in respect of such 

disablement or death.” 

4. Section 1(xx) of the COIDA defines “employer” as follows: 

“‘employer’ means any person, including the State, who employs an 

employee. . .” (emphasis added) 

5. The Respondent sustained injuries while working as a medical practitioner at 

premises that were under the control of the Applicant.1  Her employment 

                                            
1
  Agreed Statement of Facts, paras 1, 2,3, 6 and 7, record 165-166. 
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contract reflected her employer as being the “Western Cape Provincial 

Government: Department of Health”.2 

6. The Respondent lodged a claim with the Western Cape Provincial 

Department of Health under the COIDA.3  In addition, she instituted a 

separate damages claim against the Applicant in the High Court.4 

7. The Applicant raised a special plea in the High Court.5  The Applicant 

contended that a damages claim against the Applicant was precluded by 

section 35(1) as it amounted to an action against the Respondent’s employer.  

The Applicant maintained (and maintains in this application) that, 

notwithstanding the nominal employer reflected on the Respondent’s 

employment contract, the Respondent was employed by the State and that 

the claim against the Applicant is a claim against the State that is barred by 

s 35(1) of the COIDA. 

8. The special plea was upheld by the High Court.6  The Respondent appealed 

the High Court’s judgment and order to the SCA.  The SCA upheld the 

appeal.7  It substituted the order of the High Court with an order dismissing 

the special plea with costs. 

                                            
2
  Agreed Statement of Facts, para 5, record 166. 

3
  Agreed Statement of Facts, para 8, record 166. 

4
  Agreed Statement of Facts, para 9, record 166. 

5
  Agreed Statement of Facts, para 10, record 167.  The special plea itself is at record 14-19. 

6
  The High Court judgment is at record 44-83. 

7
  The SCA judgment is at record 98-111. 
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9. The SCA concluded (at paragraph 26 of its judgment)8 that: 

“All of this means, for the purposes of COIDA, and in particular s 35(1), the 

employer of Dr Thomas was not the State as a single, overarching entity, but 

the Head: Western Cape Department of Health.  It further means that s 35(1) 

does not find application in the action and Dr Thomas is entitled to pursue her 

claim against the Minister.  It follows that the special plea was incorrectly 

upheld and her claim incorrectly dismissed.” 

10. The primary consequence of this conclusion is that it is only the relevant 

organ or department of State that is the direct or nominal employer of an 

injured employee that is shielded from liability under section 35(1) of COIDA.   

Other organs or departments of State that may have caused or contributed to 

the injury are, accordingly, exposed to liability for damages under the 

common law. 

11. For the reasons set out below, the Applicant maintains that: 

11.1. the SCA, with respect, erred in reaching this conclusion and that the 

appeal should accordingly be upheld on the merits; 

11.2. this application falls within the jurisdiction of this Court as it concerns 

constitutional issues within the meaning of section 167(3)(b)(i) of the 

Constitution, alternatively an arguable point of law of general public 

importance which ought to be considered by this Court, as 

contemplated in section 167(3)(b)(ii) of the Constitution; and 

11.3. that it would be in the interests of justice for the application for leave 

to be granted. 

                                            
8
  Record 110. 
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12. In these submissions we address the merits of the appeal (in particular the 

grounds on which the Applicant submits the SCA erred and the interpretation 

of section 35(1) of the COIDA) before turning to the considerations relevant 

to the application for leave to appeal. 

MERITS OF THE APPEAL 

13. As set out above, the Applicant submits that the SCA erred in reaching the 

conclusion that the Respondent’s employer for the purposes of section 35(1) 

was not the State, but the head of the Western Cape Department of Health 

and that she was consequently not barred by section 35(1), from pursuing a 

damages claim against the Applicant. 

14. There are a number of inter-related bases upon which the Applicant contends 

that this conclusion is flawed.  We address each of these in turn. 

The State as employer 

15. As set out above, section 1(xx) of the COIDA defines an employer as “any 

person, including the State, who employs an employee.”  The plain reading of 

this provision clearly contemplates the State as employer. 

16. The SCA, however, held that the COIDA does not define what is meant by 

“the State” and that the definitions set out in the Act do not themselves assist 

in resolving whether the State or a component of the State is regarded as an 

employer under section 35(1) of the COIDA.9  It concluded, with reference to 

its decision in Holeni v Land and Agricultural Development Bank of 

                                            
9
  At para 9 of the SCA judgment, record 103. 
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South Africa,10 that the State as a concept does not have a universal 

meaning, that its meaning will depend on the context and, therefore, that the 

legislative context of the COIDA would determine its meaning in the present 

case.11 

17. This approach is consistent with the SCA’s remarks in Mateis v Ngwathe 

Plaaslike Munisipaliteit en Andere,12 where the Court referred to the 

concept of the State as an amorphous juridical-political term which does not 

have any fixed, general meaning, but must be determined in respect of each 

statute in which it appears. 

18. We submit, however, that the SCA erred to the extent that it declined to 

attribute any independent meaning to “the State”, leaving this to determined 

solely with reference to the context within which it is used in the COIDA.  We 

further submit that, while the context may be of assistance in interpreting the 

term for the purposes of the COIDA, “the State” as a concept has a meaning 

independent of the legislative context in which it is used and that the SCA 

over-emphasised its indeterminacy.  These submissions are based on the 

considerations that follow. 

19. The dicta of the SCA in both Holeni and Mateis rely on the academic work of 

Baxter.13  While Baxter observes that the term “the State” is used 

inconsistently (as noted in Holeni), he is nevertheless able to derive a broad 

                                            
10

  2009 (4) SA 437 (SCA). 

11
  Paras 10 & 11 of the SCA judgment, record 103. 

12
  2003 (4) SA 361 (SCA) at para 7. 

13
  Holeni supra at paras 11 & 12, with reference to Baxter Administrative Law pp 94-96; 

Mateis supra at para 7, with reference to Greater Johannesburg Transitional 
Metropolitan Council v Eskom 2000 (1) SA 866 (SCA) at paras 14-16, which, in turn, 
refers to Baxter Administrative Law p 95. 
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meaning generally attributed to the term in practice, which he expresses as 

follows:14 

“In summary, one may say that, as a rough description, ‘the State’ appears to 

be a collective noun for: 

(a) the collective wealth (‘estate’) and liabilities of the sovereign territory 

known as the ‘Republic of South Africa’ which are not owned or owed 

by private individuals or corporations; and 

(b) the conglomeration of organs, instruments and institutions which have 

as their common purpose the ‘management’ of the public affairs, in 

the public interest, of the residents of the Republic of South Africa as 

well as those of her citizens abroad in their relations with the South 

African ‘Government’.” 

20. In the Greater Johannesburg Transitional Metropolitan Council v 

Eskom,15 the SCA appears to have been less hesitant in ascribing a 

meaning to “the State” than it was in Holeni and in the present case, albeit 

that it recognised that the term is used inconsistently in legislation and is 

context-dependant.  Having quoted Baxter’s definition above and then a 

definition thereof from the Shorter Oxford Dictionary,16 the SCA in Eskom 

stated the following:17 

“In its ordinary meaning for the purposes of domestic law the word is 

frequently used to include all institutions which are collectively concerned 

with the management of public affairs unless the contrary intention appears. 

In this sense the State may manifest itself nationally (through the executive or 

                                            
14

  Baxter “‘The State’ and Other Basic Terms in Public Law” (1982) 99 SALJ 212 at 225-6.  

15
  2000 (1) SA 866 (SCA). 

16
  At para 14. 

17
  At para 15. 
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legislative arm of central government), provincially, locally and, on occasions, 

regionally.” 

21. The SCA went on to cite the following dictum from the House of Lords 

decision in Chandler and Others v Director of Public Prosecutions:18 

“But the more precise use of the word “State”, the use to be expected in a 

legal context, and the one which I am quite satisfied for reasons which I shall 

give later was intended in this statute, is to denote the organs of government 

of a national community”. 

22. In Ingonyama Trust v Ethekwini Municipality,19 the SCA cited both Holeni 

(as to the inconsistent usage, lack of universal meaning and lack of inherent 

characteristics of the term “State”) and Eskom, without comment on the latter 

decision, and without preferring the one over the other (despite the apparent 

conflict of the two positions). 

23. The SCA appears, therefore, to have adopted inconsistent approaches to the 

concept of “the State”.  The open indeterminacy attributed to the concept in 

the present case is in conflict with the SCA’s earlier pronouncements in the 

Eskom decision. 

24. The term has previously been considered by this Court.  In Independent 

Electoral Commission v Langeberg Municipality,20 one of the issues that 

fell to be determined was whether the Electoral Commission, as an organ of 

State, was part of a sphere of government as contemplated by section 40 of 

the Constitution and hence whether it was embroiled in an inter-governmental 

                                            
18

  [1962] 3 All ER 142 (HL) at 156D-E. 

19
  2013 (1) SA 564 (SCA). 

20
  2001 (3) SA 925 (CC). 
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dispute with the Municipality to which section 41(3) of the Constitution was 

applicable.  The Municipality contended that the Commission fell within the 

national sphere of government.  In addressing this question, this Court 

considered the concept of “the State” in broad terms and appears to have 

had little difficultly in attributing a meaning to it in a Constitutional context: 

“It is now possible to address the question whether the Commission is an 

organ of State which can be said to be within the national sphere of 

government.  It is not, for the reasons that follow.  In the first place, the 

Commission cannot be said to be a department or administration within the 

national sphere of government in respect of which the national executive has 

a duty of co-ordination in accordance with s 85(2) of the Constitution.  

Secondly, the Constitution in effect describes the Commission as a State 

institution that strengthens constitutional democracy, and nowhere in chap 9 

is there anything from which an inference may be drawn that it is a part of the 

national government.  The term ‘State’ is broader than ‘national government’ 

and embraces all spheres of government.  Thirdly, under s 181(2) the 

Commission is independent, subject only to the Constitution and the law.  It is 

a contradiction in terms to regard an independent institution as part of a 

sphere of government that is functionally interdependent and interrelated in 

relation to all other spheres of government.  Furthermore, independence 

cannot exist in the air and it is clear that the chapter intends to make a 

distinction between the State and government, and the independence of the 

Commission is intended to refer to independence from government, whether 

local, provincial or national.” 

25. Similar interpretative debates have arisen in other jurisdictions.  The House 

of Lords’ pronouncement in Chandler is quoted in paragraph 21 above.  In 

Canada, by way of a further example, academic commentary has similarly 
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considered the meaning to be attributed to “the Crown” (the equivalent of the 

State) in the context of its federal system.  Hogg states the following:21 

“A related problem concerns the meaning of the term “the Crown” (or “Her 

Majesty” or any other equivalent) when it is used in a statute.  Does this 

mean the Crown in right of the legislating government only, or does it include 

the Crown in right of other governments as well?  Sometimes the context will 

suggest an answer.  Where it does not, Canadian courts have tended to 

favour the wide view, sometimes buttressing the view with the rhetoric of an 

indivisible Crown.” 

26. We submit that, taking into account the conflicting dicta of the SCA, the 

pronouncements of this Court and the comparative jurisprudence referred to 

above, that “the State” - as it is used in the definition of “employer” in 

section 1(xx) of the COIDA - is capable of bearing a meaning independent of 

the broader legislative context and connotes a conglomeration of organs, 

instruments and institutions embracing all spheres of government. 

27. We submit that this interpretation is compatible within the context of the 

COIDA and its specific provisions.  In addition, this interpretation is supported 

by the Constitutional provisions that are germane to the present dispute. 

28. Sections 40 and 41 of the Constitution are of particular relevance.  In the 

High Court, the Respondent argued that because she was employed by the 

Western Cape Provincial Government: Department of Health (and not the 

Government or the State), which is a distinctive sphere of government in 

                                            
21

  Hogg Constitutional Law of Canada (5
th
 ed) at p 10-2, with reference to: Alberta 

Government Telephones v (Canada) Canadian Radio-Television and 
Telecommunications Commission [1989] 2 SCR 225, 1989 CanLII 78 (SCC); Her 
Majesty in right of the Province of Alberta v. Canadian Transport Commission [1978] 1 
S.C.R. 61. 
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terms of sections 40 and 41 of the Constitution, she was not barred from 

suing the Applicant.22 

29. The Applicant submitted in the High Court and the SCA (and persists with 

this submission in this application) that there is no merit in this argument, for 

the following reasons: 

29.1. Section 40 of the Constitution defines the model of Government 

contemplated in the Constitution.  In terms of this section, the 

Government consists of three spheres: the national, provincial and 

local spheres of government.  These spheres are distinct from one 

another and yet interdependent and interrelated. 

29.2. In Ex parte: Chairperson of the Constitutional Assembly: In re: 

Certification of the Constitution of the Republic of South 

Africa,23 this Court held that the Constitutional Principles did not 

contemplate the creation of sovereign and independent provinces; 

on the contrary, they contemplate the creation of one sovereign 

State in which the provinces will have only those powers and 

functions allocated to them by the Constitution. 

29.3. While the spheres of government are described in section 40 of the 

Constitution as being distinctive, they remain constituent parts of a 

unitary or single government.  Accordingly, whilst the Respondent 

may be employed in one sphere (the provincial department of 

                                            
22

  See paras 53 to 55 of the High Court judgment, record 77.  Respondent’s Replication, 
para 2.2, record 29. 

23
  1996 (4) SA 744 (CC) at p 850, para [259]. 
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health), her employer remains the Government, of which the 

provincial sphere is but a part. 

29.4. Section 41 of the Constitution devolves governmental powers in 

various ways.  It does so by dividing legislative and executive power 

amongst the three spheres of government.24  Once governmental 

power is divided in this way, it becomes necessary to allocate 

powers to each sphere of government.25  Although the Western 

Cape Provincial Government enjoys legislative and executive 

powers, it does not follow that it is not part of the Government of the 

Republic of South Africa.  Each sphere of government is granted the 

autonomy to exercise its powers and perform its functions within the 

parameters of its defined space.26 

29.5. Although the different spheres of government exercise their powers 

and functions in terms of the provisions of the Constitution, it does 

not follow that an employee of a provincial government or 

department, is not an employee of the Government or the State.  

The Applicant submits that such an employee, is an employee of the 

Government or the State, albeit in a distinctive sphere of 

government. 

                                            
24

  Maccsand v City of Cape Town 2011 (6) SA 633 (CC) at page 637 para [10]. 

25
  The Constitution achieves this by s 44 (national legislative competence); s 85(2) (national 

executive competence); s 104 (provincial legislative competence); s 125(2) (provincial 
executive competence: and ss 156(1) and (2) (local executive and legislative competence).  
Schedule 4 of the Constitution lists functional areas of concurrent national and provincial 
legislative competence and Schedule 5 lists functional areas of executive provincial 
competence. 

26
  Johannesburg Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) at 

page 199 para [43]. 



14 
 

30. The Applicant submits that this interpretation is further supported by 

section 197 of the Constitution, which provides for a single public service. 

A single Public Service 

31. The Applicant submits that because section 197 of the Constitution requires 

provincial employees, such as the Respondent, to belong to a single public 

service, the State as a single entity, is their employer.27 

32. In relation to section 197(4) of the Constitution, it is significant to observe that 

the framers of the Constitution studiously avoided using the word “employ” in 

this section.  It simply provides that the “provincial governments are 

responsible for the recruitment, appointment, promotion, transfer and 

dismissal of members of the public service”.  The section refers only to the 

incidents of employment, not to employment itself.  The framers of the 

Constitution could easily have said that the provincial governments are 

responsible for the “employment” of members of the public service, but they 

did not do so.  We submit that this must have some significance. 

                                            
27

  Section 197 of the Constitution provides as follows 

“197. Public Service 

(1) Within public administration there is a public service for the Republic, which must 
function, and be structured, in terms of national legislation, and which must loyally 
execute the lawful policies of the government of the day. 

(2) The terms and conditions of employment in the public service must be regulated by 
national legislation. Employees are entitled to a fair pension as regulated by national 
legislation. 

(3) No employee of the public service may be favoured or prejudiced only because that 
person supports a particular political party or cause. 

(4) Provincial governments are responsible for the recruitment, appointment, promotion, 
transfer and dismissal of members of the public service in their administrations within 
a framework of uniform norms and standards applying to the public service.” 
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33. The SCA dismissed the Applicant’s contentions in relation to the import of 

section 197 of the Constitution, holding that, while provincial employees 

belong to a single public service, this does not mean that they are employed 

by a single employer.28 

34. The SCA referred to this Court’s decision in Premier, Western Cape v 

President of the Republic of South Africa.29  It held that, while this 

decision stopped short of specifically stating that a provincial government, or 

head of department in a provincial government, is the employer of public 

servants in its administration, this is made clear by other legislation, such as 

the Public Service Act 103 of 1994 (the “PSA”).  The SCA referred 

specifically to sections 14, 14A, 15(3), 16A(2)(a), 16B(4) and 17(2) of the 

PSA, holding that these provide that different departments, whether at 

national or provincial level, are employers of members of the public service.30 

35. As set out above, however, section 40 of the Constitution refers to the 

different spheres of government as constituent parts of a single government.  

Thus, even if employees may be regarded as employees of national or 

provincial departments under specific provisions of the PSA, they are 

nevertheless employees of a single government of which the departments 

are constituent parts. 

36. In addition, whilst the SCA referred to the specific provisions of the PSA 

quoted in paragraph 34 above, it appears to have overlooked a number of 

other sections of the PSA which point to the contrary conclusion and 

                                            
28

  Para 24 of the SCA judgment, record 109. 

29
  1999 (3) SA 657 (CC). 

30
  Para 25 of the SCA judgment, record 109-110. 
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contemplate the State as a single employer.  These include the following 

(emphasis added in each case): 

36.1. Section 5(5)(b), which states that “the last offer made by the State as 

employer in a bargaining council” can be implemented in certain 

circumstances.  Such a bargaining council may be one for the whole 

of the public service. 

36.2. Section 40, which provides as follows: 

“Whenever any person is conveyed in or makes use of any vehicle, 

aircraft or vessel which is the property of the State, the State or a 

person in the service of the State shall not be liable to such 

person . . . caused by or arising out of or in any way connected with 

the conveyance in or the use of such vehicle, aircraft or vessel, 

unless such person is so conveyed or makes use thereof in, or in the 

interest of, the performance of the functions of the State:  Provided 

that the provisions of this section shall not affect the liability of a 

person in the service of the State who wilfully causes the said loss or 

damage.” 

36.3. Section 38(2)(b)(i), which provides, in the case of an overpayment to 

an employee, that: 

“an amount equal to the amount of the overpayment shall be 

recovered from him or her by way of the deduction from his or her 

salary of such instalments as the relevant accounting officer may 

determine if he or she is in the service of the State, or, if he or she is 

not so in service, by way of deduction from any moneys owing to him 

or her by the State, or by way of legal proceedings, or partly in the 

former manner and partly in the latter manner. . .” 
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37. There are thus express provisions of the PSA that contemplate the State as a 

unitary employer. 

38. In addition, if the State were to be interpreted in the manner contemplated by 

the SCA for the purposes of the PSA, this would give rise to the following 

anomaly concerning public service inter-departmental transfers: 

38.1. Under section 14 of the PSA, an employee can be transferred 

departmentally (including between national and provincial 

departments) by agreement between the executive heads of the 

relevant two departments against his or her will, provided the 

transfer is in the public interest.  The employee is deemed to 

continue his or her service unbroken in the public service by virtue of 

section 14A. 

38.2. The definition of “employee” in the COIDA, however, contemplates a 

consensual contractual relationship between employer and 

employee.  It defines an employee as a person who has “entered 

into or works under a contract of service or of apprenticeship or 

learnership, with an employer, whether the contract is express or 

implied, oral or in writing”.31 

38.3. If a public service employee is transferred between departments 

against his or her will in terms of section 14 of the PSA, he or she 

will cease to be an employee as defined in the COIDA if the SCA’s 

interpretation is accepted.  This is because he or she cannot 

                                            
31

  Confirmed in Crown Chickens (Pty) Ltd t/a Rocklands Poultry v Rieck  2007 (2) SA 118 
(SCA). 
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sensibly be regarded as having a consensual contractual 

relationship with his or her new departmental employer. 

38.4. If, however, the SCA’s interpretation is not followed, an effective 

employer/employee relationship will be maintained (as envisaged in 

the PSA and the COIDA), because a continuing contractual 

relationship will exists between the employee and the State 

generally. 

39. For the reasons set out above, therefore, the Applicant submits that the SCA 

erred in relying on the PSA (a) to support its finding that a provincial 

government, or head of department in a provincial government, is the 

employer of public servants in its administration; and (b) in rejecting the 

Applicant’s contentions regarding the import of section 197 of the Constitution 

in terms of which there is a unitary public service in which all members are 

employed by the State. 

Undue reliance on sections 84 and 35 of the COIDA 

40. Referring to the general approach to statutory interpretation set out in Cool 

Ideas 1186 CC v Hubbard,32 which enjoins a court to have regard to the 

context in which a statutory provision is located, the SCA relied in particular, 

on sections 84(1) and 39(2) of the COIDA for the purposes of interpreting 

section 35(1). 

41. Section 84(1) exempts certain employers from being assessed for the 

purposes of making contributions to the compensation fund.  Employers 

                                            
32

  2014 (4) SA 474 (CC). 
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under section 84(1)(a) are defined as “employer[s] individually liable” in terms 

of section 1(xxi) of the COIDA and their employees may look to them (rather 

than the compensation fund) for compensation under the COIDA.33 

42. Section 84(1)(a) distinguishes between employees in the employ of: 

42.1. the national and provincial spheres of government; 

42.2. a local authority that has obtained a certificate of exemption in the 

circumstances contemplated under section 84(1)(a)(ii); 

42.3. a municipality that has been granted exemption under section 84(2). 

43. Relying on this provision, the SCA concluded (at paragraph 14 of its 

judgment)34 that each local authority and municipality referred to in 

section 84(1)(a) must be regarded as an individual employer and that each of 

these is a different employer from the national and provincial spheres of 

government. 

44. While section 84(1) may indeed contemplate local authorities, municipalities 

and the national and provincial spheres of government as distinct employers 

for the purposes of determining those who are liable to be assessed for the 

purposes of contributions to the fund, this does not mean that the word  

“employer” must be similarly segregated for the purposes of section 35(1) of 

the COIDA. 

                                            
33

  Section 29 of the COIDA. 

34
  Record 105. 
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45. The COIDA defines and treats employers differently for different purposes.  

For example, section 39(1) of the COIDA requires an employer to report an 

accident within 7 days of receiving notice of the accident.  Section 39(2) goes 

on to state that “for the purposes of subsection (1)”, an employer means: 

45.1. in the case of the national and provincial spheres of government, the 

respective heads of department; 

45.2. in the case of Parliament, the Secretary to Parliament; and 

45.3. in the case of a provincial legislature, the Secretary of the legislature 

in question. 

46. For the purposes of section 39(1), therefore, the relevant employer is 

regarded as the titular head of the department or secretary to parliament or 

the provincial legislature, while section 84 refers to the spheres/departments 

of government themselves.  Thus, who is to be regarded as the employer, 

differs depending on the wording and the purpose of the relevant section. 

47. Whilst section 84 admittedly recognises separate components of Government 

as being either exempt from the payment of assessments or being entitled to 

apply for such exemption, this is only a matter of detail as regards funding of 

the compensation fund, but it not decisive of whether the different 

components each constitute a separate employer. 

48. Furthermore, section 88(1) (on which the SCA also relied in paragraph 15 of 

its judgment)35 does not take the matter further: it is but a matter of detail 

which serves to regulate the question of payment by the various components.  

                                            
35

  Record 105-106. 
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It does not do violence to the notion that the State, through its distinctive 

components, is a single employer. 

49. The Applicant accordingly submits, that the SCA placed undue emphasis on 

sections 84(1) and 88 for the purposes of determining who may be regarded 

as an employer under section 35(1) of the COIDA. 

50. The SCA’s reliance on section 39(2) for the purposes of the interpretation of 

section 35(1) is also, with respect, flawed: 

50.1. In paragraphs 19 and 20 of its judgment, the SCA considered the 

provisions of section 39 set out in paragraph 45 above.36 

50.2. It concluded that “it is thus clear that each head of each department 

in the ‘national and provincial spheres of government’ … is ‘an 

employer’ for the purposes of COIDA.”  With respect, this conclusion 

cannot be correct, as it is inconsistent with the wording of section 39.  

It is clear from section 39(2), that a head of a department, is an 

employer for the purposes of section 39(1) of the COIDA only, not for 

any other purpose as contemplated in the provisions of the Act. 

51. The SCA summarised its findings in relation to section 84(1) and 39(2) as 

follows (in paragraph 23 of its judgment):37 

“In summary, therefore, the significance of s 84(1) read with s 39(2) is as 

follows:  A clear distinction is drawn between the heads of the listed 

departments who are the employers in the national and provincial spheres of 

government.  These are distinguished from the employers in the legislative 

                                            
36

  Record 108. 

37
  Record 108-109. 
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bodies in these spheres.  These are in turn distinguished from the employers 

in the sphere of local government.” 

52. It is submitted, that the above conclusion of the SCA stems from an incorrect 

reading of section 39(2) as identified above.  Section 39(2) in fact provides 

that its determination of who constitutes an employer (i.e. the titular head of 

department or secretary of parliament/a provincial legislature) applies only for 

the purposes of the accident notification provisions of section 39(1), and not 

for the purposes of the COIDA as a whole, as the SCA incorrectly concluded. 

53. The SCA acknowledged, in paragraph 19 of its judgment,38 that “at the level 

of grammar, it is possible to construe s 84(1)(a)(i) as referring to a single 

employer when it is considered in isolation”, but that “other provisions in the 

COIDA militate against this construction” and that “the key provision in this 

regard is section 39(2)”.  However, it is evident from what is set out above, 

that the SCA’s interpretation of section 39(2) is not borne out by the text.  The 

Applicant submits, therefore, that the “key provision” identified by the SCA as 

militating against the possibility that section 84(1)(a)(i) might be interpreted 

as referring to a single employer, does not support its conclusion. 

54. The Applicant accordingly submits, that the SCA’s reliance on sections 84(1) 

and 39(2) for the purposes of interpreting section 35(1), was misplaced. 

                                            
38

  Record 107. 
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Unsustainable binary distinction between employees of State and employees 

of departments and organs of State. 

55. The SCA concluded that because provisions such as section 84(1) and 39(2) 

refer to different spheres of government and heads of department, as 

employers, it can only be those separate parts of government that are to be 

regarded as employers for the purposes of the COIDA, rather than the State .  

It held (in paragraph 21 of its judgment)39 that “the COIDA thus envisages 

multiple employers in each of the various spheres of government as opposed 

to treating the State as a single employer” and (in paragraph 17 of its 

judgment)40 that “because each municipality and local authority is regarded 

as a separate employer, this can only mean that ‘the State’ is not regarded by 

the COIDA as the employer of the employees working for all of its constituent 

parts.” 

56. The Applicant submits, that the above line of reasoning draws an 

inappropriate binary distinction between the State as employer, on the one 

hand, and multiple employers in each of the various spheres of government, 

on the other.  The SCA’s reasoning is that where legislation such as the 

COIDA, contemplates multiple employers in various spheres of government, 

there is no place for the State as employer. 

57. The Applicant submits, however, that there is nothing in the COIDA that 

mandates this binary distinction and that it is permissible, within the meaning 

of COIDA, to regard an employee as being in the employ of a particular 
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  Record 108. 
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  Record 106. 
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national or provincial government department, while still being employed by 

the “State” for the purposes of section 35(1) of the COIDA. 

58. Indeed, the SCA’s conclusion that the COIDA envisages employers in each 

of the various spheres of government, rather than treating the State as a 

single employer, is inconsistent with the text of section 1(xx) of the COIDA 

which defines an employer as “any person, including the State, who employs 

an employee”.  The plain reading of this provision clearly contemplates the 

State as an employer, whereas the SCA’s binary interpretation, precludes the 

State from being regarded as an employer for the purposes of COIDA. 

Other relevant legislation 

59. Apart from the PSA (referred to above), there are other legislative 

instruments that clearly point to the State, rather than the constituent parts of 

the State, as the employer of public service employees.  While the 

interpretation of these legislative provisions is not determinative of the 

meaning of the relevant provisions of the COIDA, the Applicant submits that 

this is an appropriate case in which regard may be had to the common 

construction placed on the same words in other legislation.41 

The Labour Relations Act 

60. Section 157(2)(b) of the Labour Relations Act 66 of 1995 (the “LRA”), for 

example, provides as follows: 

“The Labour Court has concurrent jurisdiction with the High Court in respect 

of any alleged or threatened violation of any fundamental right entrenched in 
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  See Greater Johannesburg TMC v Eskom supra at para 20. 
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Chapter 2 of the Constitution of the Republic of South Africa, 1996, and 

arising from – 

… 

(b) any dispute over the constitutionality of any executive or 

administrative act or conduct, or any threatened executive or 

administrative act or conduct, by the State in its capacity as an 

employer.” (emphasis added) 

61. Section 158(1)(h) similarly provides that: 

“The Labour Court may -  

… 

(h) review any decision taken or any act performed by the State in its 

capacity as employer, on such grounds as are permissible in law.” 

(emphasis added) 

62. In terms of the LRA, therefore, there is no question that the State acts as 

employer.  It is regarded as a singular employer, acting through its various 

organs and departments.  This is consistent with the interpretation of these 

provisions by this Court.42 

63. The provisions of the LRA were considered in some detail by the Labour 

Appeal Court in Member of the Executive Council for Transport: KwaZulu 

Natal v Jele.43  In that case, the appellants contended that the respondent’s 

employer was the KwaZulu Natal MEC for Health, whereas the respondent 

                                            
42

  For example in Gcaba v Minister for Safety and Security and Others 2010 (1) SA 238 
(CC) at paras 64 to 72 and Chirwa v Transnet Limited and Others 2008 (4) SA 367 (CC) 
at paras 65 and 66. 

43
  (2004) 25 ILJ 2179 (LAC). 
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contended that it was the state.44  The Court considered sections 40 and 197 

of the Constitution, holding that: 

“It is clear from s 197(4) of the Constitution that employees employed in the 

provincial governments are part of the public service particular in the light of 

the definition of public service in the Act.  It is clear from s 197(3) of the 

Constitution that provincial governments have the authority or power to 

recruit, appoint, transfer, promote and dismiss members of the public service 

in their administrations.  It is also clear from the definition of ‘organ of State 

that a department in a provincial administration is an organ of State.” 

64. The Court concluded that, for the purposes of the LRA: 

“there can be no doubt that the state is an employer.  The respondent was 

employed by a provincial department.  A provincial department is part of the 

state.”45 

65. The Labour Appeal Court consequently concluded that the State is to be 

regarded as the employer of public service employees for the purposes of the 

LRA. 

Basic Conditions of Employment Act 

66. Similarly, the Basic Conditions of Employment Act 75 of 1997 (the “BCEA”) 

defines an employee as “any person, excluding an independent contractor, 

who works for another person or for the State.”  The BCEA therefore also 

contemplates the State, rather than its constituent parts, as the employer of 

public service employees. 

                                            
44

  At para 7 of the judgment. 

45
  At para 17. 
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Government Employees Pension Law 

67. The Government Employees Pension Law 1996 (the “GEPL”) defines 

“employer” differently, depending on the relevant provisions of the GEPL in 

issue.  It defines an “employer”, firstly, as the relevant government 

department or administration (or titular head), but only for the purposes of the 

collection and payment of pension fund contributions, the administration of 

fund membership matters and the payment of benefits to members.  

Secondly, it defines an employer “for all other purposes of this Law” as “the 

Government”. 

68. The GEPL therefore, also contemplates the “Government” as a single 

employer of public service employees. 

69. The Applicant submits, that there are therefore other statutes to which the 

SCA did not refer, that should properly be taken into account for the purposes 

of ascertaining the identity of the Respondent’s employer for the purposes of 

section 35(1) of the COIDA.  As set out above, the said section simply 

prohibits an employee from claiming damages against his or her employer.  

An employer is defined as “any person, including the State, who employs an 

employee.”  The other legislation referred to above, lends support to the plain 

reading of this provision, namely, that the State is to be regarded as an 

employer of public service employees and that consequently, a public service 

employee, is prohibited from claiming damages against the State and all its 

constituent parts under section 35(1) of the COIDA. 
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Insufficient reference to relevant authorities 

70. Apart from not referring to the case of Jele referred to in paragraph 63 above, 

the SCA furthermore did not have regard to Briel v Minister van Veiligheid 

en Securiteit.46  In this case, the then Transvaal Provincial Division held, that 

for the purposes of section 35(1), the national departments of Correctional 

Services and of Safety and Security, were both components of the State and 

that the employees of those departments were employees in the service of 

the Government of the Republic: 

“Dit bring my by die tweede spesiale pleit.  Dit is soos volg:  Die eerste vier 

eisers en die twee oorledenes was ten tye van die voorval werknemers van 

die Departement Korrektiewe Dienste.  Gemelde department sowel as die 

verweerder is komponente van die Staat en onderafdelings van die regering 

van die Republiek van Suid-Afrika.  Die gemelde persone was derhalwe 

werknemers in diens van die regering van die Republiek van Suid Afrika.  

Alhoewel die verweeder gesiteer word as die Minister van Veiligheid en 

Sekuriteit is die aksie een teen die regering van die Republiek van Suid-

Afrika.  Artikel 35 van die Wet op Vergoeding vir Beroepsbeserings en 

Siektes 130 van 1993 . . . sluit ‘n gemeenregtelike eis soos dié van die eisers 

uit in die lig van die feit dat die beserings wat opgedoen is en, in die geval 

van die oorledenes, tot hul dood gelei het, beroepsbeserings is soos in die 

gemelde wet omskryf.”47 

71. Despite the fact therefore, that other courts have grappled with the issues 

confronted by the SCA, the said Court did not, however, address the contrary 

views expressed by these Courts in relation to section 35(1). 
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  [1997] 3 All SA 132 (T). 

47
  At page 135. 
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72. The Respondent contends that the Applicant’s reliance on the Briel decision 

is misplaced.48  The Respondent submits that the issue in this matter is 

whether an employee in the employ of a provincial sphere of government is, 

at the same time, in the employ of a national sphere of government.  As Briel 

dealt with two national departments, so the Respondent argues, the decision 

is distinguishable from the present facts.  With respect, however, the 

Respondent has misconstrued the issue in this application.  As characterised 

by the SCA, the question is whether the words “including the State” in the 

definition of “employer” in section 1 of the COIDA qualify the word employer 

so that all persons employed by any component of the State are regarded as 

having a single employer.  The question is whether the State is a single 

employer for the purposes of section 35(1) of the COIDA.  In this regard, the 

Briel decision is particularly instructive. 

Section 36 of the COIDA 

73. The Applicant contends that the SCA did not have regard to section 36 of the 

COIDA, which provides as follows: 

“(1) If an occupational injury or disease in respect of which compensation 

is payable, was caused in circumstances resulting in some person 

other than the employer of the employee concerned (in this section 

referred to as the “third party”) being liable for damages in respect of 

such injury or disease –  

(a) the employee may claim compensation in terms of this Act 

and may also institute action for damages in a court of law 

against the third party; and 
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  Respondent’s Opposing Affidavit para 37, record 155. 
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(b) the Director-General or the employer by whom compensation 

is payable may institute action in a court of law against the 

third party for the recovery of compensation that he is obliged 

to pay in terms of this Act.” 

74. The SCA’s conclusion that an employer for the purposes of the COIDA is the 

relevant government department (rather than the State itself) has the 

untenable consequence that under section 36(1), the relevant government 

department that pays compensation would be entitled to sue another 

government department (that caused the injury) to recover the compensation 

paid.  Such inter-governmental litigation would not be desirable and certainly 

cannot have been within the contemplation of the Legislature.  This is, 

however, the necessary consequence of regarding individual departments as 

employers, rather than the State itself. 

75. The aforesaid consequence would also be contrary to the principles of co-

operative government and intergovernmental relations set out in section 41 of 

the Constitution, in particular, the resolution of disputes outside of the courts, 

as contemplated in section 41(3). 

76. For all the reasons set out above, therefore, the Applicant contends that the 

SCA erred in its interpretation of section 35(1) and that the employer of a 

public service employee, must be regarded as the State itself for the purpose 

of this section. 

Respondent’s reliance on section 56 of the COIDA 

77. The Respondent argues that, if the Applicant’s contentions are correct, this 

will have the effect that the COIDA will be unconstitutional in that it will deny 
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the Respondent certain of her rights in terms of the COIDA, which other 

employees have.49 

78. The Respondent refers specifically to section 56 of the COIDA, which 

provides as follows: 

“56. Increased compensation due to negligence of employer. – 

(1) If an employee meets with an accident or contracts an occupational 

disease which is due to the negligence -  

(a) of his employer; [or] 

(b) of an employee charged by the employer with the 

management or control of the business or of any branch or 

department thereof; 

(c) . . . 

the employee may, notwithstanding any provision to the contrary 

contained in this Act, apply to the commissioner for increased 

compensation in addition to the compensation normally payable in 

terms of this Act.” 

79. The Respondent argues that if the Respondent had, hypothetically, been 

injured whilst attending on a patient at a prison as a result of the negligence 

of an employee of the Department of Correctional Services who is charged 

with the management and control of the prison, the Respondent would not be 

entitled to increased compensation under section 56 of the COIDA because 

the Correctional Services employee would not be regarded as being in 

charge of the business in which the Respondent is employed (i.e. that of 

heathcare).50  The Respondent contends, consequently, that she would have 
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  Respondent’s Opposing Affidavit, para 14, record 147. 

50
  Respondent’s Opposing Affidavit, para 18, record 148. 
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lost her right to claim increased compensation under section 56 of the 

COIDA.51 

80. The Respondent’s argument, it is respectfully submitted, is misconceived 

since she relies only on section 56(1)(b).  However, if her employer is the 

State (as contended for by the Applicant), she would in any event be entitled 

to increased compensation under section 56(1)(a).  If she is not left 

unprotected under the provisions of section 56(1)(a), where the State is 

understood to be a single employer, her argument falls to the ground. 

81. Moreover, the SCA’s restrictive interpretation of “employer” in fact serves to 

limit the Respondent’s ability to claim increased compensation under 

section 56.  This is because she would be precluded from claiming increased 

compensation from anyone other than the Western Cape Provincial 

Government: Department of Health.  The Respondent’s reliance on 

section 56 is consequently misplaced for this reason too. 

APPLICATION FOR LEAVE TO APPEAL 

Jurisdiction 

82. The Applicant contends that this matter falls within the jurisdiction of this 

Court on one or both of two alternative bases: 

82.1. First, that it concerns constitutional issues within the meaning of 

section 167(3)(b)(i) of the Constitution; and 

                                            
51

  Respondent’s Opposing Affidavit, para 19, record 148. 
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82.2. Second, that it raises an arguable point of law of general public 

importance which ought to be considered by this Court, as 

contemplated in section 167(3)(b)(ii) of the Constitution. 

83. The constitutional issues raised in this matter have been addressed above.  

In summary: 

83.1. The interpretation of section 35(1) of the COIDA, read together with 

the definition of “employer” in section 1, requires a consideration of 

section 197 of the Constitution, which provides for a single public 

service.  This appeal concerns the implications and proper 

interpretation of section 197 of the Constitution and this Court’s prior 

pronouncements in relation to this section. 

83.2. Sections 40 and 41 of the Constitution are also implicated in this 

application, as argued by the Respondent in the High Court.52  

Section 35(1) of the COIDA falls to be interpreted against these 

provisions.  The proper interpretation of these provisions, and the 

extent to which they are applicable are clearly constitutional issues 

germane to the disposal of this matter. 

84. In relation to the alternative basis for this Court’s jurisdiction, the Applicant 

submits that this matter raises an arguable point of law of general public 

importance which ought to be considered by this Court, as contemplated in 

section 167(3)(b)(ii) of the Constitution. 
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  High Court judgment, paras 53-55, record 77. 
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85. This Court has recently held53 that, in relation to this ground of jurisdiction, 

the following must be established: 

85.1. the question raised must be one of law, not one of fact;54 

85.2. the point of law must have some prospects of success in order to be 

regarded as arguable55 - the argument need not, of necessity, be 

convincing, but it must have a measure of plausibility;56 

85.3. for a matter to be of general public importance, it must transcend the 

narrow interests of the litigants and implicate the interest of a 

significant part of the general public;57 and 

85.4. it must be in the interests of justice for this Court to entertain a 

matter in order for it to be regarded as one that ought to be 

considered by this Court within the meaning of section 167(3)(b)(ii) 

of the Constitution.58 

86. The Applicant submits that the issues raised in this appeal meet the above 

requirements: 

86.1. The issue before the SCA and in this application, is the interpretation 

of section 35(1) of the COIDA, in particular, the question as to who is 
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  In Paulsen and Another v Slip Knot Investments 777 (Pty) Limited (CCT 61/14) [2015] 
ZACC 5 (24 March 2015). 

54
  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at para 20. 

55
  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at para 22. 

56
  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at para 21.  

Ultimately, whether a point of law is arguable depends on the particular circumstances of 
each case (para 23). 

57
  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at para 26. 

58
  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at para 30. 
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to be regarded as the employer of a public service employee 

(against whom the employee cannot institute a damages claim). 

86.2. As set out above, the SCA did not regard the State or Government 

as the employer, but rather the head of the particular provincial 

government department, reflected as the employer on the 

Respondent’s employment contract. 

86.3. As a consequence, a public service employee who sustains injuries 

in the course of his or her employment, may institute an action for 

damages against any other department or organ of state that may 

have caused or contributed to those injuries. 

86.4. A public service employee would be prohibited from instituting an 

action as referred to in paragraph 86.3 above, if he or she were to be 

regarded as being employed by the State for the purposes of 

section 35(1) of the COIDA.  The SCA’s finding that this is not the 

manner in which the COIDA is to be interpreted, consequently 

materially broadens the scope of potential liability of the fiscus. 

86.5. The increased liability of the fiscus (and consequent application of 

taxpayers’ funds in this regard) and the scope of the remedies 

available to public service employees under the COIDA, are clearly 

issues of general public importance that transcend the interests of 

the litigants.  They impact the public at large (given the impact on the 

fiscus) together with a wide section of the public (public service 

employees). 
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86.6. Moreover, in light of the SCA judgment and the submissions set out 

herein, the interpretation of section 35(1) of the COIDA is patently an 

arguable point of law, which has some prospect of success. 

86.7. For the reasons set out in paragraphs 88 to 94 below, the Applicant 

submits that it would be in the interests of justice for this Court to 

hear the appeal. 

87. The Applicant accordingly submits that this application concerns matters that 

properly fall to be determined by this Court under section 167(3)(b) of the 

Constitution on one or both of the two grounds of jurisdiction referred to in 

that section. 

Interests of Justice 

88. It is trite that the one of the requirements to be satisfied in an application for 

leave to appeal to this Court under Rule 19, is that it must be in the interests 

of justice to grant leave to appeal.59 

89. In addition, as set out above, this Court has recently held that this enquiry is 

relevant to the determination of whether an appeal raises an arguable point 

of law that ought to be considered by this Court.60 

90. Whether it is in the interests of justice to grant the application involves a 

careful and balanced weighing up of all relevant factors.61  The 
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  Radio Pretoria v Chairperson of Independent Authority of South Africa 2005 (4) SA 
319 (CC) at para 19.  Recently affirmed in Mpofu v Minister for Justice and 
Constitutional Development and Others 2013 (9) BCLR 1072 (CC) at para 59. 
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  Paulsen and Another v Slip Knot Investments 777 (Pty) Limited supra at paras 29 and 

30. 



37 
 

considerations may be varied and are often case-specific.  They are, 

however, informed by the broad requirement of whether the interests of 

justice will be advanced by hearing the case.62 

91. The importance of the issues at hand and the prospects of success are both 

important factors.63 

92. The Applicant submits, that it would in the interests of justice for the 

application to be granted, as contemplated in section 167(6) of the 

Constitution. 

93. There can be no question that this appeal raises matters of great importance.  

It relates to the extent of the State’s liability for occupational injuries and the 

application of taxpayers’ funds.  In addition, this appeal concerns the scope 

of the remedies available to public service employees under the COIDA, who 

comprise a substantial portion of the South African workforce and, 

accordingly, there is a material public interest in this Court’s determination of 

the issues raised. 

94. In addition, the Applicant submits, for the reasons set out above, that there 

are strong prospects of success should leave to appeal be granted. 
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  Radio Pretoria v Chairperson of Independent Authority of South Africa supra at para 
19. 

62
  Ibid. 

63
  Mpofu v Minister for Justice and Constitutional Development and Others supra at 

para 63.  See also Paulsen and Another v Slip Knot Investments 777 (Pty) Limited 
supra at para 29. 
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CONCLUSION 

95. On the basis of the above submissions, the Applicant asks that: 

95.1. leave to appeal to this Court be granted; 

95.2. the appeal against the judgment and orders of the SCA be upheld; 

and 

95.3. the order of the SCA be replaced with the order of the High Court, 

upholding the Applicant’s special plea. 

MA Albertus SC 

R Jaga 

GGM Quixley 

Chambers 

Cape Town 

3 April 2015 
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