
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

                                                                          Case No: CCT 216/14 

ECD Case No:   1278/2014 

In the matter between: 

 

 

SHOPRITE CHECKERS (PTY) LTD Applicant 

  

and 

 

 

MEC FOR ECONOMIC DEVELOPMENT, 

ENVIRONMENTAL AFFAIRS AND 

TOURISM: EASTERN CAPE 

 

 

First Respondent 

GOVERNMENT OF THE EASTERN CAPE 

PROVINCE 

 

Second Respondent 

EASTERN CAPE LIQUOR BOARD Third Respondent 

  

RESPONDENTS’ PRACTICE NOTE IN TERMS OF PRACTICE 
DIRECTION 5 

 

 

1. The parties and the case number appear from the case heading 

above. 
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2. This is an appeal by the Respondents in terms of section 

172(2)(d) of the Constitution, section 15(1)(b) of the Superior 

Courts Act, 10 of 2013 and Rule 16(4) of the Rules of this Court 

against an order of constitutional invalidity made on 13 November 

2014 in the Eastern Cape Division of the High Court, 

Grahamstown (“the Order”) to be heard in conjunction with an 

application by the Applicant for confirmation of the Order. 

3. In terms of the Order, sections 71(2) and 71(5) of the Eastern 

Cape Liquor Act, 10 of 2003 (“the Act”), read with the relevant 

parts of the Schedule to the Act, were declared to be inconsistent 

with the Constitution to the extent that these provide for the 

lapsing of grocers’ wine licenses after a period of 10 years after 

commencement of the Act. 

4. The Order was made in terms of sections 172(1)(a) and 172(2)(a) 

of the Constitution, pursuant to a finding that the impugned 

sections of the Act are contrary to section 25(1) of the 

Constitution. 

5. The Respondents will argue the following issues: 

5.1. that the interests held by the Applicant and which lapsed after 

a period of 10 years after the commencement of the Act were 

registrations regulated by and in terms of the Act and not 
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grocers’ wine licenses as provided for in the Liquor Act, 27 of 

1989 (“the 1989 Liquor Act”); 

5.2. that the Order had the effect of creating an additional 

category of registration to those provided for in the Act, thus 

constituting legislative action contrary to the principle of 

separation of powers; 

5.3. that neither the grocers’ wine licenses issued to the Applicant 

in terms of the 1989 Liquor Act, nor the registrations held by it 

in terms of the Act constituted “property” for the purposes of 

section 25(1) of the Constitution; 

5.4. that to the extent that the aforesaid interests did constitute 

property, the impugned provisions of the Act did not have the 

effect of depriving the Applicant of such interests for the 

purposes of section 25(1) of the Constitution; 

5.5. that to the extent that the impugned provisions of the Act did 

give rise to a deprivation of the Applicant’s interests, such 

deprivation was not arbitrary; 

5.6. that the findings of the Court a quo on the questions of 

urgency and non-joinder fall to be considered by this Court in 

the Respondents’ appeal; 

5.7. that the Applicant’s application in the Court a quo was not 

urgent and in the circumstances of that matter, its departure 
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from the forms and service provided in the Rules of Court 

constituted an abuse of that Court’s procedure; 

5.8. that the Minister of Trade and Industry had and has a direct 

and substantial interest in the application and the proceedings 

and should have been joined as a respondent. 

6. The portions of the record which are necessary for the 

determination of the matter are contained in the newly paginated 

record filed on 23 January 2015 by the Applicant in terms of 

Direction 3 of the Directions of the Chief Justice dated 5 

December 2014. 

7. Oral argument will require a day. 

8. The argument to be presented by the Respondents may be 

summarized as follows: 

8.1. the transitional provisions in the Act did not extend the validity 

of grocers’ wine licenses issued under the 1989 Liquor Act 

but rather replaced them with registrations under and 

regulated by the Act, subject to a condition providing that they 

would lapse after a period of 10 years after commencement 

of the Act. To the extent that the Act gave rise to a deprivation 

of the Applicant’s grocers’ wine licenses, this occurred on the 

coming into effect of the Act. Accordingly, the impugned 

provisions of the Act do not provide for the lapsing of grocers’ 
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wine licenses after a period of 10 years after the 

commencement of the Act. 

8.2. The purpose of the Act is to regulate and control a dangerous 

narcotic substance. The obligation of the State requires that 

licenses to sell liquor are issued subject to the exigencies of 

policy changes necessary to give effect to this obligation. 

Licensees also act as agents of the state in implementing 

regulatory and control measures. Such licences are always 

mutable. Liquor licences (and registrations) were not and are 

not freely transferable and do not have value in themselves, 

but only as a component of a bundle of economic interests. 

Neither the subjective interest of the owner in the thing owned 

nor the economic value of the right of ownership serves to 

characterize a right constituted by a licence. This Court has 

recognized that not all assets of value and resource will 

constitute property. Liquor licences fall into this category. 

8.3. The effect of the impugned provisions in the Act is not to 

deprive the Applicant of all the incidents of ownership. The 

Applicant retained its rights in the object of the interests 

constituted by its licences, being the right to sell liquor, given 

the intention of the conversion provisions in the Act. 
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8.4. The Act is a law of general application, and any deprivation 

caused by its provisions was procedurally fair, given the 

extensive public participation process followed. The means 

employed was justified in the light of the legitimate policy 

objectives achieved being rationalization of administration, 

simplification of enforcement and control (including through 

the transfer of some regulatory responsibility to the holders of 

registrations). The Applicant’s interests are not land or 

corporeal movables, nor was any deprivation thereof total. 

There is a logical and rational relationship between the 

purpose of the deprivation, the nature of the “property” 

affected and the extent of the deprivation. 

8.5. Any urgency in bringing the application was self-created. The 

Applicant was not able to demonstrate why it could not have 

obtained substantial redress at a hearing in due course nor 

that it would have suffered real loss had it been required to do 

so. The Respondents were substantially prejudiced. The 

departure by the Applicant from the Rules of Court amounted 

to an abuse thereof. 

8.6. The Minister of Trade and Industry had a real and substantial 

interest in the subject matter of the application by virtue of his 

obligations in terms of the Liquor Act, 59 of 2003. 
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9. A list of authorities on which particular reliance will be placed by 

the Respondents during oral argument is attached hereto. 

 

 EAS FORD SC 
 
JG RICHARDS 
 
Respondents’ Counsel 

Club Chambers 

Port Elizabeth 

 
 

 

 


