
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

       Case No: 

 

 ECD CASE NO:      1278/2014 

In the matter between: 

 

 

SHOPRITE CHECKERS (PTY) LTD Applicant 

  

and 

 

 

MEC FOR ECONOMIC DEVELOPMENT, 

ENVIRONMENTAL AFFAIRS AND 

TOURISM: EASTERN CAPE 

 

 

First Respondent 

GOVERNMENT OF THE EASTERN CAPE 

PROVINCE 

 

Second Respondent 

EASTERN CAPE LIQUOR BOARD Third Respondent 

  

NOTICE OF APPEAL 

 

 

BE PLEASED TO TAKE NOTICE THAT the First, Second and Third 

Respondents hereby give notice to appeal to the above Honourable 
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Court against the entire Judgment and Order made on 13 November 

2014 in this matter by his Lordship Mr Justice Smith; 

TAKE NOTICE FURTHER that the Respondents’ grounds of appeal 

are as follows: 

 

1. Having regard to the evidence which the Court a quo was 

entitled to consider and to what is stated below, the 

Respondents have a reasonable prospect of success on 

appeal. 

2. The learned Judge a quo erred in dismissing the 

Respondents’ contention that the application was not urgent 

(save to the extent that the Applicant had created its own 

urgency) and that the use by the Applicant of the procedures 

relating to urgency was a misuse amounting to an abuse of 

the process of the Court justifying the dismissal of the 

application. In particular the learned Judge a quo erred: 

2.1. In finding that the matter was urgent solely because the 

Applicant’s right to sell wine would have come to an 

end on 14 May 2014 and in so finding, failing to have 

sufficient regard to: 

2.1.1. the fact that the Applicant’s cause of action 

arose on 14 May 2004; 
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2.1.2. the fact that the Applicant took no steps to 

protect its interests for a period of 9 years and 4 

months after its cause of action arose; 

2.1.3. the fact that by September 2013 the Applicant 

had concluded that the impugned Act would not 

be amended and that by February 2014 it had 

formed the intention to bring the application, but 

that it nevertheless waited until April 2014 

before launching it; 

2.1.4. the fact that the Applicant’s extended period of 

inaction was the only reason why the perceived 

deadline of 14 May 2014 gave rise to the need 

for urgency; 

2.1.5. the fact that the Applicant provided no reasons 

for its inaction. 

2.2. In finding, on the basis of argument presented by the 

Applicant’s counsel, that a retrospective order of 

constitutionality would not have assisted the Applicant 

given that: 

2.2.1. the Applicant provided no reasons in its 

application why it could not be afforded 

substantial redress at a hearing in the ordinary 
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course nor did it demonstrate that it would have 

suffered any real loss or damage had it been 

compelled to rely on the normal procedure; 

2.2.2. the Applicant’s right to argue  the case in due 

course and to request an order making any 

finding of unconstitutionality retrospective to 14 

May 2014 would not have expired with its 

registrations. 

2.3. In finding: 

2.3.1.  that the postponement of the application 

satisfactorily redressed any prejudice which the 

Respondents may have suffered as a 

consequence of the truncated time periods; 

2.3.2. that the question of urgency amounted to no 

more than “inconsequential procedural and 

technical difficulties”; 

2.3.3. that the Respondents had been allowed 

reasonable opportunity to file opposing papers. 

2.4. In that in so finding, the learned Judge a quo failed to 

have regard to 

2.4.1.  the uncontested evidence on behalf of the 

Respondents that the Applicant’s delay of 9 
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years and 8 months in bringing its application 

had resulted in the inability of the Respondents 

to obtain access to the comprehensive records 

of the public and legislative process giving rise 

to the promulgation of the Act within the time 

available with consequent prejudice to them in 

their ability to adequately deal with the issues; 

2.4.2. the principle expounded in the Eastern Cape 

Division that the fact that a postponement of a 

matter has allowed the papers to be complete 

by the extended date for hearing and that the 

matter is accordingly ripe for hearing must not 

be allowed to cloud the issue as to whether the 

Applicant’s modification of the rules on the 

grounds of urgency was unacceptable. 

2.5. In finding that it would be undesirable to non-suit the 

Applicant in seeking to enforce its constitutional rights 

and accordingly that the Applicant’s interests outweigh 

those of the Respondents in protecting the impugned 

legislation given: 
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2.5.1. what is stated in 2.4.1 above and the 

consequential prejudice to the Respondents in 

properly presenting their case; 

2.5.2. the fact that other affected supermarket owners 

have arranged their affairs on the basis of the 

validity of the impugned provisions. 

2.6. In failing to have due regard to the common law “delay 

principle” (and to the extent necessary failing to find 

that it applies in the case of the review of the 

constitutional validity of legislation). 

2.7. In failing to take the common law “delay principle” into 

account in the exercise of his discretion. 

3. Had the learned Judge a quo not erred in the respects set out 

above, he must have upheld the Respondents’ contention on 

urgency and dismissed the Applicant’s application with costs, 

or at the very least have struck it off the roll, with costs. 

4. The learned Judge a quo erred in finding that the Minister of 

Trade and Industry should not be joined in the application in 

that he has no direct and substantial interest in the subject 

matter of this case. 

5. In so finding, the learned Judge a quo failed to take into 

account: 
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5.1.  that the Minister has such an interest both in his 

capacity as Minister and as Chairperson of the National 

Liquor Policy Council (“the Council”); 

5.2. that the Council is inter alia responsible to consult on 

national norms and standards for the liquor industry, 

national policy in respect of the liquor industry and 

liquor legislation or regulations, including the promotion 

of uniform provincial legislation in respect of liquor 

norms and standards; 

5.3. the manner in which the Act is formulated is 

fundamental to the objectives of national liquor policy; 

5.4. the relief sought by the Applicant directly impacts on 

such policy; 

5.5. the role played by the Minister’s Department in the pre-

legislative process in respect of the Act; 

5.6. the fact that the Minister is the custodian of all of the 

records of the pre-legislative process and that his 

joinder would have ensured the placing of such 

information before the Court. 

6. The learned Judge a quo accordingly should have found that 

the application could not proceed until the Minister had been 

so joined. 
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7. The learned Judge failed to have regard to the Respondents’ 

contention that: 

7.1. the scheme of the Act was to immediately reduce the 

number of categories of licenses from 18 to 5; 

7.2. grocers wine licenses under the 1989 Act were 

converted into registrations under s20(a) of the Act 

(subject to conditions); 

7.3. that grocers wine licenses under the 1989 Act were 

done away with and no longer existed with effect from 

the promulgation of the Act; and 

accordingly erred in failing to find that prayer 3 of the 

Applicant’s Notice of Motion was not competent. 

8. In granting the relief sought in prayer 3 of the notice of motion, 

the learned Judge a quo erroneously found that the impugned 

provisions in fact provided for the lapsing of grocer’s wine 

licenses after a period of 10 years from the commencement of 

the Act. 

9. The learned Judge a quo accordingly erroneously found that 

the granting of the relief in prayer 4 of the Notice of Motion 

would not create an additional category of registration and 

therefore did not effectively constitute legislative action. 
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10. The learned Judge a quo erred in finding that the granting of 

the relief in prayer 5 of the Notice of Motion would not have 

the effect of legalising unlawful activity by authorising the sale 

of liquor from a supermarket without a registration providing 

for such sale. The declaration of invalidity is not effective until 

confirmed by this Honourable Court. 

11. The learned Judge a quo erred in finding that s172(2)(b) of the 

Constitution would support an order as sought in prayer 5 

positively authorising the sale of liquor. 

12. The learned Judge a quo erred in making the findings in 

paragraph 29 of the Judgement: 

12.1.  that licenses granted in terms of the 1989 Liquor Act 

continued to be valid in terms of the transitional 

provisions contained in the Act; 

12.2. that grocer’s wine licenses issued in terms of the 1989 

Liquor Act are mentioned in the schedule to the Act; 

12.3. that the legal effect of the transitional provisions was 

that a grocer’s wine licence, issued in terms of the 

1989 Liquor Act, remained valid until 14 May 2014, 

after which it would automatically lapse. 

13. Had the learned Judge a quo by contrast found, as the 

Respondents contended, that grocer’s wine licenses 
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terminated on the coming into effect of the Act and were 

converted into a registration under the Act and subject to the 

terms and conditions in the Act (and not the 1989 Liquor Act) 

he must have found: 

13.1. that the relief in prayer 3 of the notice of motion was 

incompetent;  

13.2. that he could not make the orders sought in prayers 4 

and 5; 

13.3. that the sole basis relied upon by the Applicant in 

contending that its application was urgent could not 

stand up. 

14. The learned Judge a quo erred in concluding that a liquor 

license constitutes property for the purposes of s25 of the 

Constitution. 

15. The learned Judge a quo erred in finding that the contentions 

advanced by the Respondents in support of their submission 

that a liquor licence is not property find no support from the 

authorities. 

16. The learned Judge a quo erred in failing to have regard to the 

Respondents’ contention that a distinction should be drawn 

between liquor licenses and other forms of state largesse, 
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including regulatory licenses, given the special nature of the 

subject of regulation, namely liquor. 

17. The learned Judge a quo erred in concluding that the 

definition of property espoused in the National Provincial Bank 

case referred to in paragraph 45 of the Judgement finds 

application and falls to be relied upon with regard to the facts 

of this matter. 

18. In drawing the general conclusion based on logic, relating to 

all licenses to trade in commodities, in paragraph 47 of the 

Judgment, the learned Judge a quo erred in failing to have 

regard to the special nature of liquor as an addictive 

psychoactive drug and the need on the part of the state by 

means of regulation to balance the negative social 

consequences of its consumption against the positive aspects 

of economic growth. 

19. The learned Judge a quo erred in considering the commercial 

value of licenses to be a determinative factor. 

20. The learned Judge a quo erred in concluding that there has 

been a persuasive trend to recognise certain rights 

constituting government largesse as worthy of constitutional 

protection and that the articles and authorities referred to by 
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him support such a conclusion. In particular the learned Judge 

a quo erred: 

20.1. in relying on the article by Reich which was written in 

response to a trend by the US Supreme Court against 

recognising the products of government largesse as 

property; 

20.2. in relying on the extract from the 2nd Edition of 

Constitutional Property Law, the views of the learned 

author in the 3rd Edition being more carefully stated and 

equivocal (see for example paragraph 3.7.6); 

20.3. in relying on the Tre Traktorer AB case, where the 

extracts referred to are obiter dicta and in which the 

facts and the statutory provision at issue may be 

distinguished from those in casu; 

20.4. in concluding that the recognition of a right to the 

restitution of money paid could be equated to a liquor 

licence. 

21. The learned Judge a quo erred in drawing the general 

conclusion that foreign and local authorities as well as 

academic writings favour the approach that licenses, permits 

and quotas issued by an administrative functionary and which 
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have acquired commercial value must be considered as 

property. 

22. In any event, the learned Judge a quo erred in not 

distinguishing between the class of “licenses, permits and 

quotas” in general and liquor licenses in particular where the 

commodity being regulated is dangerous with significant 

potential for adverse social consequences (and accordingly 

requires the retention of significant government control to 

regulate it in accordance with societal and policy demands). 

23. The learned Judge a quo erred in supporting his conclusion in 

paragraph 59 of the Judgement by reference to gambling 

licenses or licenses for cellular networks, neither of which has 

been found to be property for the purposes of s25 of the 

Constitution. 

24. The learned Judge a quo, in coming to the general conclusion 

that where the approval of the licensing authority is required 

for the transfer of the license, such approval cannot be 

refused arbitrarily, failed to have regard to the fact that in 

terms of the 1989 Liquor Act, an application for the transfer of 

a license involved a substantive application by the transferee 

in all respects similar to a new application, in regard to the 

consideration of which the licensing authority had an 
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unfettered discretion (and bearing in mind that it is not the 

relevant provisions of that Act which were under scrutiny in 

the application before him). 

25. The learned Judge a quo, with respect, correctly concluded 

that the subject of his finding in paragraph 62 of the Judgment 

is the licenses issued under the 1989 Liquor Act (although the 

Respondents reiterate their contentions that the learned 

Judge a quo erroneously: 

25.1.  relied on the criteria espoused in the National 

Provincial Bank case; 

25.2. placed commercial value at the forefront of the 

conclusion; 

25.3. failed to have regard to the special nature of the 

commodity regulated). 

26. Having found that the property at issue in this application is 

the grocer’s wine licenses issued in terms of the 1989 Liquor 

Act, the learned Judge a quo erred in finding that the 

impugned provisions of the Act had the effect of depriving the 

Applicant thereof, given that those licenses terminated and 

were replaced by the conditional registrations provided for in 

the Act by virtue of the simultaneous repeal of the 1989 Liquor 

Act and the promulgation of the Act. The impugned provisions 
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of the Act terminate the registrations under the Act and not the 

grocer’s wine licenses under the 1989 Liquor Act. 

27. The learned Judge a quo further erred in concluding in 

paragraph 70 of the Judgement that the transitional provisions 

in the Act were intended to preserve the entitlement of the 

holders of grocer’s wine licenses to continue selling wines in 

terms thereof for 10 years. There is no suggestion in the 

transitional provisions that the provisions of the 1989 Liquor 

Act would continue to regulate such licenses. On the contrary, 

it is clear that the rights and obligations flowing from the 

registrations created by the transitional provisions (e.g. in 

relation to the termination or transfer thereof) were regulated 

by the Act. 

28. The learned Judge a quo erred in finding that the property in 

question was not the object of the licence, being the 

permission to sell liquor, but rather a right to sell table wines at 

approved stores in accordance with the Applicant’s business 

model. 

29. The learned Judge a quo erred in finding that in submitting an 

application for a license to sell all kinds of liquor from separate 

premises, the Applicant would have been in the same position 

as any other first time applicant. In this regard, the learned 
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Judge a quo failed to have regard to the uncontested 

evidence of the Respondents that the Third Respondent 

interpreted the provisions of the Schedule as providing merely 

for the conversion of the registration and further to the fact 

that the Act affords the Third Respondent no discretion to 

refuse to issue a registration once an applicant has met the 

administrative requirements of such an application (which the 

Applicant had done in respect of many licenses).  

30. The learned Judge a quo erred in not finding that such 

interference as may result from such a conversion would not 

be substantial and did not go beyond the normal restrictions 

on property use and enjoyment found in an open and 

democratic society. 

31. Having found that the Applicant had been deprived of 

property, the learned Judge a quo further erred in finding that 

such deprivation was arbitrary. 

32. In this regard, the learned Judge a quo erred in finding that 

the deprivation had been extensive and total given that: 

32.1. the deprivation of the Applicant’s right had occurred 

with the repeal of the 1989 Liquor Act (and not on 14 

May 2014 as found by the learned Judge a quo); 
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32.2. the Applicant had had a period of 5 years within which 

to convert its conditional registration under the Act into 

a license to sell all kinds of liquor. 

33. The learned Judge a quo erred in finding that the 

Respondents had failed to demonstrate sufficient reason for 

the reduction in the number of registrations as provided for in 

the Act (and the consequent removal of grocer’s wine 

licenses, together with a number of other categories of 

licence, from the legislative scheme). 

34. The learned Judge a quo erred in finding that it was the 

Respondents’ case that regulatory difficulties would only arise 

if all kinds of liquor were sold at supermarkets. 

35. The learned Judge a quo further erred in finding that the 

uncontested evidence of the Respondents regarding the input 

at and findings resulting from an extensive public participation 

process constituted “nebulous assertions” and that it was 

“flimsy and speculative”. 

36. The learned Judge a quo erred in drawing a negative 

inference based on the “lamentable paucity of the reasons 

proffered by the Respondents”, given: 
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36.1. the failure by the Applicant to take any steps at all to 

protect its interests for 9 years and 8 months after the 

enactment of the Act; 

36.2. the uncontested evidence of the Respondents as to the 

consequent difficulty experienced in locating and 

making available the relevant records. 

37. The learned Judge a quo erred in finding that the reasons 

proffered by the Respondents were insufficient to justify the 

deprivation and that the deprivation was accordingly arbitrary. 

38. Subject to the directions of the learned Chief Justice, the 

Respondents intend to seek the leave of the above 

Honourable Court to place additional evidence before it based 

on records believed to be held in the custody of the 

Department of Trade and Industry in particular with regard to 

the question of arbitrariness once these have been identified 

and are available.  

39. For the reasons more fully detailed above, the learned Judge 

a quo erred in making a positive ruling that the Applicant may 

continue to sell wine “in accordance with its licenses which it 

had in place as at the date of the notice of motion”. 
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40. In the premises, the Respondents respectfully move for this 

appeal to be upheld and for the Judgement of the Court a quo 

to be set aside with costs, including the costs of two Counsel. 

 

DATED AT JOHANNESBURG THIS THE 4TH DAY OF 

DECEMBER 2014 

 

 

 

 STATE ATTORNEY 

Respondents’ Attorney 

29 Western Road 

Central 

Port Elizabeth 

(Ref: Ms M Botha) 

c/o State Attorney 

Johannesburg 

95 Albertina Sisulu Street 

North State Building 

                                                     Tel 011 330 7600 
                                                     Fax 011 333 0348 
                                                     Ref: Mr. V Dhulam 
 
 
 

 

TO: THE REGISTRAR, HIGH COURT 

High Street 

Grahamstown 
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AND TO: THE REGISTRAR, CONSTITUTIONAL COURT 

Constitution Hill 

Braamfontein 

Johannesburg 

 

 

AND TO: WERKSMANS ATTORNEYS 

Applicant’s Attorney 

142 Edward Street 

Tygervalley 

(Ref: G Cloete) 

c/o Werksmans Attorneys 

155 Fifth Street 

Sandown 

Sandton 

(Ref: Ms Zietsman ) 

                             Email: gcloete@werksmans.com  

                                       mhaasbroek@werksmans.com 

 

 

mailto:gcloete@werksmans.com
mailto:mhaasbroek@werksmans.com

