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INTRODUCTION 

1. In terms of a judgment handed down on 13 November 2014, in 

the Eastern Cape Division of the High Court, Grahamstown, 
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Smith J granted an order (“the Order”) declaring sections 71(2) 

and 71(5) invalid to the extent that they provided for the lapsing 

of grocers’ wine licenses after a period of 10 years after 

commencement of the Eastern Cape Liquor Act, 10 of 2003 (“the 

Act”). 

2. The Respondents, as they are entitled to do in terms of section 

172(2)(d) of the Constitution, have appealed against the 

Judgment and the Order1 (“ the Appeal”). The Applicant has 

opposed the Appeal2. 

3. The Applicant in turn has applied in terms of section 172(2)(d) of 

the Constitution for confirmation by this Court of the declaration 

of invalidity (the Application for Confirmation”). The Respondents 

have opposed the Application for Confirmation. 

 

For convenience the parties are referred to herein as cited in the 

Application for Confirmation  

 

RELEVANT FACTS 

                                            
1
 Main bundle, pages 70 to 96 

2
 Main bundle, pages 93 to 96 
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4. We submit that in considering the Appeal and the Application for 

Confirmation, this Court should have regard to the following 

facts3: 

4.1. During 1997 and 1998 the national Department of Trade 

and Industry (“the DTI”) in conjunction with the Eastern 

Cape Department of Economic Affairs, Environment and 

Tourism (“DEDEAT”) and on the basis of a draft policy 

document incorporating a draft Bill, conducted extensive 

consultations with interested parties, including retailers, 

and members of the public throughout the Eastern Cape4. 

4.2. The Cabinet adopted a national Liquor Policy which 

formed the basis of the National Liquor Bill5. The National 

Liquor Bill was the subject of a further public participation 

process6. 

4.3. The National Liquor Bill inter alia provided for four 

categories of registration (in place of the 18 provided for 

under the Liquor Act, 27 of 1989 (“the 1989 Liquor Act”). 

                                            
3
 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 23 (A) 

4
 Paragraphs 82 to 84 Provisional Answering Affidavit ("PAA"), pages 149 and 150 

Record; paragraph 7 Supplementary Answering Affidavit ("SAA"), pages 167 to 169 
Record, line 40, Memorandum on the Objects of the Liquor Bill ("Objects 
Memorandum"), page 231 Record 
5
 Paragraph 85 PAA, page 151 Record, line 45, page 231 Objects Memorandum, 

annexure ECL1(A), pages 192 to 230 Record 
6
 Paragraph 85 PAA, page 151 Record 
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In commenting on restrictions, the Objects Memorandum 

recorded that: 

“Where restrictions occur, these are placed to ensure that 

liquor sales occur in an orderly fashion. For example, 

grocer’s wine licenses will be converted to retail 

registrations for the sale of liquor for consumption on 

premises other than where the liquor is being sold”7. 

4.4. Concerns were expressed during the public process with 

the practical and socio-economic consequences of the 

provisions in the draft Bill with regard to grocers’ wine 

licenses. The limitations applicable to the employment of 

persons on registered premises, the prohibitions on the 

sale of liquor persons under the age of 18 years and to 

persons under the influence of alcohol or drug having 

narcotic effect would apply to the owners of all 

supermarkets and grocery stores. 

4.5. Concerns were expressed regarding the ability of 

responsible registered persons to exercise proper control 

in the context of a large supermarket with a number of till 

points and staff focused on the activities of a supermarket 

rather than the obligations of a liquor retailer and also 

                                            
7
 Objects Memorandum, line 16, page 234 Record; paragraphs 88 and 89 PAA, pages 

152 to 153 Record 
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regarding the open display of liquor for sale on 

supermarket shelves to young people frequenting and 

purchasing at supermarkets8. 

4.6. After adoption of the National Liquor Bill by Parliament 

and referral thereof to this Court by the President, this 

Court declared the provisions thereof dealing with the 

retail sale of liquor to be unconstitutional on the basis that 

those provisions fell within the exclusive legislative 

function of provinces9. 

4.7. A provincial Bill was drafted having regard to the 

extensive public participation process which had been 

carried out in the Eastern Cape and the national policy 

imperatives of administrative and enforcement simplicity 

as well as the need to “ensure effective and efficient 

regulation of liquor and liquor products by encouraging 

compliance”10. 

4.8. DEDEAT and DTI each conducted extensive public 

participation processes in which inter alia holders of 

                                            
8
 Paragraph 10 SAA, page 171 Record 

9
 Ex parte The President of the Republic of South Africa: In Re: Constitutionality of the 

Liquor Bill 2000 (1) SA 732 (CC); Paragraph 86 PAA, page 151 Record 
10

 Paragraphs 16 and 17 SAA, pages 173 and 174 Record 



6 
 

licenses, including the Applicant, were specifically invited 

to submit representations11. 

4.9. It emerged from the public meetings that the principle of 

rationalization of the number of categories of registrations 

as well as the transitional provisions providing for the 

conversion of existing licenses into the appropriate 

category of registration was generally accepted and in the 

case of grocers’ wine licenses was generally positively 

received, incorporating as it did the invitation to license 

holders to effectively convert the wine only license into a 

full licence. The rationale behind this, being the question 

of control of prohibited sales and the restriction on 

employment of staff was understood12. 

4.10. By contrast, the principal issue raised by major interested 

parties related to the time to be given to the holders of 

grocers’ wine licenses to establish their stand-alone liquor 

stores. A number of submissions were received 

suggesting that the five year transitional period as initially 

provided was insufficient. The ten year period as provided 

                                            
11

 Paragraphs 18 to 20 SAA, pages 174 to 175 Record 
12

 Paragraph 21 SAA, pages 175 and 176 Record 
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for in the Act was eventually settled upon by agreement 

with affected stakeholders13. 

4.11. The Eastern Cape Provincial Legislature conducted 

further public hearings which attracted substantial 

interest14. 

4.12. There is no evidence that it was contended by the 

Applicant or any other interested party during any of the 

public processes that the impugned provisions of the Act 

were unconstitutional, unfair or arbitrary. The Applicant 

chose not to share its response to the invitations to it to 

submit comments with the Court a quo or to place any 

submissions made by it at the time before that Court. 

 

THE SCHEME OF THE ACT AND THE ORDER GRANTED 

5. The Act provides for the authorization of trade in liquor by means 

of registrations in five categories only. By contrast, the 1989 

Liquor Act, provided for 18 categories of licences. It was 

accordingly necessary for the framers of the Act to provide for 

transitional measures for the holders of licences under the 1989 

Act. However the scheme of the transitional provisions in the Act 

was not to extend the validity of licences granted in the 

                                            
13

 Paragraph 22 SAA, page 176 Record 
14

 Paragraph 23 SAA, page 176 Record 
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categories provided for in the 1989 Act, but rather gave effect 

immediately to the reduction in the number of categories of 

licences (now registrations) by deeming the erstwhile licences to 

be one or other of the categories of registration provided in the 

Act15. 

6. In the case of the grocer’s wine license referred to in section 

20(b)(iv) of the 1989 Liquor Act, the registration into which it was 

converted was provided for in the Schedule as follows: 

“A registration for the retail sale of wine for consumption off the 

premises on which wine is being sold, referred to in section 20(a) 

of this Act, for a period of 10 years after which such registration 

must lapse, provided that the holder of such a registration may at 

any stage after the expiry of a period of five years after the date 

of commencement of this Act, apply for registration to sell all 

kinds of liquor on separate premises as prescribed”. 

 

Subsection 71(5) deals specifically with the consequences of the 

conversion of grocers’ wine licenses into registrations in terms of 

the Act and provides: 

“The holder of a grocer’s wine licence in terms of the Liquor Act, 

1989, who is deemed to be registered to sell wine by virtue of the 

                                            
15

 Subsections 71(2) and 71(5) of the Act, read with the 12th item in the Schedule 
thereto providing for the "Conversion of exemptions, licenses and approvals" 
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conversion contemplated in subsection (2), must be entitled to 

sell wine as defined in section 1 of the Liquor Products Act, 

1989, for a period of ten years after the commencement of this 

Act: Provided that the holder of such registration may, at any 

stage after expiry of a period of five years from the date of 

commencement of this Act, apply for registration to sell all kinds 

of liquor in separate premises as prescribed”. 

 

7. Accordingly, in the case of erstwhile “grocer’s wine licences” 

these were by virtue of the aforesaid provisions, with effect from 

14 May 2004 (the date of commencement of the Act), converted 

into the registrations referred to in section 20(a) of the Act (which 

provide for the retail sale of liquor for consumption off the 

premises where the liquor is being sold), but subject to two 

conditions, firstly that wine only may be sold and secondly that 

the registration would be for a limited period of 10 years after 

which it would lapse. The inevitable consequence of the 

aforesaid conversion was that with effect from the date of 

commencement of the Act, the Applicant was the holder of 

registrations wholly subject to and regulated by the provisions of 

the Act as opposed to grocers’ wine licenses, being an interest 

created by and regulated under the repealed 1989 Liquor Act. 
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8. The Applicant’s case is premised on the contention that its 

grocer’s wine licences under the 1989 Liquor Act (as opposed to 

the registrations under the Act which are currently held by it by 

virtue of the conversion referred to above) constituted property 

and that it would be deprived of that property on 14 May 2014.  

9. The Applicant accordingly sought and the Court a quo granted 

the relief set out in paragraph 2 of the Order: 

“THAT Sections 71(2) and (5) of the Act, read with the relevant 

parts of the Schedule to the Act, are declared to be inconsistent 

with the Constitution, and invalid to the extent that they provide 

for the lapsing of grocer’s wine licences after a period of 10 

years after the commencement of the Act” (emphasis added). 

10. The contested sections however do not provide for the lapsing of 

grocer’s wine licences after a period of 10 years from the 

commencement of the Act, but rather for the termination of such 

licences on 14 May 2004 and the substitution therefore of 

registrations under the Act. 

11. We respectfully submit that the finding of the Court a quo that the 

legal effect of the transitional provisions is that a grocer’s wine 

licence, issued in terms of the 1989 Liquor Act, remained valid 

until 14 May 2014, after which it would automatically lapse16, is 

                                            
16

 Main bundle, paragraph [29], page 34 
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not correct. To the extent that the Court a quo found that the 

Applicant’s licences under the 1989 Liquor Act were property 

and that it was deprived thereof, such deprivation occurred on 14 

May 2004. 

12. Further, should the consequential relief granted in paragraphs 3 

and 4 of the Order excising section 71(5) of the Act as well as 

the words in the schedule limiting the validity of the relevant 

registration to a period of 10 years be confirmed, this will have 

the practical effect of creating a category of registration in 

addition to those provided for in section 20 of the Act and will 

render the registration in question inconsistent therewith. Should 

this Court confirm the Order as sought, it will effectively be 

stepping into the shoes of the legislator and itself creating law, 

which offends against the constitutional separation of powers.  

This Court has stated: 

“In effect what the appellant has asked this Court to do is amend 

the Liquor Act so as to make provision for a ‘grocer’s wine, beer 

and cider licence’ as an exception to the prohibition imposed by 

s40 of the Act. A Court can strike down legislation that is 

unconstitutional and can sever or read down provisions of 

legislation that are inconsistent with the Constitution because 

they are overbroad. It may have to fashion orders to give effect 
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to the rights protected by the Constitution but what it cannot do is 

legislate”17. 

13. In the circumstances, the order in paragraph 2 of the Order (and 

the consequential orders in paragraphs 3 and 4 of the Order, 

which are dependent on it) does not appropriately fall for 

confirmation as sought in the Application for Confirmation. 

THE PROPERTY CLAUSE 

14. The Court a quo in making the Order, did so pursuant to the 

provisions of sections 172(1)(a) and (b) of the Constitution.  

15. In finding that sections 71(2) and (5) of the Act, read with the 

relevant parts of the Schedule to the Act are inconsistent with the 

Constitution only to the extent that they provide for the lapsing of 

grocer’s wine licences after a period of 10 years after the 

commencement of the Act, the Court a quo did so pursuant to 

the provisions of section 25(1) of the Constitution (“the Property 

Clause”).  

16. This Court has adopted the approach that the Property Clause 

(which disjunctively considered addresses two seemingly 

disparate objectives, being protection of property on the one 

                                            
17

 S v Lawrence 1997 (4) SA 1176 (CC) @ [80] 
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hand and reform on the other) is to be interpreted as a coherent 

whole18 and stated: 

“The purpose of section 25 has to be seen both as protecting 

existing private property rights as well as serving the public 

interest, mainly in the sphere of land reform but not limited 

thereto and also as striking a proportionate balance between the 

two functions”19. 

17. This Court in the FNB case20 has also provided guidance as to 

the approach to be adopted in analyzing whether impugned law 

(or conduct) falls foul of the Property Clause, in the form of a set 

of questions to be asked, paraphrased by the Court a quo21 as 

follows: 

17.1. does that which is taken away amount to property for the 

purposes of section 25? 

17.2. If so has there been a deprivation of such property? 

17.3. If there is, is such deprivation consistent with the 

provisions of section 25(1)? 

                                            
18

 First National Bank of SA Ltd t/a Wesbank v Commissioner for the South African 
Revenue Services and Another; First National Bank of SA Ltd t/a Wesbank v Minister 
of Finance 2002 (7) BCLR 702 (CC) ("the FNB case") @ [49] and [50] 
19

 FNB case @ [50] 
20

  FNB case (supra) @ [46] 
21

 Order @ [40], Main bundle, page 38 
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17.4. If not, is such deprivation justified under section 36 of the 

Constitution?22 

We address each of these inquiries in order. 

 

Did grocers’ wine licences constitute property for the purposes of the 

Property Clause? 

18. In formulating this, the “threshold question”, the Applicant relates 

it to grocers’ wine licences (i.e. under the 1989 Liquor Act) which 

it conflates with registrations (i.e. under the Act) by contending 

that the former were merely extended as the latter. 

19. We maintain the distinction between the two as expressed 

above, but submit that neither liquor licenses under the 1989 

Liquor Act, nor registrations under the Act are “property” for the 

purposes of the Property Clause. 

20. As to what “property” is, section 25 goes no further than to state 

that it is not limited to land. This Court has thus far addressed 

this question by reference to specific facts on a case by case 

basis to determine whether the interest in question constitutes 

“property”, but has not by way of formulating a definition or 

                                            
22

 The remaining questions as formulated in the FNB case are relevant only if the 
depravation amounts to expropriation which is not the case in casu; see also The Bill 
of The Human Rights Handbook, 6th Edition, 2013: I Currie and J de Waal @ para 
25.3, page 534 
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providing guidelines provided an indication of which interests do 

not constitute “property”. 

21. In this regard, the unanimous Court in the FNB case concluded 

that: 

“At this stage of our constitutional jurisprudence it is, for the 

reasons given above, practicably impossible to furnish – and 

judicially unwise to attempt, a comprehensive definition of 

property for purposes of section 25”23. 

22. This Court has concluded in more recent judgments that some 

forms of incorporeal property enjoy protection under the Property 

Clause24. 

23. In National Credit Regulator, in considering whether an 

enrichment claim constituted “property” this Court stated: 

“The right to claim restitution on the basis of enrichment is a 

personal right. It can only be enforced against a specific party or 

parties, in this case the consumer who received the money. It is 

not a real right in property like, for example, ownership or a 

usufruct, enforceable against all. Section 25 deals with property 

and not with ownership. But reliance has been placed on the link 

                                            
23

 FNB case (supra) @ [51] 
24

 National Credit Regulator v Opperman and Others 2013 (2) BCLR 170 (CC); Agri 
South Africa v Minister for Minerals and Energy (Afriforum and others as amici curiae) 
2013 (7) BCLR 727 (CC) 
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to ownership in evaluating whether there is a deprivation or 

whether section 25 comes into play” (emphasis added)25. 

24. The Court then concluded: 

“In the circumstances of this case, the recognition of the right to 

restitution of money paid, based on unjustified enrichment, as 

property under section 25(1) is logical and realistic”26. 

25. In Agri South Africa, the Chief Justice, without pertinently 

deciding, proceeded on the basis that a right to exploit minerals 

is “property”27. (His reference to “property with economic value” 

in paragraph 44 however did not refer to a right to mine, but 

rather to mineral ownership). 

26. This Court has however clearly concluded that there may be 

interests which do not constitute “property”. 

27. The Deputy Chief Justice, writing for the majority of the Court 

stated: 

“For present purposes, let it suffice to state that the definition of 

property for purposes of constitutional protection should not be 

too wide to make legislative regulation impracticable and not too 

narrow to render the protection of property of little worth. In many 

disputes, courts will readily find that a particular asset of value or 

                                            
25

 National Credit Regulator (supra) @ [61] 
26

 National Credit Regulator (supra) @ [63] 
27

 Agri South Africa (supra) @ [38] to [46] 



17 
 

resource is recognized and protected by law as property. In other 

instances, determinations will be contested or prove elusive.”28. 

28. The contention of the Applicant at paragraph 54 of its heads that 

inter alia licences issued by administrative functionaries pursuant 

to statutory powers constitute “property” if they have commercial 

value and once they have vested in the holder does not follow 

from the authorities quoted above and the further obiter dicta 

relied upon by the Applicant. 

29. In this regard, the rejection by the Court in the FNB case, 

National Credit Regulator and Agri South Africa of the argument 

that the interest in question was not “property” as it had no value 

is not authority for the corollary apparently contended for by the 

Applicant (i.e. that because the interest in question has 

commercial value, it is “property”)29. 

30. The observation of Pickering J in Transkei Public Servants 

Association was no more than that, it not having been necessary 

for him to decide whether the interest in question fell within the 

meaning of “property” in the Property Clause30. 

                                            
28

 Law Society of South Africa and Others v Minister for Transport and Another 2011 
(2) BCLR 150 (CC) @ [83] to [84] 
29

 FNB case (supra) @ [55] and [56]; National Credit Regulator (supra) @ [61]; Agri 
South Africa @ [42]. In the latter case, the conclusion of the Chief Justice was based 
on ownership and not the observation that the right not to mine had economic value. 
30

 Transkei Public Servants Association v Government of the Republic of South Africa 
1995 (9) BCLR 1235 (Tk) @ 1246 
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31. The dicta approved of in the Hewlett case in Zimbabwe31 

contradict the approach of this Court in the Law Society case 

referred to above. 

32. An area of incorporeal property which has remained contested in 

international jurisdictions with regard to the extent that such 

rights constitute protected property concerns “public law 

entitlements” (such as social welfare rights) and other kinds of 

government “largesse” (such as licences and quotas). Such 

“entitlements” or “participation rights” are generally “by their very 

nature contingent on mutable government policies or programs”. 

They may be “withdrawn or reduced unilaterally by administrative 

authorities”32. 

33. The learned authors of the Compendium contend that the 

withdrawal of such entitlements, thereby invoking compensation 

requirements, would have a depressing effect on development of 

welfare policies and programs, by securing the position of 

current beneficiaries at the expense of the public interest in 

policies and programs that are adaptable according to changing 

circumstances. They state further: 

                                            
31

 Hewlett v Minister for Transport and Another 1982 (1) SA 490 (ZSC) 
32

Constitutional Law of South Africa: 2
nd

 Edition: S Woolman, M Bishop: Vol 3, @ 46-

16; Bill of Rights Compendium (Lexis Nexis @ para 3BF4) 
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“In most other jurisdictions, these types of interests are not easily 

accepted as property for purposes of the threshold test, although 

nuanced acknowledgement and protection of these interests 

does at times occur.  Welfare payments and subsidies generally 

would not pass the threshold test, but pension interests may 

under some circumstances be regarded as property”.33 

34. We submit that such rights as may flow from the grant of a liquor 

licence under the 1989 Liquor Act do not and should not 

constitute property for the purposes of the property clause. A 

distinction should be drawn between liquor licences and other 

forms of State grants including regulatory licences, given the 

special nature of the subject of regulation, namely liquor. As is 

recorded in the DTI’s study referred to by the Applicant: 

“Regulation on most kinds of consumer products is much lighter 

than the regulatory burden on the liquor industry. This reflects 

the special nature of liquor, which is one of the few addictive 

psychoactive drugs which is freely available to the public”34. 

                                            
33

 See also Silberberg and Schoeman’s The Law of Property: 5
th
 Edition, PJ 

Badenhorst et al @ pages 539 and 540, in which it is pointed out that participation 
rights giving rise to claims against the State not based on contract (sometimes 
referred to as "new property") including welfare rights and forms of State "largesse" 
such as licenses, franchises, permits, contracts, subsidies, use of public resources 
and quotas have been approached with judicial caution "probably because the 
interests are frequently contingent, being allocated by government on its own terms 
and policies and held by recipients subject to the "public interest". 
34 Baseline study of the National Liquor Act, 59 of 2003, annexure JB8 Founding 

Affidavit, pages 93 to 108 Record 
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35. The Constitutional Court has characterized a liquor licence as 

“the permission that a competent authority gives to someone to 

do something with regard to liquor that would otherwise be 

unlawful” which permission “encompasses not only the grant or 

refusal of the permission concerned, but also the power to 

impose conditions pertinent to that permission, as well as the 

collection of revenue that might arise from or be attached to its 

grant”35. 

36. Such permission is part of a framework which is purely designed 

to impose control on the part of the State over the use of a 

dangerous substance, with negative socio-economic 

consequences, in balance with the potential economic benefits of 

the trade in liquor. The form that that permission takes is always 

contingent as norms and policy positions change36. 

37. As a result, such permission is not freely transferable. The 

permissions of which the Applicant contends it has been 

deprived, are the licences obtained by it under the Liquor Act, 27 

of 1989 (“the 1989 Act”). The Applicant would have been obliged 

to submit an application in terms of section 113 of the 1989 

Liquor Act for a transfer of the licence in respect of the registered 

                                            
35 Ex parte The President of the Republic of South Africa: In Re: Constitutionality of 

the Liquor Bill 2000 (1) SA 732 (CC) @ 56 
 
36

 S v Lawrence 1997 (4) SA 1176 (CC) [42] to [44] and [51] to [56] 
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premises in question (which in content was effectively a 

complete application). The Liquor Board under the 1989 Act had 

a complete discretion as to whether or not to grant such a 

transfer37 and in specified circumstances was precluded from 

granting the application at all38. 

38. Although the “property” that the Applicant contends for is its 

licences under the 1989 Liquor Act, similar considerations apply 

to registrations in terms of the Act. The word “transfer” is not 

defined in the Act but provision is made in section 22(11) thereof 

that the “holder of a registration certificate may at any time make 

application to the Board [i.e. the Third Respondent] for the 

transfer thereof to another person”. The procedure for such an 

application provided in section 22(14) is a comprehensive one 

which requires the submission of detailed documentation and 

information, input from third parties and an opportunity for public 

participation. In the end result, the Third Respondent in such 

applications is required to make a considered decision with 

regard to the application. 

39. The Act contemplates in the plainest of terms that the process 

required for the initial grant of a registration certificate is for all 

intents and purposes duplicated in respect of an application for a 

                                            
37

 See section 114(a) and (b) of the 1989 Liquor Act 
38

 114(2) of the 1989 Liquor Act; S v Lawrence (supra) @ [65] and [69] 
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transfer of such registration certificate. The Legislature has 

plainly conferred upon the Third Respondent the power and 

discretion required in order to regulate in general terms the liquor 

industry and in more specific terms, to have the final say when it 

comes to holders of registration certificates. 

40. The Applicant has further relied on various subjective interests 

(e.g. its “business model” and its commercial interest in the 

licence) to support its contention that its licences constitute 

“property”. This Court however has pointed out that: “Neither the 

subjective interest of the owner in the thing owned, nor the 

economic value of the right of ownership can determine the 

characterization of the right”39. 

41. In considering the meaning of the property clause in this specific 

case, the Court a quo was obliged to do so within an interpretive 

framework which takes due cognizance of the tensions between 

individual rights and the State’s positive social responsibilities in 

terms of the Constitution, which characterize the operation of the 

clause. That tension must be the guiding principle in terms of 

which the section is analyzed, interpreted and applied in the 

context of the facts in this case40. 

                                            
39

 The FNB case @ [55] and [56] 
40 FNB case (supra) @ [50] 
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42. In balancing those tensions, it fell to the Court a quo to conclude 

that the extensive socio-economic obligations on the part of the 

State given effect to in the Act, and the impugned sections in 

particular would tilt the scales in favour of a conclusion that the 

grant to the Applicant of permission to sell wine in the manner 

described in the 1989 licences did not constitute “property” for 

the purposes of the property clause. 

43. Further, this Court in the FNB case has drawn a distinction 

between the object of the right in question and the right itself. 

This distinction has been maintained by it in dealing with 

incorporeal rights where it is the object of the right which is the 

protected property41. 

44. It was accordingly for the Applicant to demonstrate that it has a 

right to the performance of something by the Respondents (or 

broadly, the State), which would be the object of the right and 

accordingly “property”. 

45. The Applicant has not done so and cannot do so given what is 

stated above regarding the licence as permission, subject to 

various further restrictive conditions. The Applicant had no 

absolute right to be granted the licence, subject only to 

                                            
41 Handbook para 25.3, page 537; National Credit Regulator (supra) @ [63] 
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compliance by it with the prescribed requirements and 

procedures. 

46. The author of the term “the new property” is the American writer 

Charles Reich, stemming from his eponymous article42. He 

explains the approach of the United States Supreme Court with 

regard to interests stemming from relationships with government 

in the context of the “public interest society”. He avoids applying 

or rejecting the label “property”. He concludes that “largesse” 

does not vest in a recipient being almost always revocable. In 

such instances, forfeiture may take place because the public 

interest demands it, despite the absence of any fault in a holder. 

Notably, he contends that when the public interest demands that 

the government takes over “property” (a reference to the Fifth 

Amendment to the Constitution)43 the [US] Constitution requires 

that just compensation be paid to the owner, but that when 

“largesse” is revoked in the public interest, the holder ordinarily 

receives no compensation (the implication being that in the latter 

circumstance, the interest in question is not “property”). 

47. However, Reich concludes further that the most significant 

limitation on use is more subtle. The holder of government 

“largesse” is expected to some extent to act as the agent of “the 

                                            
42

 The New Property: CA Reich (1964) 73 Yale LJ 733 
43

 See also the FNB case [72] to [75] 
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public interest” rather than solely that of his own self-interest. 

The opportunity for private profit in such circumstances is 

intended to serve as a lure to make private operators serve the 

public. In such instances the government contractor is explicitly 

the agent of the government in what he does. Only his right to 

profits and his control over how the job is done distinguish his 

private status (although in the case of a liquor licence, even the 

latter is stringently regulated). 

48. The Respondents submit that a licensee under the 1989 Liquor 

Act (and equally, the holder of a registration under the Act) 

represents an example par excellence of a government agent in 

implementing the regulation of a dangerous narcotic substance 

through the strict legislative restrictions on the nature and 

location of premises, hours of sale, persons to whom liquor may 

be sold, qualifications of registered persons and sales personnel. 

In such circumstances, the right of the State, acting in the public 

interest, to modify the circumstances in which a licensee (in this 

instance the Applicant and other holders of grocers’ wine 

licences) may hold and implement the interest represented by 

that licence sufficiently detracts from its nature to justify the 

conclusion that it does not constitute “property” for the purposes 

of the Property Clause. 
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49. The approach of the European Court of Human Rights, in 

applying the Convention for the Protection of Human Rights and 

Fundamental Freedoms has been cited by the Applicant in 

support of its contention that its licences under the 1989 Liquor 

Act constitute “property”. In the Tre Traktörer Aktiebolag case44, 

the European Court had regard to an alleged violation of Article 1 

of Protocol No.1 of the Convention which reads: 

“Every natural or legal person is entitled to the peaceful 

enjoyment of his possessions. No one shall be deprived of his 

possessions except in the public interest and subject to the 

conditions provided for by law and the general principles of 

international law”. 

50. The aggrieved applicant contended that the withdrawal by the 

Swedish government of a restaurant liquor licence held by it 

(based on the unlawful manner in which it was being conducted) 

constituted deprivation of a possession. The European Court 

took the view that the economic interests connected with the 

running of the applicant’s restaurant were “possessions” and that 

the withdrawal of the licence had adverse effects on the goodwill 

and value of the restaurant. The Court accordingly concluded 

that the licence constituted a possession. 
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51. This conclusion does not accord with the approach of this Court 

as reflected in the judgments referred to above. This Court has 

recognized a concept of property which goes beyond a static 

private law conception. It has nevertheless distinguished 

between the object of the right and the right itself in focusing on 

ownership and concluding that “neither the subjective interest of 

the owner in the thing owned, nor the economic value of the right 

of ownership can determine the characterization of the right45”. 

52. The European Court by contrast has merely viewed the licence 

as one of a bundle of economic interests constituting the 

licensee’s right to trade and accordingly concluded on that basis 

that it is a possession. The authors of the Handbook by contrast, 

in concluding that the word “property” as used in section 25 does 

not mean “any relationship or interest having an exchange 

value”, opine as follows: 

“Taking ‘property’ to mean economic liberty in the widest sense 

would make the ambit of the property clause unduly expansive 

and would require the courts to police almost any intervention by 

government in the private sphere and would severely hamper the 

ability of the government to govern. Property cannot extend to 
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every right or interest, even if it is a right or interest of an 

economic nature”46. 

53. The judgment of the European Court contains no analysis of the 

concepts of “property” and “possessions”, but merely uses both 

terms interchangeably and its conclusion is based on a more 

expansive approach than would appear to have been recognized 

by this Court thus far. 

54. Given the aforegoing, the Respondents respectfully submit that 

the Court a quo erred in not concluding that the Applicants 

grocers’ wine licences under the 1989 Liquor Act did not 

constitute “property” for the purposes of the Property Clause. 

The Appeal accordingly falls to be upheld and the Confirmation 

Application dismissed. 

 

Has there been a deprivation? 

55. This Court has refined its initial view expressed in the FNB case 

that “any interference with the use, enjoyment or exploitation” of 

property constituted deprivation thereof and has held that “… at 

the very least substantial interference or limitation that goes 

beyond the normal restrictions on property use or enjoyment 

found in an open and democratic society would amount to 
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deprivation”. The Court has further indicated that it would 

interpret “deprivation” broadly47. 

56. It accordingly falls to consider whether the impugned provisions 

of the Act deprived the Applicant of the object of the right 

contended for by it, being the permission to sell liquor. Clearly 

they did not do so. The relevant provision of the Schedule to the 

Act allowed the Applicant to apply for registration to sell all kinds 

of liquor on separate premises. The heading of the Schedule 

refers to “Conversion of exemptions, licences and approvals”. 

That the Third Respondent interpreted the provisions of the 

Schedule as providing merely for the conversion of the 

registration as limited to the sale of wine only, to a registration 

providing for the sale of all liquor, is apparent from the letter sent 

during March 2014 to the holders of registrations48. 

57. In addition, in the case of the Applicant as an existing holder of 

numerous registrations (and therefore compliant with the 

administrative requirements of the Act), such an application 

would have been a mere formality. Unlike the 1989 Act, the Act 

affords the Third Respondent no discretion to refuse to issue a 
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48

 Annexure JB16 Founding Affidavit, page 114 Record 



30 
 

registration once an applicant has met the administrative 

requirements of such an application49. 

58. The Act effectively provided the Applicant with an opportunity to 

convert its limited right to sell wine into an extended right to sell 

all kinds of liquor. Even if it is found that the procedure in the Act 

gives rise to interference with such limited right, we submit that 

given the opportunity to convert its registration, such interference 

is not substantial and certainly does not go beyond the normal 

restrictions on property use and enjoyment found in an open and 

democratic society. 

 

Was the deprivation arbitrary? 

59. If it is established that the impugned provisions of the Act give 

rise to a deprivation of property on the part of the Applicant, we 

submit that such deprivation does not constitute the removal of 

“all the incidents of ownership50”. 

60. The exposition of when law or conduct is arbitrary set out in the 

FNB case remains the standard applied by this Court. It was 

concluded: 

“Comparative law cannot, by simplistic transference, determine 

the proper approach to our property clause that has its own 
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context, formulation and history. Yet the comparative perspective 

does demonstrate at least two important principles. The first is 

that there are appropriate circumstances where it is permissible 

for legislation, in the broader public interest, to deprive persons 

of property without payment of compensation. 

The second is that for the validity of such deprivation, there must 

be an appropriate relationship between means and ends, 

between the sacrifice the individual is asked to make and the 

public purpose this is intended to serve. It is one that is not 

limited to an enquiry into mere rationality, but is less strict than a 

full and exacting proportionality examination”51. 

61. The Court pointed out further that the requirement of such an 

appropriate relationship between means and ends is 

methodologically sound but must remain respectful of the 

separation of powers between judiciary and legislature and is 

suitably flexible to cover all situations. 

62. The Court reached a conclusion on the meaning of “arbitrary” in 

section 25 as follows: 

“… it is concluded that a deprivation of property is “arbitrary” as 

meant by section 25 when the “law” referred to in section 25(1) does 

not provide sufficient reason for the particular deprivation in question 
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or is procedurally unfair. Sufficient reason is to be established as 

follows: 

a) It is to be determined by evaluating the relationship between 

means employed, namely the deprivation in question, and ends 

sought to be achieved, namely the purpose of the law in 

question. 

b) A complexity of relationships has to be considered. 

c) In evaluating the deprivation in question, regard must be had to 

the relationship between the purpose for the deprivation and the 

person whose property is affected. 

d) In addition, regard must be had to the relationship between the 

purpose of the deprivation and the nature of the property as well 

as the extent of the deprivation in respect of such property. 

e) Generally speaking, where the property in question is ownership 

of land or a corporeal movable, a more compelling purpose will 

have to be established in order for the depriving brought to 

constitute sufficient reason for the deprivation, then in the case 

where the property is something different, and the property right 

something less extensive… 

f) Generally speaking, when the deprivation in question embraces 

all the incidents of ownership, the purpose for the deprivation will 

have to be more compelling than when the deprivation embraces 
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only some incidents of ownership and those incidents only 

partially. 

g) Depending on such interplay between variable means and ends, 

the nature of the property in question and the extent of its 

deprivation, there may be circumstances when sufficient reason 

is established by, in effect, no more than a mere rational 

relationship between means and ends; in others this might only 

be established by a proportionality evaluation closer to that 

required by section 36(1) of the Constitution. 

h) Whether there is sufficient reason to warrant the deprivation is a 

matter to be decided on all the relevant facts of each particular 

case, always bearing in mind that the enquiry is concerned with 

“arbitrary” in relation to the deprivation of property under section 

25”52. 

63. We submit that to the extent that the provisions of the Act do 

give rise to a deprivation of property, this is nevertheless 

justified. 

64. In the first instance, the Act is a law of general application. In this 

context, the limitation of rights is permissible where it is 
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authorized by law and the law in question is impersonal in the 

sense that it imposes burdens on an abstract class53. 

65. The Act does not target the Applicant specifically, but applies to 

the holders of all grocers’ wine licences under the 1989 Act, as a 

class. 

66. It accordingly falls to consider whether the impugned provisions 

of the Act are nevertheless arbitrary in effect. 

67. The first enquiry is whether the deprivation was procedurally fair. 

If it is found that it was not, the deprivation would be arbitrary54. 

68. The second enquiry is whether the deprivation is substantively 

arbitrary, i.e. whether there was sufficient reason, having regard 

to the standard iterated above. 

69. With regard to the question of procedural fairness, the 

uncontested evidence is that an extensive series of public 

participation processes were undertaken throughout the Eastern 

Cape (both with respect to the National Bill and the Eastern 

Cape Bill) including public meetings and targeted invitations to 

                                            
53 Handbook para 25.3(c)(ii) page 539; cf section 36 Constitution 

 

 
54

Handbook (supra) para 25.3(c)(ii)(aa) pages 540 to 542; FNB case [67] and [100]; 

Janse van Rensburg NO v Minister van Handel en Nywewerheid 1999(2) BCLR 204 
(T) @ 221F; Director of Public Prosecutions: Cape of Good Hope v Bathgate 2000 (2) 
SA 535 (C) @ [82]; Metcash Trading Ltd v Commissioner for the SA Revenue Service 
2000 (2) SA 232 (W) 
 



35 
 

the holders of licences (including the Applicant) to submit 

comments. 

70. The comments received regarding areas of concern were taken 

into account in drafting the Act. In this regard, the principle of 

rationalization of the number of categories of registrations as well 

as the transitional provisions providing for the conversion of 

existing licences into the appropriate category of registration was 

generally accepted, and in the case of grocers’ wine licences 

was positively received, as was the rationale behind this, being 

the question of control of prohibited sales and the restrictions 

which would be applicable to the employment of staff55. 

71. The principal point of concern raised by major interested parties 

was the time to be given to the holders of grocers’ wine licences 

to establish their stand-alone liquor stores. Submissions were to 

the effect that a transitional period of 5 years was too short and a 

period of 10 years was eventually settled upon by agreement 

with affected stakeholders including the Applicant56. 

72. The Applicant does not contend that this process was to any 

extent unfair and significantly does not aver that it opposed the 
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key issues of rationalization of the numbers of licences or 

contested the rationale behind this, during the public process. 

73. The mechanisms provided for in the Act for the conversion of the 

limited registrations (i.e. affording affected holders a period of 10 

years to obtain separate premises and to effect the conversion) 

are not contested by the Applicant as being procedurally unfair 

(nor are they unfair). 

74. With regard to the question of whether any deprivation was 

substantively arbitrary, the uncontested evidence is that the 

national policy imperatives underpinning the National Bill and the 

contents of the Bill itself (and in particular those portions dealing 

with retail trade) were the subject of extensive public consultation 

in the Eastern Cape and subsequently formed the basis for the 

Eastern Cape Bill. 

75.  In this context, there is nothing sinister to be read in the fact that 

the form of the Act was similar to the relevant provisions of the 

National Liquor Bill. It was based on the same policy and similar 

public input. As has been referred to above, to the extent that 

further public input required additional amendments, these were 

effected. 

76. The policy imperatives, which included the need for 

administrative and enforcement simplicity, translated into 
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mechanisms to simplify the application process as well as the 

processes for regulation and enforcement at all levels, which 

included a substantial reduction in the number of categories of 

registrations. 

77. The distillation of 18 categories into 5 (4 in the case of the 

National Liquor Bill) necessitated transitional provisions. Initial 

drafts of the proposed National Liquor Bill (before it was 

promulgated as such) anticipated the conversion of licences into 

off consumption registrations for the sale of all types of liquor. 

The scheme of the National Liquor Bill (and subsequently the 

Act) was to exclude the sale of commodities other than liquor in 

registered premises for off consumption sale. Premises 

approved for this specialized purpose would be staffed by 

personnel meeting certain requirements and restrictions on the 

sale of liquor (including wine) to young people would apply.  

78. The general conversion mechanism envisaged however, would 

in the case of grocers’ wine licences result in their conversion to 

registrations for the sale of liquor generally. Concerns arose 

regarding the ability of the responsible registered person to 

exercise proper control in the context of a large supermarket with 

a number of till points and with staff focused on the activities of a 

supermarket rather than the obligations of liquor retailer; the 
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open display of liquor on supermarket shelves frequented by 

young people; and the need for all till staff to comply with the 

requirements of the Act and other regulatory concerns. (These 

concerns are clearly relevant whether what is at issue is the sale 

of all types of liquor or only wine.) This resulted in a transitional 

provision similar (save for the length of the transitional period) to 

that which found its way into the Act57. 

79. The Applicant does not contest the legitimacy of the policy 

imperatives underpinning the Act, but merely queries the 

connection between these objectives and the means of attaining 

them as contained in the Act58. 

80. The necessary connection is made through the achievement of 

the balance between the adverse social implications of the sale 

of liquor and the commercial importance thereof, as follows: 

80.1. the simplification of the administrative processes and the 

need to reduce the enforcement and control burden, 

translates into the need to reduce the number of 

categories of registration; 

80.2. the realities of distilling 5 categories from 18 requires the 

conversions reflected in the Schedule to the Act; 
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80.3. the consequence of merely converting grocers’ wine 

licences into registrations for the sale of all types of liquor 

would in turn increase the burden of enforcement and 

control relative to the situation that would apply should all 

liquor be sold from specialized stores; 

80.4. the logical solution was to provide a mechanism to enable 

existing holders of grocers’ wine licences to convert them 

to licences for the sale of all types of liquor on specialized 

premises. 

81. The corollary, being the consequences of the argument 

postulated by the Applicant would be: 

81.1. an increase in the number of categories of licence (and 

accordingly the burden of administration and enforcement 

would not be limited as intended); 

81.2. control and enforcement issues would not be reduced 

(limitations on till staff would still have to be enforced and 

liquor, albeit wine only, would remain on display in a 

general store)59. 

82. Given the relationship between ends and means demonstrated 

above, it falls only to consider whether the extent of the 
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deprivation contended for justifies a conclusion that the ends 

justify the means60. 

83. As has been argued above, the deprivation is not total. The 

Applicant argues that it will be deprived of the opportunity to 

continue to implement a business model and argues that the 

conversion will result in a drop in sales of wine. These are not 

relevant considerations (and Applicant in any event placed no 

cogent evidence before the Court a quo to substantiate the 

contention that it would lose sales). The object of the deprivation 

is the right to sell wine. The Applicant’s contention that its right 

includes the place where the liquor is to be sold cannot stand. 

The Respondent is provided with the opportunity to replace this 

with a right to sell all types of liquor (including wine). All other 

supermarket operators have taken advantage of this opportunity 

and established separate liquor stores. The very limited extent to 

which the Applicant may have suffered a deprivation, does not 

support a conclusion that the means provided for in the Act do 

not justify the worthy policy ends. 

84. In summary, the “property” which is the subject of the deprivation 

is not land or a corporeal movable and the deprivation is not 

total. There is a logical and rational relationship between the 
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purpose of the deprivation, the nature of the “property” affected 

and the extent of the deprivation. The purpose of the deprivation 

is clearly appropriate in the case of the Applicant, as the owner 

of a national supermarket chain holding 27 registrations which 

had been converted from grocers’ wine licences. We submit in 

the circumstances that the deprivation is rational and 

proportional to the purpose. 

 

THE QUESTIONS OF URGENCY AND NON-JOINDER 

85. The question arises as to whether the grounds of appeal on 

these two issues raised by the Respondents in their Notice of 

Appeal are properly before this Court. 

86. This Court has in similar circumstances61, where the appellant 

had appealed as of right against a declaration of constitutional 

invalidity, but had also appealed against other orders of the 

Court a quo that were not subject to confirmation concluded that 

it was not necessary to decide whether the latter appeals lay as 

of right (given that there had been no objection to that 

procedure) but held further that even if the Court were to treat 

the appeal as an application for leave to appeal directly to this 
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Court, it would clearly be in the interests of justice to grant the 

application which would concern constitutional matters. 

87. We submit that it would be appropriate for this Court to consider 

the extent to which a departure by the Applicant from the Rules 

of Court which amounts to an abuse of those Rules should be 

excused because of the relative importance of the constitutional 

issue at stake. 

88. With regard to the question of non-joinder, the question of 

whether the Minister has an interest in this litigation, particularly 

where his participation may very well serve to throw more light 

on the legislative process in question is relevant to the 

constitutional issues for determination. 

89. It is respectfully submitted that it would be in the interests of 

justice for this Court to hear the Respondents’ Appeal on these 

issues. 

90. Should the Court however conclude to the contrary, the 

Respondents have filed before the Court a quo, an application 

for leave to appeal to the Supreme Court of Appeal which the 

Respondents were not able to pursue given the exigencies of the 

Directions issued by the Chief Justice. Accordingly, we submit 

that it would be in the interests of justice for this Court to adjourn 
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the Appeal and the Application for Confirmation pending the 

hearing of that application and any subsequent appeal. 

 

LACK OF URGENCY 

91. In contending that the matter is urgent, the Applicant in the Court 

a quo relied on the sole ground that the registrations in terms of 

which it was selling wine in its supermarkets would, in terms of 

the Act, lapse on 14 May 2014 and that “unless an order of 

Constitutional invalidity is first granted, the Applicant will not be 

entitled to trade” thereafter62. 

92. In bringing the application, the Applicant chose to severely 

abridge the time limits which would ordinarily be applicable in 

terms of the Rules and sought an order authorizing such 

departure. In doing so it was obliged to set forth explicitly on oath 

the circumstances which it averred rendered the matter urgent 

and the reasons why it claimed that it could not be afforded 

substantial redress at a hearing in due course63. 
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93. The fact that the Applicant found itself in this constrained position 

however was due to its own inaction. This is a classic case of 

self-created urgency. 

94. The Applicant was aware of the Act and its implications for its 

registrations from the date of its coming into effect on 14 May 

2004 but took no steps at all to protect its interests for a period of 

9 years and 4 months thereafter64. 

95. By September 2013, after speculating for a time, without any 

foundation for such belief, that the Act may be amended, the 

Applicant had concluded that it would not be amended in time to 

permit the continuation of trade under its registrations in the 

Eastern Cape, but it then did no more than to contact the CEO of 

the Third Respondent who was unable to assist. 

96. On its own version, the Applicant took no further steps between 

September 2013 and 6 February 2014 other than to take legal 

advice, but by 21 February 2014 at the latest it had concluded 

that it was necessary to prepare papers to bring this 

application65. 

97. The Applicant nevertheless waited until 8 April 2014 before 

launching its application. In doing so, it did not take the Court a 
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quo into its confidence regarding the reasons (if any) for the 

inaction which ultimately required it to bring this application as a 

matter of urgency. 

98. The Applicant did not set out reasons why it could not be 

afforded substantial redress at a hearing in the ordinary course.  

In fact, the Applicant’s ready agreement, (when it became 

apparent that the matter could not be heard on the date originally 

selected by it, which it should have realized from the inception) 

to the postponement of the matter to a date it could have 

obtained in the ordinary course, militates against such a 

contention66. 

99. The Applicant’s right to argue its case in due course and to 

request an order making any finding of unconstitutionality 

retrospective to 14 May 2014 would not have expired with its 

registrations67. 

100. The fact that a postponement of the matter allowed the 

Respondent to file papers by the extended date for hearing and 

that the matter was able to proceed “must not be allowed to 

cloud the issue whether the Applicant’s modification of the rules 

on the grounds of urgency was unacceptable”68. 
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101. In exercising its discretion, the Court a quo should have regard 

to the fact that the Applicant was seeking the judicial review of 

the impugned legislation (the learned author Hoexter lists 

constitutional review as a category of review and states that: 

“In constitutional law ‘judicial review’ usually means the power of 

the courts to scrutinize and declare unconstitutional any type of 

legislation, original or delegated, or state conduct that infringes 

on rights in the Bill of Rights… or otherwise offends against 

provisions of the Constitution”. 

102. It is a well-established principle of the common law that an 

application for review must be brought within a reasonable time.  

An applicant is not entitled to take a supine attitude but is 

required to take all reasonable steps to be to investigate the 

reviewability of the conduct affecting it as soon as it is aware of 

such conduct69. 

103. Undue delay militates against the need for finality and the public 

interest in certainty. As in this instance, delay would result in 

prejudice to the Respondent and other affected supermarket 

owners have proceeded to arrange their affairs on the basis of 

the validity of the impugned provisions. 
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104. In commenting on the legitimacy of statutory or other rules which 

limit the time during which litigation may be launched, this Court 

has recorded:  

“Inordinate delays in litigating damage the interests of justice. 

They protract the disputes over the rights and obligations sought 

to be enforced, prolonging the uncertainty of all concerned about 

their affairs. Nor in the end is it always possible to adjudicate 

satisfactorily on cases that have gone stale. By then witnesses 

may no longer be able to testify. The memories of ones whose 

testimony can still be obtained may have faded and become 

unreliable. Documentary evidence may have disappeared. Such 

rules prevent procrastination and those harmful consequences of 

it. They thus serve a purpose to which no exception in principle 

can cogently be taken”70. 

105. The above-mentioned principles of the common law have been 

developed with regard to the review of administrative action but 

nevertheless fell to be taken into account, at the very least in the 

exercise of the Court’s discretion with regard to the question of 

urgency. 
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106. The use the Applicant made of the procedure relating to matters 

of urgency was a misuse amounting to an abuse of the process 

of the Court. In the circumstances, the Court a quo was entitled 

to, and should have dismissed the application with costs, 

including the costs of two counsel, or at the very least, to have 

struck it from the roll for hearing71. 

 

NON-JOINDER 

107. The Applicant failed to join the Minister of Trade and Industry 

(“the Minister”) as a respondent in its application in the Court a 

quo. It is submitted that the Minister has a direct and substantial 

interest in the subject matter of this application, both in his 

capacity as Minister and as the Chairperson of the National 

Liquor Policy Council (“the Council”) and accordingly, the matter 

should not have proceeded until such joinder had been 

effected72. 

108. The Minister is responsible for implementing national liquor 

policy and the Liquor Act, 59 of 2003 (“the National Act”), the 

objects of which include reducing the socio-economic and other 

costs of alcohol abuse by setting of essential national norms and 
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standards for the regulation of the retail sale of liquor. The Act 

recognizes the differing legislative roles of the national and 

provincial governments, but in the constitutional context, which 

requires them to act co-operatively, in this case through the 

Council73. 

109. National policy promotes the simplification of complex and 

contradictory liquor licensing and enforcement activities, simpler 

registration, the rationalization of categories of registration and 

greater uniformity of legislation. Had the Second Respondent 

sought to amend the Act to give effect to the relief now sought by 

the Applicant, it would have been obliged to consult with the 

national and other provincial governments in the Council before 

doing so74. 

110. The interest of the Minister (and the extent of intergovernmental 

cooperation) is graphically illustrated by the extensive role 

played by his Department in the pre-legislative process in 

respect of the Act75. 

111. The order of confirmation sought by the Applicant will directly 

impact on national policy issues in that the effect thereof would 
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be to reintroduce an additional category of registration in the 

Eastern Cape. 

112. The Minister is the custodian of the records relating to the public 

and legislative processes relating to the Act. 

113. In the circumstances, the Respondents contend that the Minister 

is a necessary party and that this Court should direct that the 

matter may not proceed until the Applicant has taken the 

necessary steps to join the Minister. 

 

CONCLUSION 

 

114. In all the circumstances, we respectfully submit that the 

Respondents’ Appeal falls to be upheld with costs, and the 

Applicant’s Application for Confirmation dismissed with costs, 

including in each event the costs of two counsel. 

 

115. Should the Court however find that the declaration of invalidity in 

respect of the impugned provisions falls to be upheld, we 

respectfully submit, for the reasons advanced above, that the 

Court will suspend the declaration of invalidity for a period to be 

determined by it and refer the Act back to the Legislature of the 
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Second Respondent to provide it with an opportunity to remedy 

the defect. 

 

 

 
 EAS FORD SC 

 JG RICHARDS 

 

Respondents’ Counsel  

 

Club Chambers 

 

Port Elizabeth. 

 

 
 

 

 


