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1. I am a legal advisor of the Applicant, and am responsible for legal affairs of the 

Liquor Department of the Applicant. I am duly authorised to bring this 

application and to depose to this affidavit on behalf of the Applicant. 

2. The facts stated herein are within my own personal knowledge, save where 

stated otherwise or where the context otherwise indicates, and are true.  Where I 

make submissions of a legal nature, I do so on the advice of the Applicant’s legal 

representatives. 

NATURE OF APPLICATION 

3. On 13 November 2013, in the Eastern Cape Division of the High Court, 

Grahamstown, Mr Justice J E Smith made an order declaring sections 71(2) and 

71(5) of the Eastern Cape Liquor Act 10 of 2003 (‘the Act’), read with the 

relevant parts of the Schedule to the Act, to be inconsistent with the Constitution 

and invalid to the extent that they provide for the lapsing of grocers’ wine 

licences after a period of 10 years after commencement of the Act, and granting 

certain ancillary relief (‘the High Court order’).  A copy of the High Court order 

is attached to the Notice of Motion, which accompanies this affidavit, and is 

marked “X”. 

4. The High Court order was an order of constitutional invalidity as envisaged in 

section 172(2)(a) of the Constitution. It was based on a finding that the 

impugned provisions contravened section 25(1) of the Constitution.  
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5. This is an application in terms of sections 172(2)(a) and (d) of the Constitution, 

section 15(1)(b) of the Superior Courts Act 10 of 2013 and Rule 16(4) of the 

Rules of this Court for confirmation of paragraphs 2 to 4 of the High Court 

order. 

6. On the same day as granting the High Court order, Smith J handed down 

judgment in the matter, a copy of which is attached marked ‘NS 1’. 

7. The Applicant respectfully supports the reasoning and conclusions contained in 

the judgment. 

8. I am advised that Rule 16(4) of the Rules of this Court, read with Rule 11(4) 

thereof, provides that following the lodgement of this application the matter will 

be disposed of in accordance with directions to be given by the Chief Justice.  

My understanding is that such directions will inter alia address the manner in 

which the record of the proceedings in the court a quo should be placed before 

this Honourable Court, and will also afford the Applicant an opportunity in due 

course to make detailed legal submissions in support of this application.  

9. For these reasons, I am advised that I should refrain from entering into a full 

exposition of the relevant facts and legal arguments (most of which in any event 

appear from the judgment), and should instead seek to keep my description of 

these matters to a minimum. The Applicant will of course avail itself to address 
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this Court fully on all these issues at the appropriate time, in accordance with the 

directions of the Chief Justice.  

10. In what follows, I shall first outline the issue, with reference to the material facts 

as established on the papers and accepted by the court a quo.  I shall then 

summarise the court a quo’s findings in light of the law relating to the arbitrary 

deprivation of property as envisaged in section 25(1) of the Constitution. 

THE CONSTITUTIONAL ISSUE 

11. The Act, which regulates the retail sale of liquor in the Eastern Cape Province, 

commenced on 14 May 2004.  Immediately before the date of commencement of 

the Act, the Applicant was the holder of twenty seven grocers’ wine licences in 

respect of premises throughout the Eastern Cape Province (‘the grocers’ wine 

licences’).  One further grocers’ wine licence was held by an associated 

company of the Applicant.  As the name indicates, the grocers’ wine licences 

gave the Applicant the right to trade in table wine from its licensed grocery 

stores and supermarkets.  

12. The grocers’ wine licenses had originally been granted to the Applicant by the 

Eastern Cape Liquor Board (i.e. the Third Respondent) in terms of section 

22(1)(b) read with section 20(b)(iv) of the national Liquor Act 27 of 1989 (‘the 

1989 Liquor Act’).   
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13. In line with the Constitutional directive that ‘liquor licences’ are a functional 

area of exclusive provincial legislative competence, the 1989 Liquor Act has 

been replaced, insofar as the retail sale of liquor is concerned, by provincial 

legislation passed in various provinces, including the Eastern Cape (i.e. the Act). 

14. The Act contains certain provisions regulating how existing licences granted 

under the 1989 Liquor Act were to be treated under the new Act.  The 

constitutional challenge in the court a quo was directed at the transitional 

provisions contained in the Act pertaining to grocers’ wine licences.   

15. Grocers’ wine licences were granted in terms of the 1989 Liquor Act for an 

indefinite period and would endure indefinitely (unless they were suspended, 

withdrawn or lapsed in specified circumstances that are not of present 

application). 

16. On 14 May 2004, when the Act came into force, grocers’ wine licences became 

deemed registrations for the retail sale of wine for consumption off the premises 

(I refer here to section 71(2) of the Act, read with the Schedule thereto). 

17. The above transitional provision obviously did not by itself diminish the rights 

which the Applicant had enjoyed by virtue of the grocers’ wine licences under 

the 1989 Liquor Act. 

18. However, section 71(5) of the Act (and section 71(2) thereof, read with the 

Schedule) provided that these deemed registrations would lapse ten years after 
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the Act commenced, and further that holders of such registrations were entitled 

to apply for registrations to sell all kinds of liquor (i.e. not just table wine) on 

other premises (i.e. separate from the supermarket). 

19. Accordingly, the Applicant was compelled, with effect from 14 May 2014, to 

close the table wine sections in each of its twenty eight affected stores. 

20. The court a quo accepted that the loss of revenue from the sale of wine at the 

Applicant’s stores could not be made up by the opening of separate liquor stores, 

even if requisite premises were available.  The closure of the wine sections in 

grocery stores would result in the loss of some R40 million in sales per annum.  

It would also impact negatively on the Applicant’s business and marketing 

strategies (judgment, paragraphs 31 to 33).   

21. Of the five other provinces which had enacted provincial liquor legislation, none 

had provided for the automatic lapsing of grocers’ wine licences.  They all 

provided either for the conversion of grocers’ wine licences into registrations or 

grocers’ wine licences under the new provincial Acts (judgment, paragraph 34).   

22. The Respondents contended in the court a quo that the reason for doing away 

with grocers’ wine licences was that policy considerations (which they alleged 

had underpinned a National Liquor Bill upon which the Act had been modelled) 

required the simplification of processes relating to applications for liquor 
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licenses and the enforcement of regulatory provisions.  This resulted in a 

substantial reduction in the number of potential registration categories. 

23. I might point out here that the National Liquor Bill was the product of a process 

which had began in 1997 to replace the 1989 Liquor Act.  This Court however 

found in Ex parte President of the Republic of South Africa: In re 

constitutionality of the Liquor Bill 2000 (1) SA 732 (CC) that the Bill was 

unconstitutional as representing an impermissible intrusion into the exclusive 

provincial legislative power to regulate retail liquor licencing.  It was then that 

the various provinces began to draft their own liquor licensing legislation.  The 

drafters of the Act had relied heavily on the National Liquor Bill in this process. 

24. The court a quo was not persuaded by this explanation for various reasons, i.e.: 

24.1. The deprivation of existing grocers’ wine licences could never serve to 

simplify the process in respect of new applications (judgment, paragraph 

83);  

24.2. As regards difficulties in the enforcement of regulatory provisions, the 

Respondents had failed to provide details of what those difficulties would 

be, and how they had impacted on regulation during the transitional 

period of ten years (judgment, paragraph 84); 

24.3. The regulatory difficulties relied on by the Respondents, such as they 

were, were postulated as being of application if all kinds of liquor were to 
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be sold at supermarkets (which is not what the registrations in question 

authorised) (judgment, paragraph 85); 

24.4. There was no scientific or empirical evidence offered by the Respondents 

to support the reasons proffered by them, which appeared ‘at best to be 

flimsy and speculative’ (judgment, paragraph 86); 

24.5. The paucity of the reasons proffered by the Respondents inclined the 

court a quo to believe that the provincial lawmaker had not in fact 

considered whether there was a compelling social need for the impugned 

provisions, and had instead slavishly followed the wording of the National 

Liquor Bill (judgment, paragraph 86). 

AN ARBITRARY DEPRIVATION OF PROPERTY  

25. Section 25(1) of the Constitution provides that ‘[n]o one may be deprived of 

property except in terms of law of general application, and no law may permit 

arbitrary deprivation of property’. 

26. The court a quo observed that the steps according to which a constitutional 

property challenge under section 25(1) is to be determined are as follows (based 

on the judgment of this Court in First National Bank of SA Ltd t/a Wesbank v 

Commissioner, South African Revenue Service and Another; First National Bank 

of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 768 (CC) at para [46] 
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(‘the FNB case’)) (I list here only the steps which apply to a possible deprivation 

of property): 

   ‘The following questions arise: 

(a) Does that which is taken away … amount to 'property' for 

purposes of s 25? 

(b) Has there been a deprivation of such property …? 

(c) If there has, is such deprivation consistent with the provisions of 

s 25(1)? 

(d) If not, is such deprivation justified under s 36 of the 

Constitution?...’ 

27. In carefully addressing each of these questions, Smith J made reference to South 

African and international law and to academic writing, eventually concluding 

that the requirements for a constitutional challenge were met. 

Property 

28. The court a quo held that the registrations constitute “property” for purposes of 

section 25(1) of the Constitution. 

29. Smith J reasoned, in summary, that:  

29.1. It is settled law that the protection afforded to property in terms of section 

25 extends to incorporeal personal rights (judgment, paragraph 43); 
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29.2. Our courts (and the Supreme Court of a neighbouring jurisdiction) have 

adopted an expansive approach to the interpretation of the term ‘property’ 

for purposes of constitutional protection (judgment, paragraphs 48 and 

51); 

29.3. Our courts have, even before the advent of the constitutional dispensation, 

recognised the inherent commercial value of liquor licences (judgment, 

paragraphs 49 and 50); 

29.4. There has been a persuasive trend both internationally and locally to 

recognise certain rights acquired by way of ‘government largesse’ as 

worthy of constitutional protection (judgment, paragraphs 51 to 58); and 

29.5. ‘…a licence granted by the state to a person (or corporation, for that 

matter) to trade in a certain commodity – which endures for as long as 

the recipient conducts itself in accordance with the conditions attaching 

thereto, and which entitles the recipient to invest substantial sums on the 

understanding that the relevant administrative functionary is by law 

precluded from arbitrarily revoking the licence – must be worthy of the 

protection afforded by section 25 of the Constitution’ (judgment, 

paragraph 47  - see also paragraphs 59 and 61). 

30. The first requirement described in the FNB case was therefore met. 
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Deprivation of property 

31. The court a quo next held that the Applicant had been deprived of its property by 

virtue of the impugned provisions of the Act. 

32. Smith J observed that this Court has adopted an expansive approach to the 

interpretation of ‘deprivation’ in section 25(1) (judgment, paragraphs 65 to 67).  

The grocer’s wine licences were commercially valuable rights to sell table wine 

in specified supermarkets which had been terminated by virtue of the enactment 

of the impugned provisions (judgment, paragraphs 68, 69 and 70).  He held that 

the interference with the right had been substantial.  It had eroded its essential 

content, and the consequences of the impugned provisions therefore went 

beyond the normal restrictions on the use and enjoyment of property in an open 

and democratic society (judgment, paragraph 71). 

33. The second requirement had therefore also been met. 

Arbitrary deprivation 

34. The court a quo found that the deprivation was “arbitrary” within the meaning 

of section 25 of the Constitution. 

35. Smith J considered the test for arbitrariness as established in the FNB case, 

pointing out that it is more demanding than an enquiry into mere rationality but 
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less intrusive than that of a proportionality evaluation required by the provisions 

of section 36 of the Constitution.  A deprivation is arbitrary when the impugned 

law ‘does not provide sufficient reason for the particular deprivation in question 

or is procedurally unfair’ (judgment, paragraphs 73 to 74).    

36. Smith J accepted that the deprivation of the Applicant’s property had been 

extensive and total, and held that the Respondents were thus required to provide 

sufficient and compelling reasons for the deprivation (judgment, paragraph 77). 

37. For the reasons given in paragraph 24 above, the court a quo held that the 

deprivation had been arbitrary and that the third FNB requirement was also met. 

Section 36 

38. Finally, the court a quo held that the impugned provisions could not constitute a 

reasonable and justifiable limitation of the Applicant’s section 25(1) right.  

Conclusion 

39. I respectfully submit that the reasoning and analysis of Smith J in the court a quo 

falls to be endorsed, and his finding of constitutional invalidity should be 

confirmed. 
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THE ORDER 

40. I am advised that the effect of the order of constitutional invalidity, if confirmed, 

will be: 

40.1. to excise the words in the part of the Schedule to the Act pertaining to 

grocers’ wine licences which provide for the lapsing after ten years of the 

deemed registrations which replaced the grocers’ wine licences on 14 

May 2004; and 

40.2. to excise the whole of section 71(5) of the Act, which itself limits the 

period of the deemed registrations in respect of grocers’ wine licences to 

ten years. 

41. Unless this Honourable Court directs otherwise, the confirmation of the order of 

invalidity will have retrospective effect to the date of commencement of the Act, 

being 14 May 2004. 

42. I am advised however that the present case is not an instance in which the 

retrospective effect of an order of invalidity presents any particular 

complications. I should however for the sake of completeness mention the 

proviso to section 71(5) which is to the effect that holders of the deemed 

registrations may, at any stage after 14 May 2009 (i.e. five years after the 

commencement of the Act), apply for registration to sell all kids of liquor in 

separate premises.  That is, of course, a right which the entities had in any event. 
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To the extent that any applications were made by any affected entities, I am 

advised that they would have been determined in accordance with the ordinary 

provisions of the Act. Any decisions to grant such registrations would not be 

rendered invalid by a retrospective order of invalidity of the proviso to section 

71(5).  

43. The notice of motion in support of which this affidavit is made therefore does 

not make any provision to limit the retrospective effect of an order of invalidity. 

44. I must also point out that as appears from the notice of motion, the Applicant 

applies for confirmation of the order subject to the correction of a typographical 

error in the first line of paragraph 3 of the High Court order which refers to ‘the 

Second Schedule to the Act’, instead of ‘the second column in the Schedule to the 

Act’. I submit that there is no difficulty in confirming the High Court order 

subject to the correction of that error.  

45. Finally, I am advised that paragraph 1 of the order, being an order granting 

condonation of the Applicant’s non-compliance with section 64 of the Act (a 

procedural provision requiring the Liquor Board to be given at least one month 

after service of the founding documents to deliver notice to defend, unless the 

court concerned has authorised a shorter period), need not be confirmed by this 

Court as it does not involve an issue of constitutional invalidity or ancillary 

relief.  The relief sought in the accompanying notice of motion therefore differs 
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from the High Court order which also refers the said paragraph 1 for 

confirmation. 

THE RECORD 

46. The case before the court a quo was brought by way of application. There was 

no oral evidence. 

47. The application papers extended to 641 pages in total. Of these, however, pages 

141 to 351 contained the affidavits of a medical expert and an economist. This 

evidence did not feature in argument before the court a quo or in its judgment, 

and it is unlikely that it will play any substantive role in the consideration of the 

matter by this Court. 

48. It would in the circumstances be appropriate, should the Chief Justice direct that 

the record in the court a quo be filed, to provide for the exclusion of pages 141 

to 351 thereof. That will materially reduce the volume of the record. 

49. As stated, the Applicant stands available to furnish this Court will full legal 

argument in due course, should the Chief Justice so direct. 

CONCLUSION 

50. The Applicant therefore seeks the relief set out in the notice of motion and 

respectfully awaits this Court’s further directions pertaining to the confirmation 

proceedings in this matter.   
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______________________________ 

NICOLENE SAAYMAN 

 

I certify that the Deponent acknowledged to me that she knows and understands the 

contents of this declaration, has no objection to taking the prescribed oath and 

considers the prescribed oath to be binding on her conscience. The Deponent 

thereafter uttered the words: ‘I swear that the contents of this declaration are true, so 

help me God’. 

The Deponent signed this declaration in my presence at CAPE TOWN on this 

the   ______   day of DECEMBER 2014. 

 

 

 

__________________________ 

COMMISSIONER OF OATHS 

 


