
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No: CCT 216/14 

 

 

ECD Case No: 1278/14 

 

 

In the matter between: 

 

 

SHOPRITE CHECKERS (PTY) LTD Applicant 

 

 

and 

 

 

MEMBER OF THE EXECUTIVE COUNCIL FOR First Respondent 

ECONOMIC DEVELOPMENT, ENVIRONMENTAL 

AFFAIRS AND TOURISM: EASTERN CAPE  

 

GOVERNMENT OF THE EASTERN CAPE PROVINCE        Second Respondent 

 

EASTERN CAPE LIQUOR BOARD Third Respondent 

 

 

_____________________________________________________________________  

 

APPLICANT’S FOUNDING AFFIDAVIT: 

APPLICATION FOR CONDONATION 

_____________________________________________________________________ 

 

I, the undersigned 

 

JAN GERHARD CLOETE 

 

do hereby make oath and state that: 
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1. I am an attorney, practicing as a director at Werksmans Attorneys, at 

Tygervalley, Western Cape. I am the Applicant’s attorney of record in this 

matter. I am duly authorised to bring this application and to depose to this 

affidavit on behalf of the Applicant.The facts detailed are within my own 

knowledge,.   

2. On 5 December 2014 the Chief Justice issued Directions ( “the Directions”) to 

the parties regarding requirements in the confirmation proceedings for the 

declaration of constitutional invalidity.  

3. Paragraph 2(a) of the Directions stipulates as follows: 

3.1. “2. … 

a) The applicant must, on or before 13 January 2015, file a 

statement setting out the factual findings of the High Court and 

the Supreme Court of Appeal that the applicant disputes, 

together with only those portions of the record that are relevant 

to the impugned findings.”  

4. The Applicant’s legal team duly prepared a Notice in terms of paragraph 2(a) of 

the Directions (“the Notice”). The Notice was finalised by the Applicant’s 

counsel in Cape Town and me on 13 January 2015. It was immediately sent 

electronically to the offices of Werksmans Attorneys in Sandton to be served on 
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the State Attorney (on record for the Respondents) and to be filed at this Court. 

It was received by the Werksmans offices at 12h51. 

5. The Notice was thereupon duly served on the electronic mail (e-mail) addresses 

of the State Attorney in Port Elizabeth and in Johannesburg, also on 13 January 

2015 , as required. The State Attorney therefore received the Notice within the 

time limit specified in the Directions. A copy of the e-mail by means of which 

the aforesaid service occurred has been annexed to the Notice by Ms Zietsman of 

the Sandton office of Werksmans Attorneys as proof of service. 

6. By the time the aforesaid e-mail was sent to the State Attorney (at approximately 

15h43) it was too late for the Notice to be physically filed at the Registrar of this 

Court on the same day. The Applicant’s messenger accordingly attempted to file 

the Notice with the Registrar on 14 January 2015. The messenger was however 

advised by the Registrar that the Notice should have been filed on 13 January 

2015 and that the Applicant would be required to file an application for 

condonation of this default before the Registrar would be willing to accept the 

filing of the Notice. 

7. The late filing with the Registrar occurred as a result of a bona fide judgment 

miscalculation on my side. I was of the view that, as long as the State Attorney 

received the Notice on time, it would not matter that the Court received it one 

day late. I accordingly failed to insist that the Applicant’s messengers ensure that 
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the Notice is filed at Court before the Registrar closed its offices on 13 January 

2015.  

8. I apologise for the inconvenience suffered by the Court by the ultimate delay of 

two days. I however submit that the Respondents received the Notice timeously, 

and that no prejudice was accordingly suffered by the Respondents.  

9. The error in question was not that of the Applicant itself, and it bears no 

culpability in the matter. 

10. Furthermore, it is submitted that the Applicant enjoys good prospects of success 

in relatiion to the relief sought in the principal matter, and that its grant is 

moreover in the public interest. 

11.  In the circumstances the Applicant submits that the grant of this application is in 

the interests of justice, and humbly requests condonation for the failure to file 

the Notice timeously and seeks the relief set out in the accompanying Notice of 

Motion.  

 

______________________________ 

JAN GERHARD CLOETE 

 

I certify that the deponent acknowledged to me that he knows and understands the 

contents of this declaration, has no objection to taking the prescribed oath and 
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considers the prescribed oath to be binding on his conscience. The Deponent 

thereafter uttered the words: ‘I swear that the contents of this declaration are true, so 

help me God’. 

The Deponent signed this declaration in my presence at TYGER VALLEY on this 

the 15th day of JANUARY 2015. 

 

 

__________________________ 

COMMISSIONER OF OATHS 

 


