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APPLICANT’S PRACTICE NOTE IN TERMS OF PRACTICE 

DIRECTION 5 

________________________________________________________________ 

 

THE NATURE OF THE PROCEEDINGS 

1. This is an application by the Applicant in terms of sections 172(2)(a) and 

(d) of the Constitution, section 15(1)(b) of the Superior Courts Act 10 of 
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2013 and Rule 16(4) of the Rules of this Court for confirmation of an 

order of constitutional invalidity made on 13 November 2014 in the 

Eastern Cape Division of the High Court, Grahamstown (“the High Court 

order”).   

2. In terms of the High Court order, sections 71(2) and 71(5) of the Eastern 

Cape Liquor Act 10 of 2003 (“the Act”), read with the relevant parts of 

the Schedule to the Act, were declared inconsistent with the Constitution 

to the extent that they provided for the lapsing of grocers’ wine licences 

after a period of 10 years after commencement of the Act.   

3. The High Court order was an order of constitutional invalidity as 

envisaged in section 172(2)(a) of the Constitution.  It was based on a 

finding that the impugned provisions contravened section 25(1) of the 

Constitution.  

4. The issues to be argued are whether grocers’ wine licences constitute 

“property” for purposes of section 25(1) of the Constitution and whether 

the impugned provisions amounted to an arbitrary deprivation of that 

property. 

5. The portions of the record which are necessary for the determination of 

the matter form part of the newly-paginated record which the Applicant 



3 

 

 

 

filed on 23 January 2015 in terms of paragraph 3 of the Directions of the 

Court dated 5 December 2014. 

6. Oral argument should not exceed half a day. 

7. The Applicant will argue that licences, permits and quotas issued by 

administrative functionaries pursuant to statutory powers constitute 

property for purposes of section 25(1) of the Constitution (i) if they have 

commercial value; and (ii) once they have vested in the holder or been 

otherwise acquired according to the relevant (statutory or regulatory) 

requirements. 

8. This approach is consistent with earlier pronouncements of this Court and 

other courts, and finds support in international law and in academic 

writing on the subject.   

9. Treating valuable rights of this kind as property will not make legislative 

regulation impracticable: while some such deprivations will give rise to a 

challenge based on arbitrariness, this will clearly not always be so, nor 

will conceptual or practical difficulties arise in subjecting them to an 

arbitrariness analysis. On the other hand, depriving such rights of any 

constitutional protection (thus exposing them to arbitrary deprivation 

without remedy) would substantially devalue the worth of constitutional 
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property protection in a modern economy in which such rights are 

increasingly common.  In a jurisdiction subject to the rule of law, to 

which arbitrariness is anathema, we submit that the tendency should 

always be towards extending the potential scope for protection rather than 

limiting it. 

10. The Applicant will therefore argue that grocers’ wine licences constitute 

“property” for purposes of section 25(1) of the Constitution. 

11. The Applicant will argue further that the impugned provisions of the Act 

undoubtedly extinguished or took away its pre-existing grocers’ wine 

licences as continued under the registration system of the Act.  The 

licences were indefinite in duration, subject only to withdrawal or 

suspension in exceptional circumstances.  By virtue of section 71(5) of 

the Act, they became subject to a fixed and immutable end.  On 14 May 

2014, they disappeared permanently, resulting in the Applicant finally 

having to close all its Eastern Cape grocers’ wine sections.  In the 

circumstances, there arose a “deprivation” of property within the meaning 

ascribed to that concept by the above Honourable Court.  

12. Thirdly, the Applicant will argue that the deprivation of its property was 

“arbitrary” in the sense contemplated by section 25(1) of the 
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Constitution.  Neither the Act itself nor the Respondents advance any 

regulatory or administrative gains to be achieved from doing away with 

existing registrations for the sale of wine from supermarkets.  

13. A list of the authorities on which reliance will be placed during oral 

argument is attached to this note. 
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