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INTRODUCTION: OVERVIEW OF FIRST RESPONDENT’S 

ARGUMENT 

1.1 In the High Court, the applicant (“Trencon”) sought to review and 

set aside the award of Tender T72/07/12 (“the tender”) to the 

second respondent (“Basil Read”).  The applicant also sought an 

order of substitution.  Trencon succeeded in the High Court but was 

reversed by the Supreme Court of Appeal.  It now seeks leave to 

appeal to this Court.  The only issue in dispute is the appropriate 

remedy.  

1.2 The tender is for the upgrading and renovation of the Independent 

Development Corporation’s (IDC) Head Office in Sandton, 

Johannesburg.  The tender notice was issued by the IDC in July 

2012. 

1.3 Having disqualified Trencon’s tender, the Executive Committee 

(“Exco”) of the IDC appointed Basil Read, as the successful 

bidder.  Although Trencon had been recommended by the 

Procurement Committee (“PC”), its tender was considered to be 

conditional and therefore non-responsive.   Accordingly, and in 

good faith Exco sought to avoid making an appointment that was 

vulnerable to challenge.
1
 

                                                      

1 Volume 10, First Respondent’s Answering Affidavit, page 939, para 2.1; Statement of 

 Agreed Facts, para 10 
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1.4 Trencon approached the High Court seeking a range of declaratory 

orders all of which rested upon the contention that the IDC’s 

decision to declare its bid as non-responsive as well as the 

awarding of the tender to Basil Read were unlawful and should be 

set aside.  Trencon sought the substitution of the IDC decision with 

an award of the tender to itself in terms of section 8(1)(c)(ii)(aa) of 

the Promotion of Administrative Justice Act No.3 of 2000 

(“PAJA”).
2
 

1.5 The High Court reviewed and set aside the decision not to award 

the tender to Trencon.  It went further, however.  It also substituted 

the awarding of the tender to Basil Read with the award of the 

tender to Trencon.  It found that the late submission of Basil Read’s 

tender, by some 14 minutes, was a fatal irregularity.   

1.6 Although general leave to appeal was granted by the High Court 

the IDC persisted in only two interrelated grounds of appeal to the 

SCA.  They were: 

1.6.1 The High Court erred in finding that Basil Read’s 

tender was disqualified (because it was submitted 14 

minutes late); 

1.6.2 The High Court erred in substituting Trencon as the 

successful tender. 

                                                      

2 Volume 10, First Respondent’s Answering Affidavit, page 940, para 2.2 
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1.7 With regard to the disqualification of Basil Read, it was submitted 

that the High Court was wrong for two reasons: 

1.7.1 First, it ignored the fact that in terms of the tender 

documents and guidelines, there was a discretion to 

accept late proposals (which was duly and properly 

exercised); and 

1.7.2 Second, in any event, such irregularity as may have 

occurred by submitting the proposal 14 minutes late, 

was immaterial. 

1.8 With regard to the order of substitution, it was argued that the High 

Court had erred in four respects: 

1.8.1 First, it failed to appreciate that the IDC had a 

discretion not to award the tender at all or not to award 

it to the lowest bidder; 

1.8.2 Second, the order amounted to an improper intrusion 

into the separation of powers; 

1.8.3 Third, the order did not take into account changed 

circumstances relating to a price sensitive contract; 
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1.8.4 Fourth, the order of substitution ignored the fact that 

the tender validity period had expired and therefore the 

tender had lapsed. 

1.9 The SCA upheld the appeal on the basis that the order of 

substitution was an extraordinary remedy which must be exercised 

sparingly and in exceptional circumstances only.  It thus found that 

the High Court had erred in substituting its own decision in the 

circumstances of the case.
3
 

1.10 In addition, the SCA drew attention to the practical difficulty 

concerning the implementation of the order of substitution, some 

two years since the beginning of the tender process.  On this issue, 

the court held that “the information upon which the tenders 

were evaluated is obviously dated” and that the order “does not 

accommodate unavoidable supervening circumstances such as 

price increases that have to be taken into account”.
4
 

1.11 The IDC makes the same arguments in these proceedings.  

1.12 The SCA declined to deal with the High Court’s finding that Basil 

Read’s tender had been disqualified.  It considered that this was 

irrelevant and could not sustain the appeal.
5
   

                                                      

3  Volume 10, SCA judgment, page 934, paras 17-18. 
4  Volume 10, SCA judgment, page 934, para 19 
5  Volume 10, SCA judgment, page 933, para 15 
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1.13 For purposes of opposing the present application for leave to 

appeal, it will be submitted that the order of the SCA is entirely 

correct and based upon established principles of law.  In addition, it 

will be contended that the High Court’s disqualification of Basil 

Read was indeed relevant and that the error in that regard strongly 

supports the conclusion that substitution was an inappropriate 

remedy.   

1.14 For purposes of opposing this application for leave to appeal, the 

IDC –  

1.14.1 accepts that the application raises constitutional issues; 

1.14.2 denies that it is in the interests of justice for leave to 

appeal to be granted, inasmuch as there are no 

prospects of success.    

2 THE ESSENTIAL FACTS 

2.1 In response to the tender invitation issued in July 2012, on 14 

August 2012 Trencon submitted its tender for the Works and 

offered a total  price inclusive of VAT in an amount of 

R133,508,788.81;
6
 

2.2 In its letter dated 14 August 2012 Trencon stated:  

 

                                                      

6 Volume 2, Annexure TRE 6, page 213 
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“with regards to escalation our price will remain fixed 

and firm for the planned duration of the contract, 

provided the Works start as per the date indicated in 

the tender document”;
7
 

 

 

2.3 Tenderers were advised that the site handover date, 6 September 

2012, would change to 1 October 2012.  Trencon indicated that 

should the handover date change, an additional amount of R315, 

000.00 (excluding VAT) would be added.  Basil Read, in a letter 

dated 23 August 2012, advised that its price would remain firm 

should handover occur on 1 October 2012;
8
 

2.4 On 1 September 2012, the PC met to consider the recommendation 

of the appointment of Trencon as the preferred bidder.  The PC 

recommended the appointment of Trencon to Exco for approval, 

subject to a number of conditions;  

2.5 The recommendation was accompanied by a list of issues under 

the heading “Action”.  One of the issues raised by the PC was in 

relation to the additional costs for site handover after 1 October 

2012;
9
 

2.6 The recommendation of the PC was prepared and submitted in the 

form of a Board Pack to members of the Exco and covered all 

                                                      

7 Volume 2, Annexure TRE 5, page 212; Volume 6, Answering Affidavit, para 39, pages 

 575-576 
8 Volume 6, First Respondent’s Answering Affidavit, page 577, para 44; Volume 2, TRE 9, 

 pages 220-221 
9  Volume 6, First Respondent’s Answering Affidavit, page, 581, para 50.3; TRE 15, page 

 241 
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issues which were debated at the PC meeting held on 12 

September 2012;  

2.7 The Board Pack incorporated a concern expressed by the IDC’s 

internal quantity surveyor that the acceptance of the condition 

relating to price escalation would be in contravention of the IDC’s 

conditions of tender, tender validity period and fixed price (as 

stated in the published tender) and thus potentially raise an audit 

challenge regarding compliance with the internal processes;
10

 

2.8 Exco received the recommendation (Board Pack) approximately 

five days prior to the meeting of Exco which was to be held on 19 

September 2012 and its contents were considered by each member 

before Exco met on 19 September 2012;  

2.9 Prior to the meeting of Exco, a confidential opinion was obtained 

from IDC’s attorneys Edward Nathan Sonnenberg (ENS) and 

received on 17 September 2012 and was one of the documents 

considered by Exco in its deliberations;  

2.10 On 19 September 2012 Exco  met and considered the 

recommendation and the opinion, and debated issues which are 

recorded in the minutes of the meeting; 
11

 

                                                      

10 Volume 3, TRE 15, page 242 
11 Volume 6, Answering Affidavit, page 584, para 55-57; Volume 3, TRE 19, pages 247-

 248 
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2.11 During its deliberations, the committee raised concerns in relation 

to a number of items, one of which was the issue of delay and the 

escalation fee claimed by Trencon for the duration of the delayed 

site handover;
12

 

2.12 The Board of IDC, which is the ultimate decision-maker, has never 

in fact considered Trencon’s bid. This is an important reason why 

the order of substitution is inappropriate in the present 

circumstances. 

3 THE DISQUALIFICATION OF BASIL READ 

3.1 It is common cause that Basil Read was late in its RFP submission.  

The proposal was received 14 minutes late.  This was found as a 

fact by the SCA.
13

 

3.2 On this score, the High Court held at para 39: 

“It is clear that the procedure followed by IDC in 

considering the RFP that was submitted late, went 

against their own stated rules and was therefore flawed 

and unfair to other tenderers in terms of section 6(2)(b) 

of PAJA.  IDC failed to comply with its own mandatory 

condition prescribed in the RFP invitation instructions.  

In my view, this procedural irregularity is material and 

sufficient to warrant the decision of the EXCO being 

reviewed and set aside.”
14

 

                                                      

12 Volume 6, Answering Affidavit, page 584, para 58 
13 Volume 10, SCA judgment, para 4 
14 Volume 9, page 834, para 39 
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3.3 In making a finding of materiality, it is assumed that the Court was 

alive to the long established principle of administrative law that a 

mere irregularity does not give rise to a review.  The irregularity 

must occasion prejudice.
15

 

3.4 The High Court judgment, however, is silent on the question of 

prejudice flowing from a submission some 14 minutes late.  This is 

unsurprising.  It could scarcely be suggested that any party was 

prejudiced by an inconsequential delay.  This flows from a 

separate, but related, principle, namely de minimis non curat lex – 

the law does not concern itself with trivial things.
16

   

3.5 The relationship between an irregularity and its materiality is 

comprehensively dealt with in Allpay Consolidated Investment 

Holdings (Pty) Ltd and Others v Chief Executive Officer of the 

South African Social Security Agency and Others
17

.  For present 

purposes, this Court laid down the following principles: 

3.5.1 “The materiality of compliance with legal 

requirements depends on the extent to which the 

purpose of the requirements is attained”.
18

 

                                                      

15 Rajah and Rajah v Ventersdorp Municipality 1961 (4) SA 402 (A) at 407-408 
16 Century City Apartments Property Services CC and Another v Century City Property 

 Owners Association 2010 (3) SA 1 (SCA) at para 12 
17 2014 (1) SA 604 (CC).   
18  At para 22B 
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3.5.2 The legal evaluation of an irregularity must “take into 

account the materiality of any deviance from legal 

requirements, by linking the question of compliance 

to the purpose of the provision before concluding 

that a review ground under PAJA has been 

established”.
19

 

3.6 It is submitted that there are two purposes underlying the cut-off 

time for submission of proposals: 

3.6.1 The first is one of administrative convenience.  It 

makes practical sense that there should be a set time 

and place for receipt of proposals so that they can 

effectively be distributed to the relevant officials 

instead of coming in, in dribs and drabs. 

3.6.2 The second goes to competitiveness.  It would not be 

conducive to a fair competitive tender to give one party 

more time than the others to produce a proposal.   

3.7 On the facts, and given the triviality of the lateness, neither of these 

purposes was remotely compromised.  Importantly, there was no 

suggestion at all by Trencon of any disadvantage or prejudice. 

                                                      

19  At para 28 
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3.8 It is submitted that the above principles are sufficient to dispose of 

the High Court’s finding that Basil Read was disqualified.  In this 

regard Trencon had contended that the requirement for the timeous 

receipt of proposals was absolute and operated as a guillotine 

without any exception.  In order to advance this argument, Trencon 

argued that the IDC had no discretion at all.  This argument is 

unsustainable. 

3.9 On this argument, the lateness by 14 minutes, even if trivial, was 

irrelevant.  Taken to its logical conclusion, this argument means 

that a proposal that was 14 seconds late would have to suffer the 

same fate.  We submit that this proposition would create an 

absurdity as it fails to appreciate and consider the extent of the non-

compliance as well as the prejudice that results therefrom. 

3.10 The guidelines and the RFP explicitly vested the IDC with a 

discretion.  There were two clear sources of discretion, one general, 

the other specific:   

3.10.1 The RFP conferred a general discretion in the following 

terms: 

“The application or any applicant who has not 

conformed to these RFP document rules and 

conditions and the instructions reflected in the 



14 

 

 

official invitation may be disqualified at the sole 

discretion of the Employer”.
20

 (emphasis added) 

3.10.2 A specific discretion was contained in the Procurement 

Procedure Guidelines which vested the procurement 

department manager with a discretion to accept late 

bids, inter alia, “if it is determined that the inclusion 

of such late bid will be in the best interests of the 

IDC”.  When this discretion is exercised, the reasons 

and justification must be documented and included in 

the submission for approval by the procurement 

committee.  It is common cause that these procedural 

requirements were met in the present case.   

3.11 An argument advanced by Trencon that the guidelines could not 

“override” the procurement policy found favour with the High 

Court.
21

.  Such an approach is untenable.  This was not a situation 

where the policy trumped the guidelines.  Both are policy 

documents and there was no challenge to the provisions of the 

guidelines. 

3.12 It is submitted that not only was the High Court wrong in this 

regard, but the error effectively formed the foundation for the 

further error of substitution.  In other words, having found that 

Basil Read ought to have been disqualified, the field was then 

                                                      

20  Volume 2, TRE 2, RFP, page 130, para 2.9 
21  Volume 9, High Court judgment, pages 833-834, para 38 
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cleared to enable Trencon to be appointed as the successful 

tenderer without the relevant authorities weighing up the competing 

merits of the two bids.  This in turn destroys the requirement of 

competition, one of the elements demanded by section 217 of the 

Constitution.  For this reason, it is submitted that the 

disqualification of Basil Read was relevant to the order of 

substitution. 

4 THE ORDER OF SUBSTITUTION IS NOT JUSTIFED 

The applicable principles 

4.1 In relevant part section 8 of PAJA provides: 

“8. Remedies in proceedings for judicial review 

(1) The court or tribunal, in proceedings for judicial 

  review in term of section 6(1), may grant any  

  order that is just and equitable, including orders  

  –  

(a) … 

(b) … 

(c) setting aside the administrative action and –  

(i) remitting the matter for reconsideration 

by the administrator, with or without 

directions; or 

(ii) in exceptional cases – 

(aa) substituting or varying the 

administrative action or correcting 

a defect resulting from the 

administrative action; or 
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(bb) directing the administrator or any 

other party to the proceedings to 

pay compensation. 

 …” (emphasis added) 

4.2 The remedy of substitution is thus an extreme remedy to be given 

in exceptional circumstances. This principle has been emphasised 

by our courts.  

4.3 The doctrine of deference, pursuant to which reviewing courts 

should defer in appropriate circumstances, has thus become a 

necessary feature of our law. It occurs as the reviewing court gives 

due weight to the expertise of the decision-makers with the 

authority to make the decision. 

4.4 The SCA has made clear that when a decision is reviewed and set 

aside, remittal back to the decision-maker is almost always the 

remedy that should be adopted. In the Gauteng Gambling Board 

case the SCA held that: 

“An administrative functionary that is vested by statute 

with the power to consider and approve or reject an 

application is generally best equipped by the variety of 

its composition, by experience, and its access to sources 

of relevant information and expertise to make the right 

decision. The court typically has none of these 

advantages and is required to recognise its own 

limitations. … That is why remittal is almost always the 

prudent and proper course.”
22

 

 

                                                      

22 Gauteng Gambling Board v Silverstar Development Ltd v 2005 (4) SA 67 (SCA) at paras 

 29 and 41; See also Littlewood v Minister of Home Affairs  2006 (3) SA 474 (SCA) at 

 para 18; Minister of Home Affairs and Others v Watchenuka 2004 (4) SA 326 at para 37 
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4.5 Dealing more specifically with the notion of exceptional 

circumstances, the SCA held in the same case that: 

“[28] The power of a court on review to substitute or  

 vary administrative action or correct a defect arising 

from such action depends upon a determination that a 

case is ‘exceptional’: s 8 (1) (c) (ii) of the Promotion of 

Administrative Justice Act 3 of 2000. Since the rule of 

common law is that an administrative organ on which 

power is conferred is the appropriate entity to exercise 

that power, a case is exceptional when, upon a proper 

consideration of all the relevant facts, a court is 

persuaded that a decision to exercise a power should not 

be left to the designated functionary. How that 

conclusion is to be reached is not statutorily ordained 

and will depend on established principles informed by 

the constitutional imperative that administrative action 

must be lawful, reasonable and procedurally fair…” 

4.6 A just and equitable remedy is never one-sided.  It is intended to 

serve a variety of purposes seeking to achieve fairness to all 

affected parties as well as the public interest.  Courts have a wide 

range of options at their disposal to achieve this end.  In the case of 

Steenkamp NO v Provincial Tender Board, Eastern Cape, the 

following was stated in the context of a tender process: 

“It goes without saying that every improper 

performance of an administrative function would 

implicate the Constitution and entitle the aggrieved 

party to appropriate relief. In each case the remedy 

must fit the injury. The remedy must be fair to those 

affected by it and yet vindicate effectively the right 

violated. It must be just and equitable in the light of the 

facts, the implicated constitutional principles, if any, 

and the controlling law….The purpose of a public law 

remedy is to pre-empt or correct or reverse an 

improper administrative function. In some instances the 

remedy takes the form of an order to make or not to 

make a particular decision or an order declaring rights 

or an injunction to furnish reasons for an adverse 

decision. Ultimately the purpose of a public remedy is to 
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afford the prejudiced party administrative justice, to 

advance efficient and effective public administration 

compelled by constitutional precepts and at a broader 

level, to entrench the rule of law.”
23

 

4.7 To expand on this principle, in Bengwenyama the following 

options for a public remedy are set out: 

“This ‘generous jurisdiction’ in terms of section 8 of 

PAJA provides a wide range of just and equitable 

remedies, including declaratory orders, orders setting 

aside the administrative action, orders directing the 

administrator to act in an appropriate manner and 

orders prohibiting him or her from acting in a 

particular manner. 

…The discipline of this approach will enable 

courts to consider whether relief which does not 

give full effect to the finding of invalidity, is 

justified in the particular circumstances of the 

case before it. Normally this would arise in the 

context of third parties having altered their 

position on the basis that the administrative 

action was valid and would suffer prejudice if the 

administrative action is set aside, but even then 

‘desirability of certainty’ needs to be justified 

against the fundamental importance of the 

principle of legality.”
24

 

4.8 It is thus for Trencon to show that this is an “exceptional” case in 

order to justify substitution. In this particular case, Trencon has 

failed to make a case showing that the SCA was wrong in its 

finding that there were no exceptional circumstances justifying an 

order for substitution.    

                                                      

23 Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CC) at para 

 29 
24 Bengwenyama Mineral (Pty) Ltd and other v Genorah Resources (Pty) Ltd and others 

 2011 (4) SA 113 (CC) at paras 83-84 
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The discretion not to award the tender or to accept the lowest tender 

4.9 It is made explicit in the tender documents that the IDC retained a 

discretion not to award the tender at all or not to accept the lowest 

tender.   

4.9.1 Paragraph 2.6 of the RFP provided: 

“The IDC does not bind itself to accept any of the 

applications submitted, nor to continue with the 

tender process.”
25

 

4.9.2 Paragraph 2.15.2 of the RFP stated: 

“The IDC reserves the right to  

(a) accept or reject any application; and/or 

(b) cancel the RFP process and reject all 

 applications.”
26

 

4.9.3 The tender notice stated: 

“The IDC reserves the right not to accept the 

lowest tender or any tender in part or in 

whole.”
27

 

There is a similar provision in the Construction 

Industry Development Board Standard Conditions of 

Tender which were made applicable to the present 

tender. 

                                                      

25 Volume 2, RFP, page 129, para 2.6 
26 Volume 2, RFP, page 132, para 2.15.2 
27 Volume 2, Tender Notice, page 164, line 31 
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4.9.4 In the answering affidavit, the IDC made clear that it 

“may cancel the tender process and reject all tender 

offers at any time before formation of the 

contract”.
28

 

4.10 In light of this discretion, the effect of the order of substitution is to 

strip the IDC of its discretion and to prevent it from doing its 

statutory duty.   

4.11 Apart from the above, and in light of the improper disqualification 

of Basil Read, the Executive Committee – which is the final 

decision-maker – was not afforded the opportunity of considering 

both bids.  In fact, the Exco has never considered Trencon’s bid (as 

it was disqualified).  Nor has it weighed the respective merits of 

Trencon and Basil Read. 

4.12 Trencon argues that the relevant provisions of the tender 

specifications (relating to discretion) would have the consequence 

that it can never be argued that the outcome is a foregone 

conclusion and thus substitution would be impossible.  This 

argument misconceives the court’s remedial powers.  The existence 

of a discretion makes it extremely difficult for Trencon to argue 

that the outcome is inevitable.  That, however, is the consequence 

of the tender specifications.  In addition, the fact that the tender 

may neither be awarded nor awarded to the lowest bidder does not 

                                                      

28  Volume 6, Answering affidavit, pages 571-572, para 30.2 



21 

 

 

mean that the decision-maker has a free hand.  The exercise of such 

discretion must occur within the legislative framework and must be 

constitutionally compliant.  In the present case, the IDC has not had 

the opportunity of exercising the discretion at all.   

Separation of powers 

4.13 In addition to the above, it is submitted that an order of substitution 

needs to be balanced against the requirements of the separation of 

powers; 

4.14 It is submitted that the order of substitution by the High Court in 

the present case amounted to a clear breach of the separation of 

powers.  It was for the IDC, in the first instance, to make the 

determination and in so doing, it had a range of options: 

4.14.1 It could have decided not to award the tender at all; 

4.14.2 It could have decided to award the tender to Basil Read 

if there was a proper justification for doing so; 

4.14.3 It could have decided to start the process afresh.   

4.15 The High Court’s approach evidenced a complete failure to afford 

appropriate respect to the competent organ of state.
29

   

                                                      

29  Bato Star Fishing v Minister of Environmental Affairs 2004 (4) SA 490 (CC) at paras 47-

 48 
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Changed circumstances 

4.16 Not only did the High Court order substitution, but it also ordered 

that the IDC must “negotiate in good faith the terms of any final 

contract and service level agreement” with Trencon.
30

 

4.17 This was not what Trencon had in fact asked for.  The problem then 

– and indeed now – is that circumstances have changed.  Then, it 

was the question of escalated costs for the delayed handover.  In 

order to cater for this, Trencon had asked, in its notice of motion, 

for an order increasing the contract price by R14 364.00 per day 

multiplied by the number of days of delay between the date on 

which the IDC undertook to handover the site – 6 September 2012 

– until the date on which site handover actually takes place.  After a 

lapse of two and a half years, this demand would increase the cost 

by approximately R15 million. 

4.18 Although Trencon does not apparently persist in this prayer, it 

points to why substitution is so inappropriate where one is dealing 

with a price sensitive contract.   

4.19 The High Court order directing IDC to “negotiate in good faith” 

was apparently adopted at the suggestion of Trencon’s counsel.  

However, this obligation –  

                                                      

30  Volume 9, High Court judgment, page 842, order para 1.2 
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4.19.1 was not canvassed on the papers at all; and 

4.19.2 did not form part of any obligation of a contractual or 

statutory nature arising out the legal framework 

governing the tender. 

4.20 The enforceability of such an obligation is, in any event, highly 

doubtful.  The imposition of a contractual term to negotiate in good 

faith where none previously existed and without any deadlock 

breaking mechanism and in the absence of an objective or “readily 

ascertainable external standard” by which to measure the 

obligation, renders enforceability impossible.
31

 

4.21 Where circumstances change in the context of a tender such as the 

present, it is generally highly inappropriate to make an order of 

substitution.
32

  

The tender validity period had lapsed. 

4.22 There was ongoing discussion between the parties in the prelude to 

the challenge concerning the tender validity period.  Trencon had 

repeatedly requested IDC to extend the tender validity period.  IDC 

had refused to do so.     

                                                      

31  Southernport Development (Pty) Limited v Transnet Limited 2005 (2) SA 2002 (SCA); 

 Everfresh Market Virginia (Pty) Limited v Shoprite Checkers 2012 (1) SA 256 (CC) 
32  Logbro Properties CC v Bedderson 2003 (2) SA 460 (SCA) 
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4.23 The effect of the order of substitution, therefore, was to extend the 

tender validity period in circumstances where the tender had lapsed 

as a matter of law.  Once the tender validity period had lapsed, the 

IDC itself had no power to award the tender.  It was thus highly 

inappropriate for the High Court to do so.
33

   

4.24 In the case of Joubert Galpin Searle Inc and Others v Road 

Accident Fund, the Court held as follows in regard to the expiry or 

extension of the tender validity period: 

“[73] In my view, there is a simple answer to this. It is 

to be found in the National Treasury’s Supply Chain 

Management: A Guide for Accounting 

Officers/Authorities, which is part of what Froneman J 

in Allpay Consolidated Investment Holdings called ‘the 

constitutional and legislative procurement framework’. 

As such, it forms part of those provisions that both 

empower and limit the powers of public bodies involved 

in the procurement of goods and services and is not 

merely an internal prescript that may be disregarded at 

whim. The document provides a step-by-step guide 

which institutions such as the RAF must apply when 

engaged in procurement processes. It makes it clear that 

‘an extension of bid validity, if justified in exceptional 

circumstances, should be requested in writing from all 

bidders before the expiration date’.”
34

 

4.25 It is submitted that Trencon’s argument loses sight of the Treasury 

Guidelines.  It does not mean that the lapsing of a tender is 

inevitable in all cases.  What it does mean, however, is that where a 

tender has lapsed, it would be highly inappropriate for a court to 

                                                      

33  Telkom SA Limited v Merid Training (Pty) Limited; Bihati Solutions (Pty) Limited v 

 Telkom SA Limited [2011] ZAGPHC 1 (7 January 2011); Joubert Galpin Searle Inc. and 

 Others v Road Accident Fund and Others 2014 (4) SA 148 (ECP) at paras 72-74  
34  Gauteng Gambling Board case at para 73 
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order substitution.  To do so, would effectively override an aspect 

of the constitutional and legislative framework.   

5 CONCLUSION 

In the light of the above, we submit that the appeal should be dismissed 

with costs, including the costs of two counsel. 
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