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REPLYING AFFIDAVIT 

 

I, the undersigned,  

SIPHO GEORGE KHUMALO 

do hereby make oath and state that: 

1. I am an adult male and the Chief Executive Officer of the Cross-Border 

Road Transport Agency (“the Agency”), the applicant in these 

proceedings.  I am duly authorised to bring this application on its behalf. 

2. Unless the context indicates otherwise, the facts contained in this 

affidavit are within my personal knowledge and are, to the best of my 

belief, true and correct.  Where I make legal submissions, I do so on the 

advice of the Agency’s lawyers. 

 



PURPOSE OF THIS REPLYING AFFIDAVIT  

 
3. On 29 September 2014, the Agency applied for leave to appeal to this 

honourable Court against the judgment of the High Court under case 

number 60113/2013.  (A copy of the judgment is attached to the 

founding affidavit as FA2.) 

4. On 10 October 2014, the respondent filed an answering affidavit in 

which it opposed the application for leave to appeal.   

5. In paragraphs 13 of its affidavit, the respondent contends that the 

increased permit fees were in excess of what the Agency required 

because it generated a surplus in the 2012 and 2013 financial years, 

despite increased expenditure.  In paragraph 24.3, it contends that if 

Makgoka J had been aware of the surplus generated, he would not have 

found that the Agency was underfunded prior to 2011.  In paragraph 23, 

it accuses the Agency of maladministration and mismanagement, and 

complains that there has been no noticeable improvement in its 

functioning since 2011. 

6. I deny that is so.  The picture painted by the respondent in its answering 

affidavit is incorrect.  I wish to respond thereto only in order to place the 

complete facts before this honourable Court. 

7. In relation to paragraph 13 of the answering affidavit: 

7.1. It is true that the Agency generated a R71 million surplus in the 

2011/2012 financial year, and a R34 million surplus in 

2012/2013.  But the surplus was largely attributable to the 



Agency’s performance, rather than to overcollection.  It was 

generated because: 

7.1.1. lower staff costs were incurred than anticipated because 

the Agency operated on a lower staff complement than 

had been budgeted for; 

7.1.2. more fines were issued and collected because of better 

deployment on the part of the Agency; and 

7.1.3. in some cases, projects that had been planned and 

budgeted for were not undertaken and there was 

consequently a saving on strategic project costs and 

consultant fees. 

7.2. The Agency reported a deficit of R46 million Rand in the 

2013/2014 financial year. This deficit was as a result of 

undercollection of permit fees following the expiration of the 6 

months suspension period in August 2013 forcing the Agency to 

revert to the 2003 permit fees. 

7.3. A portion of the surplus has since been spent on planned 

projects and Agency expansion while the remainder is assigned 

to projects in the 2014/2015 financial year.  Among other things: 

7.3.1. The Agency has substantially increased the size of its 

Inspectorate by hiring, training and equipping a number 

of new law enforcement officers.  Its existing 

Inspectorate personnel have all been exposed to 



refresher training, peace officer training; and incident 

management training. Inspectorate personnel are 

positioned at commercial border posts or patrol major 

corridors leading to both commercial and non-

commercial borders to monitor and ensure legal 

compliance by all cross-border road transport operators.  

Sufficient, properly trained personnel are thus essential 

to the effective functioning of the Agency. 

7.3.2. The Agency has also established a Law Enforcement 

Profiling Unit that is responsible for analysing data and 

generating intelligence to inform inspector deployment.   

7.3.3. It is in the process of acquiring a branded fleet to 

improve its visibility on the different cross-border road 

transport corridors. 

7.3.4. It has also conducted a large number of external training 

workshops, including an entrepreneur and business 

development programme for taxi and bus operators; 

cross-border  legislative and policy workshops; conflict 

management for cross-border route committees, and a 

training programme for women in trade and transport.  

Its training is designed to encourage and support small 

business development in line with its statutory mandate. 

7.3.5. The Agency is currently undertaking a benchmarking 

study that will inform the harmonization of vehicle and 



law enforcement standards for all operators engaged in 

cross-border road transport.  At present, South African 

carriers are required to comply with more stringent 

requirements, which allows their foreign counterparts to 

gain an unfair advantage over them. 

7.3.6. A number of studies have been undertaken to facilitate 

the unimpeded flow of cross-border road traffic and to 

reduce operational constraints and restrictive measures 

implemented by neighboring states.  The Agency, in 

terms of the provisions of the bi- and multilateral road 

transport agreements, has also engaged with its foreign 

counterparts in Botswana, Mozambique, Lesotho, 

Malawi, Namibia, Swaziland, Zambia and Zimbabwe, 

with a view to achieving this goal. 

7.3.7. An Operator Compliance Accreditation Scheme (OCAS) 

project is in the process of being developed. At the 

moment, the project is in the feasibility study phase with 

a number of milestones that include concept 

development, design framework and the development of 

business rules and standards having been achieved. In 

the main the scheme seeks to encourage the industry to 

become self-regulatory and to enhance seamless cross 

border road transport movement across the SADC 



corridors through accreditation of operators that comply 

with legislative requirements. 

7.4. These projects  represent legitimate and proper expenditure on 

the part of the Agency.  They are undertaken in fulfilment of its 

statutory mandate.  The Agency has, I submit, greatly improved 

its perfomance over the last 3 years. 

8. I point out that the enhanced performance by the Agency has resulted in 

greater protection for South African hauliers, and the diversion of work to 

them that would otherwise have been lost. 

9. I further point out that the Agency has also obtained an unqualified audit 

report during the 2012/2013 financial year, the first since its 

establishment. The Office of the Auditor General also issued an 

unqualified audit report for the 2013/2014 financial year which clearly 

demonstrates an improvement in the administration and operations of 

the Agency. 

10. Customer satisfaction surveys conducted during the 2012/2013 year 

demonstrate that cross-border road transport operators consider the 

Agency’s performance to be improving.  In the first quarter of 2012/2013 

financial year, 61.5 percent of operators surveyed were satisfied with its 

performance.  By the final quarter of that year, 90.2 percent of those 

surveyed were satisfied.   

11. I accordingly deny the that there has been no noticeable improvement in 

the Agency’s functioning since 2011, or that the Agency continues to be 



characterised by mismanagement or maladministration. That allegation 

is simply unfounded. 

 

LEAVE TO FILE THIS REPLY 

12. I am advised that applicants for leave to appeal to this Court have no 

general right of reply. The Agency therefore seeks leave to file this 

affidavit.   

13. I submit that it is in the interests of justice for such leave to be granted 

for the following reasons: 

13.1. This affidavit only deals with the surplus generated in the 2012 

and 2013 financial years and explains their use, in order to show 

that the Agency is currently properly administered  and 

performing its statutory function.  That is a discrete issue.  The 

Agency has not replied to any of the other issues in dispute. 

13.2. I am advised that the rationale for this Court’s general rule 

against replying affidavit has been explained as follows:  

“[t]he rationale for this is that, if it is in the interests of 

justice that this Court should entertain a litigant’s appeal, 

the Court should be able to decide that from the 

applicant’s application for leave to appeal and the 

respondent’s response without the applicant having to file 

a reply.” 



Snail Ka Mtuze v Bytes Technology Group South 

Africa (Pty) Ltd and Others 2013 [ZACC] 31, para 15 

 

13.3. I submit that rationale is not designed to preclude a party from 

responding to allegations that cast aspersions on its integrity.  

Where, as in the present case, allegations of mismanagement 

and maladministration are made, the impugned party must be 

afforded an opportunity to respond. 

13.4. I submit, moreover, that this affidavit will assist the Court to 

determine the application for leave to appeal on the correct and 

complete facts.  That, of itself, is in the interests of justice. 

14. In the circumstances, I pray that the Agency be granted leave to file this 

affidavit, and that it be afforded relief in terms of the notice of application 

for leave to appeal. 

 

 
            

       DEPONENT  
 
 
 
Thus signed and sworn to before me at      on this 
the      day of OCTOBER 2014, the deponent having acknowledged that he 
knows and fully understands the contents of this affidavit and has no objection 
to taking the prescribed oath which he considers binding on his conscience. 
 
 
           _ 
       COMMISSIONER OF OATHS 

 


