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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Tuesday, 17 February 2015 at 10h00, the Constitutional Court will hear an 

application for leave to appeal concerning the principles that govern the operation of 

suspended orders of constitutional invalidity where the suspension period has expired 

without the enactment of remedial legislation. 

 

On 31 March 2011, the Minister of Transport published regulations in terms of the Cross 

Border Road Transport Act which substantially increased cross-border road transport 

permit fees.  These regulations were challenged by Central African Road Services (Pty) 

Ltd (CARS) in the North Gauteng High Court.  There, Makgoka J found that the 

regulations were constitutionally invalid because they had not been published in two 

official languages and insufficient public participation processes had been conducted.  

Makgoka J suspended the order of invalidity for a period of six months in order to give 

the Minister an opportunity to remedy the situation.  This period, which expired on 15 

August 2013, passed without new regulations being published.  A dispute then arose 

between CARS and the Cross-Border Road Transport Agency as to whether the 

regulations are invalid prospectively from the date that the declaration of invalidity 

expired, or whether the regulations are invalid with full retrospective effect.  

 

The parties went back to the High Court, where CARS asked the Court to confirm that 

the order of invalidity operated with full retrospective effect from 15 August 2013.  

Nicholls J found that the “doctrine of constitutional invalidity” meant that the regulations 

were invalid from the date they were first published. It further concluded that although 

the invalidity had been suspended to afford the Minister an opportunity to remedy the 



situation, when the period expired, the regulations were automatically invalid with full 

retrospective effect. 

 

The Agency seeks leave to appeal the order of Nicholls J and asks this Court to declare 

that the order of invalidity took effect from 15 August 2013.  It submits that the High 

Court failed to interpret the judgment of Makgoka J and take into account the language 

and context of the order and the judgment.  Had the High Court done so, the Agency 

argues, it would have concluded that Makgoka J intended to limit the retrospective effect 

of the order.  The Agency contends that should a retrospective order be granted, it will be 

unable to carry out its public interest mandate due to its worsening financial position.  It 

submits that it is in the interests of justice for this Court to grant leave to appeal and that 

it has strong prospects of success. 

 

 

CARS opposes the relief sought by the Agency. It contends that the normal rule is that an 

order of invalidity has full retrospective effect; however a court has the power to depart 

from this default position.  CARS maintains that there is neither anything in the High 

Court’s order, nor are there any considerations of the administration of justice, that 

indicates that the order of invalidity came into operation with prospective effect. It 

concludes that it is in the interest of justice for this matter to be dismissed. 

 

The Road Freight Association has been admitted as a friend of the Court in this matter.  It 

submits that Canadian case law supports the rule of thumb that orders will operate with 

full retrospective effect and that exceptions will only apply if such effect poses a danger 

to the public, threatens the rule of law or results in a deprivation of benefits from 

deserving persons.  It urges this Court to adopt the Canadian position and find that none 

of these exceptions are applicable to this matter and that the order should therefore apply 

with full retrospective effect. 

 


