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THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NO: __________ 
 
In the matter between: 
 
 
CROSS-BORDER ROAD TRANSPORT AGENCY 

 

Applicant 

and  

CENTRAL AFRICAN ROAD SERVICES (PTY) LTD 

 

First Respondent  

MINISTER OF TRANSPORT Second Respondent  

 

 

FOUNDING AFFIDAVIT 

 

I, the undersigned,  

SIPHO GEORGE KHUMALO 

do hereby make oath and state that: 

1. I am an adult male and the Chief Executive Officer of the Cross-Border 

Road Transport Agency (“the Agency”), the applicant in these 

proceedings.  I am duly authorised to bring this application on its behalf. 

2. Unless the context indicates otherwise, the facts contained in this 

affidavit are within my personal knowledge and are, to the best of my 

belief, true and correct.  Where I make legal submissions, I do so on the 

advice of the Agency’s lawyers. 
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PURPOSE OF THIS APPLICATION 

3. This case concerns the effect of the lapse of a suspension of a 

declaration of invalidity.   

4. It is an application for leave to appeal to this Court against the judgment 

and order granted by Ms Justice Nicholls in the North Gauteng Division 

of the High Court on 1 November 2013.  A copy of the judgment and 

order are attached as “FA1”.   

5. The High Court was called on to consider an earlier order granted by Mr 

Justice Makgoka on 14 February 2013, in which he declared certain 

regulations by which the Agency generated its revenue (“the 2011 

regulations”) invalid, but suspended the declaration of invalidity for a 

period of six months “to enable the agency and the Minister to re-publish 

the Regulations and thereafter to receive and consider public 

comments”.  The judgment and order of Justice Makgoka are attached 

as “FA2”. New regulations were not promulgated within the six-month 

period.  The High Court accordingly found that the suspension of the 

declaration of invalidity granted by Makgoka J had lapsed and that “the 

order of invalidity . . . came into operation with full retrospective effect at 

midnight on 14 August 2013” – that is, on the expiry of the 6-month 

period of suspension.  Nicholls J further declared that the earlier 

regulations would apply until the second respondent (“the Minister”) 

promulgated “new constitutionally valid regulations”.  
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6. The effect of her order is that the 2011 regulations are retrospectively 

deemed to have been invalid from the outset – that is, from 1 April 2011.  

It renders the Agency’s funding since that date unlawful. 

7. The Agency applied for leave to appeal to the High Court and 

subsequently to the Supreme Court of Appeal, both of which refused 

leave as appears from the orders attached as “FA3” and “FA4” 

respectively.  The Supreme Court of Appeal dismissed the application 

for leave to appeal on 8 September 2014.  This application will be 

lodged on or before 29 September 2014, as required by Rule 19(2) of 

the Rules of this Court. 

 

PARTIES 

8. The applicant is the CROSS-BORDER ROAD TRANSPORT AGENCY, 

a juristic person established in terms of s 4 of the Cross-Border Road 

Transport Act 4 of 1998 (“the Act”), with its prinicpal place of business at 

The Glen Manor Office Park, 138 Frikkie de Beer Street, Menlyn, 

Pretoria.   

9. The Agency is the regulatory body responsible for administering cross-

border road transport in accordance with the Act.  Pertinent to this 

application, it is required to consult with the Minister in respect of the 

regulations for the fee structure for permits and the other fees to be 

imposed in respect of cross-border road transport.  In terms of s 18(1) of 

the Act, the Agency must finance its operating and capital costs from 
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amongst other money levied in connection with the application and 

issuing of permits and collected from the imposition of fines.  The 

Agency thus has a direct and material interest in the permitting fees 

recovered under the Act. 

10. The first respondent is CENTRAL AFRICAN ROAD SERVICES (PTY) 

LTD, a company incorporated in accordance with the laws of South 

Africa, under registration number 1978/003628/07 and with its principal 

place of business at 131 Ridge Road, Bartlett, Boksburg, Gauteng.  It 

conducts business as a cross-border road haulier and is thus liable to 

pay permit fees under the Act.   It instituted both the review application 

determined by Makgoka J and the application for declaratory relief 

decided by Nicholls J. 

11. The second respondent is the MINISTER OF TRANSPORT, the 

executive authority responsible for the administration of the Act and the 

regulations promulgated under it.  She is joined for such interest she has 

in these proceeding and  no costs are sought against her. 

 

FACTUAL BACKGROUND 

12. I was appointed as the CEO of the Agency with effect from 15 April 

2010.  At the time, the Agency was in a state of crisis and had, for some 

time, failed to perform its advisory, regulatory and law enforcement 

functions.  One of the effects of its being defunct, was that the Cross-

Border Road Transport Regulations (originally published on 3 April 1998 

in GNR464) which governed, inter alia, permitting and other fees had not 
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been adjusted since 2003 because new regulations could only be 

promulgated by the Minister in consultation of the Agency.  A list of the 

applicable rates as at 2010 is attached as “FA5”.  The low fees meant, 

in turn, that the Agency was substantially underfunded. 

13. It became clear that steps would have to be urgently taken to increase 

the Agency’s funding.   

14. The Agency and the Minister initially sought to raise funding through 

monies appropriated by Parliament, coupled with increased permit fees.  

However, on 30 November 2010 Treasury refused to provide any 

funding for the Agency’s operation.  It meant that such money as was 

required could only be collected through the collection of permitting and 

other fees, and the imposition of fines. 

15. The Agency accordingly prepared draft regulations that substantially 

increased permit tariffs.  After a public comment period and after 

consultation with the Agency, the Minister approved and promulgated 

the 2011 regulations in GNR 284 of 31 March 2011.  A copy thereof is 

attached as “FA6”.  The 2011 regulations came into operation on 1 April 

2011. 

16. Due to an oversight, the 2011 regulations were initially only published in 

English.  They were re-promulgated in Afrikaans on 28 October 2011, as 

appears from the notice attached as “FA7”. 
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17. In or around 08 June 2011 , the first respondent instituted proceedings 

to review and set aside the 2011 regulations.  It contended that they 

were invalid because, inter alia: 

17.1. they had been promulgated only in English when s 6(3) of the 

Constitution required their publication in at least two languages; 

and 

17.2. there had been inadequate or defective public consultation in 

respect of the regulations. 

18. Makgoka J upheld both of these grounds of review.  In relation to the 

first, he accepted that it meant that the regulations published on 31 

March 2011 were invalid at least until their re-promulgation on 28 

October 2011.  But he refused to set them aside from that date.  He 

explained, at paragraph 57 of the judgment, that: 

“The applicants’ counsel urged me to order [the] refund of 

the fees paid by the applicants during the period of invalidity.  

In considering this submission, I must keep in mind the 

common cause fact that the agency was effectively bankrupt 

before the introduction of the new regulations.  In addition, it 

was not suggested by the applicants that they are unable to 

afford the new tariffs.  On the other hand, there is every 

likelihood that should the agency be ordered to refund the 

applicants and other hauliers, the agency would simply 

collapse.  I am therefore not inclined to accede to the 

request.  Had the regulations not been repromulgated in 

Afrikaans, and the invalidity persisted until declared by the 

court, the court would most probably have suspended the 

order of invalidity for the defect to be cured.  In the present 

case, the defect has been cured.  I see no reason why the 

outcome should be different if the defect has been voluntarily 

cured.”   
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19. In relation to the second ground, he similarly determined to suspend the 

order of invalidity, to afford the Minister an opportunity to undertake the 

necessary public consultation and to pass new regulations.   

20. The order thus provided: 

“1.  It is declared that the 2011 Cross-Border Road 
Transport Amendment Regulations published in 
Government Notice R284, published on 31 March 
2011 in terms of the Cross-Border Road Transport Act 
4 of 1998 (the Regulations) were published in a 
manner inconsistent with s 6(3) of the Republic of 
South Africa Constitution Act 108 of 1996 (the 
Constitution), and were invalid for the period between 
1 April 2011 and 28 October 2011. 

2. The invalidity period referred to in (1) above shall 
have no effect on the permit fees and/or penalties 
paid during that period in terms of the Regulations; 

3. It is declared that the first respondent (the Minister) 
and the second respondent (the agency) have failed 
to comply with their constitutional obligation to ensure 
procedural fairness in the publication and 
promulgation of the Regulations. 

4.   It is declared that the second respondent (the agency) 
has failed in its constitutional duty to comply with its 
duty to facilitate proper public comment before 
publishing the Regulations.  

5. It is declared that the board of the agency has failed in 
its stautory duty to properly consider the draft 
regulations, for the sake of consulting with the 
Minister. 

6. The Regulations are, as a consequence, promulgated 
in a manner that is inconsistent with the provisions of 
the Promotion of Administrative Justice Act 3 of 2000 
and s 33 of the Constitution. 

7. The order declaring invalid the Regulations is 
suspended for a period of six (6) months to enable the 
agency and the Minister to republish the Regulations 
and thereafter to receive and consider public 
comments.  
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8. The applicants’ constitutional challenge relating to 
taxation or money bill is dismissed. 

9. The respondents are ordered to pay 80% of the 
applicants’ costs, including the wasted costs 
occasioned on 5 March 2012, which the respondents 
are liable to pay 100%.” 

 
21. As I have indicated, the regulations were not re-published and re-passed 

within the 6-month period.  Nicholls J was accordingly called upon to 

consider the effect of the lapsing of the suspension of the declaration of 

invalidity. She found, at paragraphs 8 to 11, that: 

21.1. The doctrine of objective constitutional invalidity meant that the 

2011 regulations were invalid ab initio. 

21.2. The suspension of the declaration of invalidity merely tempered 

the effect of such invalidity.  After it lapsed, the 2011 regulations 

were, as a matter of law, invalid from the date of their first 

promulgation. 

22. She consequently granted the order referred to in paragaph 5 above. 

 

GROUNDS OF APPEAL 

23. The Agency respectfully submits that the High Court erred in two 

material respects in granting that order: 

23.1. First, in declaring the 2011 regulations invalid with full 

retrospective effective, it misconstrued the effect of the lapsing of 

a suspension of a declaration of invalidity; and 
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23.2. Second, it granted relief beyond its remit by providing that the 

tariffs contained in the old regulations would continue to apply 

until new constitutionally valid regulations were passed. 

24. I will deal with each briefly in turn. 

 

The effect of a suspension of a declaration of invalidity lapsing 

25. I am advised that the prevailing authority on the lapsing of a suspension 

of a declaration of invalidity is De Kock and Others v Van Rooyen 

2005 (1) SA 1 (SCA).  In that case, the SCA found that the lapsing of a 

suspension of declaration of invalidity will not necessarily mean that the 

legislation in question is invalid with retrospective effect.  It held, at 

paragraphs 25 to 27: 

“A declaration of invalidity may be suspended for a range 

of just and equitable considerations. This may include 

giving the Legislature time to intervene. But many other 

reasons arising from the administration of justice may 

also require suspension. . . . .  

Therefore, it cannot be right to suggest that the objective 

theory of constitutional invalidity dictates any particular 

outcome. Section 172(1) gives competent Courts the 

power not only to suspend a declaration of invalidity for 

any period to allow the competent authority to correct the 

defect but to do so 'on any conditions'. In addition, the 

provision gives Courts wide and seemingly unqualified 

power to limit the retrospective effect of a declaration of 

invalidity. Read separately and together, these 

provisions do not suggest that any particular outcome is 

inexorable when a Court suspends a declaration of 

invalidity and Parliament fails to act timeously. 

The effect of a declaration of invalidity must rather 

depend on the terms and context of the order the Court - 
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in the case of statutory invalidity, always the 

Constitutional Court - issues.” 

 

26. In the present case, the High Court found that the effect of the 

suspension lapsing was that the 2011 regulations were automatically 

invalid ab initio.  It accordingly did not consider the particular terms and 

context of Makgoka J’s order at all.  I am advised that its judgment and 

order are amenable to appeal on that basis alone. 

27. I submit, moreover, that on a proper assessment of Makgoka J’s 

judgment and order, the declaration of invalidity was plainly not intended 

to apply retrospectively if the suspension lapsed.  That is clear from the 

learned Judge’s decision not to set the 2011 regulations aside for the 

period between April and October 2011, and from the reasons 

underpinning that decision (which are set out at paragraph 18 above). 

28. I therefore submit that if leave to appeal is granted, this Court will find 

that the 2011 regulations were invalid from the date of the suspension 

order lapsing – that is, from midnight on 14 August 2013 – and will 

overturn the High Court’s order declaring them invalid retrospectively.   

 

The requirement for constitutionally valid regulations 

29. Since the High Court’s order was granted, new regulations have indeed 

been promulgated, which set new permit tariffs for cross-border road 

transport.  Those regulations were published in GNR342 on 6 May 2014, 
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and have been in effect since then.  A copy of that notice is attached as 

“FA8”. 

30. The Agency believes those regulations to have been properly passed 

and to be constitutionally valid.  The First Respondent has, however, 

already instituted review proceedings to challenge the validity of those 

Regulations, as appears from the notice of motion attached as “FA9”.    

It is theoretically possible that any interested party party) may 

successfully review the new regulations and have them declared invalid.  

The review court would then be required to consider what relief would be 

appropriate – in particular, whether it would be just and equitable to set 

the new regulations aside and to revive the old (2003) regulations. 

31. Yet, paragraph 3 of the High Court’s order may constrain the review 

court’s power to do so.  That is because it provides for the old 

regulations to operate until constitutionally valid regulations are 

promulgated.  If the face of that order, the review court may have no 

alternative but to set aside the new regulations and to revive the old 

ones. 

32. I am advised and submit that the High Court was not entitled to constrain 

a future court’s remedial powers in this way.  Its order is amenable to 

appeal on this further basis. 

 

JURISDICTION AND INTERESTS OF JUSTICE 
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33. I am advised and submit that this matter falls within the jurisdiction of 

this Court.  It raises issues of concerning the scope of the High Court’s 

remedial powers in review applications and its power (or lack of power) 

to fetter the relief that can be granted by future courts.  Those are both 

constitutional matters and points of law of general public importance. 

34. I submit that it is in the interests of justice for the Court to grant the 

Agency leave to appeal, for the following reasons. 

35. First, the effect of the lapse of a suspension of a declaration of invalidity 

is an important issue, particularly given the frequency with which this 

Court (and others) grant such suspensions.  Yet, the question of when 

the declaration of invalidity takes effect where the relevant decision 

maker fails to act within the suspension period is not one that has been 

squarely determined by this Court.  It is, I submit, apposite that it do so. 

36. Second, I submit that the Agency has very strong prospects of success, 

particularly in relation to the first ground of appeal.  The High Court’s 

reasoning as to the date of invalidity of the 2011 regulations did not 

accord with the SCA’s prevailing judgment on the topic and, I submit, 

yielded an incorrect result.   

37. Third, if the High Court order is allowed to stand, that will have 

deleterious effects on the Agency and on the regulation of cross-border 

road transport generally: 

37.1. If the High Court order is allowed to stand, it means that the 2011 

regulations are to be treated as invalid from their inception on 1 
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April 2011, and the old regulations would continue to operate 

from that date.  All permit and other fees collected from 1 April 

2011 would thus have been excessive and would be liable to be 

refunded – at least in part.   

37.2. Between 1 April 2011 and 14 August 2013, the Agency granted 

172 933 permits (74 139 permits were granted in the 2011/12 

financial year; 70 418 permits were granted in the 2012/2013 

financial year and 28 376 permits were granted between 1 April 

2013 and 14 August 2013). In this period of time it collected fees 

in an amount of R403 644 522.  The Agency would be liable to 

refund R318 988 280 of that amount to various cross-border road 

transport operators (that is the refundable permit income for the 

period 1 April 2011 to 14 August 2013 if the High Court order is 

allowed to stand; it is based on figures derived from the Agency’s 

as-yet unaudited financial statements; it is a conservative 

estimate; the actual refund amount could be substantially higher). 

37.3. For the period 1 April 2011 to 14 August 2013, the Agency was 

funded out of monies collected from permitting, penalty revenues 

under the Act and interest derived from investment accounts.  As 

at 31st March 2014 the Agency had a cash and cash equivalence 

balance of R120 million. However, at the same date the Agency 

had short term commitments to Cross-Border road transport 

Operators, suppliers, tax authorities and employees of R70 

million and other commitments (unfulfilled contracts and orders) 
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of R10,8 million, leaving the Agency with a cash balance of 

R39,2 million. For the five months from March 2014 to August 

2014 the Agency has incurred a loss of R9 million, thus making 

its financial position precarious and worsening.  

37.4. In light of the above the Agency simply cannot afford to refund 

R318 988 280, the amount at issue.    

37.5. The Agency incurred an unaudited financial loss of R46,5 million 

in the financial year ending at 31 March 2014 and a net cash 

outflow, as a result of the reduced tariffs, for seven (7) months of 

the current financial year. In the absence of a bail-out from 

National Treasury (if the Agency were required to refund the 

excess permit fees), it would be rendered bankrupt. 

37.6. Makgoka J was plainly alive to these concerns in granting the 

initial order, and was astute to avoid that eventuality.  

37.7. I point out that the Agency is an organ of state that acts in the 

public interest.  It ensures that cross-border road transport 

agreements concluded between South Africa and other countries 

are properly given effect, and contributes to the liberalisation of, 

and the maintenance of competition in, the cross-border road 

transport industry.  This is important both for passengers who 

rely on road transport to move to neighbouring states, and on 

freight operators (like the first respondent) that enable trade 

between South Africa and other African countries. The Agency 

reduces operational constraints in cross-border transport and 
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maximises business opportunities for the cross-border road 

transport industry. 

 

37.8. Were the High Court order be allowed to stand, and in the 

absence of a bail-out from National Treasury, the Agency would 

be rendered incapable to fulfil its public interest mandate, to the 

detriment of all stakeholders in the cross-border road transport 

industry, as well as to wider detriment of South Africa and its 

African counterparts.  

 

37.9. The High Court order threatens the economy and interests of 

South Africa and its African counterparts.  

 

38. The Agency therefore submits that the interests of justice favour the 

grant of leave to appeal. 

 

CONCLUSION 

39. For all the reasons set out above, the Agency seeks an order in terms of 

the notice of motion to which this affidavit is attached.   

 

_______________________ 
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DEPONENT 

 

I CERTIFY that the deponent has acknowledged that she knows and understands 

the contents of this affidavit and has no objection to taking the prescribed oath. Thus 

done, signed and sworn to before me, at                          on this the       day of 

OCTOBER 2014, in terms of the Regulations contained in Government Notice No. 

R.1258 dated 21 July 1972 (as amended) and Government Notice No. R.1648 dated 

19 August 1977 (as amended), which have been complied with. 

 

                                                               

________________________________________ 

COMMISSIONER OF OATHS  

 

 

  


