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I, the undersigned,  

RIAAN DU PLESSIS 

do hereby make oath and state that: 

1. I am an admitted attorney and the Director in charge of litigation at 

Glyn Marais Inc situated on the 2nd Floor, The Place, 1 Sandton 

Drive, Sandton.  

2. The facts deposed to herein are, save where the context indicates the 

contrary, within my personal knowledge and are, to the best of my 

belief, both true and correct. 

The Amicus 

3. My client is the Road Freight Association which is a non-profit 

company established in 1975 to support its members who number 

approximately 750 in total, and who are companies that provide road 

freight services.  

4. Of its 750 members, approximately 43 members are companies that 

operate “cross border”.  

5. These cross border operators, who are in a similar position to the 

first respondent, Central African Road Services (Pty) Ltd (“CARS”) 

have overpaid on a tariff that has subsequently been deemed to have 

been unconstitutionally promulgated. They are entitled to a refund.  
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6. According to the Road Freight Association, its “cross border” 

members have cumulatively overpaid by approximately R18 million 

since the unlawful tariff came into operation. They therefore have an 

interest in this litigation. However, my client has nothing to add to 

the evidence although it would like to make submissions to the Court 

on the law.  

7. The Road Freight Association hereby applies to be admitted as an 

amicus curiae in the proceedings that are due to be argued in the 

Constitutional Court on 17 February 2015.  

Something useful and different  

8. My client sought an Opinion from me on principally the same central 

issue that will be ventilated in the Court on 17 February 2015, 

namely whether the Order of Invalidity handed down on 15 August 

2013 came into operation with full retrospective effect on 31 March 

2011 or whether it did so prospectively on 31 March 2013. For the 

purposes of getting this Opinion I briefed two Advocates doing 

constitutional work at the Bar – a Senior Counsel and his Junior.  

9. I understand the principal criteria on whether a party should be 

admitted as an amicus curiae to be whether or not such party has 

something useful to submit to the Court which is different from the 

other submissions being made to the Court by parties in the case.  

10. I have read the affidavits filed in the Constitutional Court. I have 



Page 4 of 11 

 

also read the legal submissions made by CBRTA on the one hand 

and CARS on the other. I respectfully submit that the Road Freight 

Association does indeed have something useful and different to 

contribute to the debate on 17 February 2015.  

11. In brief, the Road Freight Association, if admitted as amicus curiae, 

intends making submissions on the “temporal effect” of Orders of 

Invalidity in comparative jurisdictions – most notably Canada. 

Canada is particularly useful given that its “Supremacy of the 

Constitution” clause is couched in terms almost identical to our own 

“Supremacy” clause contained in Section 2 of the South African 

Constitution. It is an interpretation and application of the 

“Supremacy” clause that will ultimately inform the decision in this 

case. Since Canada has already had this debate, I submit that the 

views expressed by the Canadian Courts will be useful to this Court. 

I have also read both sets of legal submissions filed by CBRTA and 

CARS respectfully and since neither refers to foreign law, our 

submissions are also different.  

The relevance of foreign law  

12. I understand that the Constitutional Court has frequently made use of 

comparative constitutional law from foreign jurisdictions. I also 

understand that the jurisprudence emanating from Canada has 

usefully served this Court even if merely as a guideline. That is so 

because Canada is a mature constitutional democracy and its 
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constitutional jurisprudence has dealt with many of the issues that 

our much younger constitutional democracy is still grappling with.  

13. This Court in Sanderson v Attorney-General, Eastern Cape 1998 (2) 

SA 38 (CC) at para 26 put it like this: 

Comparative research is generally valuable and is all the more 

so when dealing with problems new to our jurisprudence but 

well developed in mature constitutional democracies. Both the 

interim and final constitutions, moreover, indicate that 

comparative research is either mandatory or advisable…  

14. It is in the spirit of “usefulness” that the Road Freight Association 

wishes to make submissions on the Canadian position. I understand 

that this Court has often looked to Canadian jurisprudence for 

guidance.  

The Amici’s submissions 

15. In para 16 of CBRTA’s legal submissions, it states that “the 

invalidity of a law is always regulated by court order and it is in the 

first place the court order that determines whether the invalidity of 

the law operates retrospectively or not.” CBRTA therefore contends 

that it is for the Court to decide whether or not a declaration of 

invalidity applies prospectively or retrospectively. In this case, 

where the Order of Justice Makgoka is silent on the matter, CBRTA 

contend that the Court’s intention must be ascertained by having 



Page 6 of 11 

 

regard to the Order that it makes. In other words, says CBRTA, 

whether or not the declaration of invalidity applies prospectively or 

retrospectively is a matter of interpretation. The interpretative 

exercise is apparently the same as the one undertaken when 

construing the meaning of a contract or statute. In other words one 

must consider the language and context of the Order. Applying this 

interpretive approach, CBRTA contends that although Justice 

Makgoka’s Order is silent on prospectivity or retrospectivity, there 

are statements made by him in his reasoned judgment which militate 

“against the retrospective invalidity of the regulations.” Thus, it 

would appear, CBRTA’s contention is that the context surrounding 

the Order made by Justice Makgoka suggests that he intended his 

declaration of invalidity to apply prospectively only.  

16. CARS, in contradistinction, contend that “the doctrine of objective 

constitutional invalidity is a basic principle of South African 

constitutional law.” CARS agree that a Court has the power to 

regulate the retrospective consequences of an Order of invalidity. 

But CARS disagree with CBRTA on what should happen if it is 

unclear from the language employed in the Order declaring the law 

invalid. Whereas CBRTA says that one is entitled to go to the 

context within which the Order was made, CARS say that if the 

Court has not expressly qualified the prospective operation of the 

Order, then the default position must be that it operates “with full 

retrospective effect.” In other words, for CARS, full retrospectivity 

is the “starting point”. According to CARS it will “ordinarily also be 

the end point”. CARS contend that if a Court fails to make it clear 



Page 7 of 11 

 

that its Order applies prospectively, the “starting point of 

retrospective invalidity” may only be construed as having being 

departed from in extremely limited circumstances, most notably if 

there are normative considerations relating to the administration of 

justice that would dictate prospectivity or if the judgment 

contemplates that the effect of the Order should be prospective if 

remedial legislation is not enacted during the period of suspension. 

CARS then explain, persuasively, that the proposition advanced by it 

flows from two fundamental principles of the Constitution, namely 

the separation of powers doctrine and constitutional supremacy. 

CARS also make the point that nowhere in CBRTA’s affidavits or 

legal submissions does it point to any normative concerns relating to 

the administration of justice that justifies an interpretation that 

Justice Makgoka’s Order should apply prospectively only.  

17. The position in the Canadian jurisprudence appears to support the 

submissions advanced by CARS, namely that “full retrospectivity” is 

the default position following an order of invalidity. And 

furthermore that this default position of “full retrospectivity” should 

always be construed as applying unless full retrospectivity would 

pose a danger to the public, threaten the rule of law, or result in the 

deprivation of benefits from deserving persons.  

18. The Canadian position is apparent from a trilogy of important cases 

that have been decided by the Supreme Court of Canada culminating 

with Schachter v Canada [1992] 2 SCR 679 which consolidates the 

Canadian position. There the Supreme Court of Canada found that a 
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provision of the federal Unemployment Insurance Act violated the 

guarantee of equality contained in section 15(1) of the Canadian 

Charter because it gave different benefits to parents of natural and 

adopted children. Chief Justice Lamer pointed out that the striking 

down of the statute would deprive everybody of the benefits and 

found that “the logical remedy is to strike down but suspend the 

declaration of invalidity to allow the government to determine 

whether to cancel or extend the benefits.” Lamer CJ emphasised that 

such an Order – in other words an order of “deemed temporal 

validity” should only be resorted to as a remedy of last resort. And 

even then, a departure from a position of invalidity with full 

retrospective effect should only be inferred in limited circumstances. 

The Schachter judgment revisited earlier Canadian case law on the 

issue and placed clear restrictions on the circumstances in which 

rulings of temporary validity could be made. Such rulings are only to 

be made where the striking down of the law with immediate effect 

would pose a danger to the public, threaten the rule of law, or result 

in the deprivation of benefits from deserving persons.  

19. The Road Freight Association, if admitted as an amicus curiae, will 

submit that the Canadian position should usefully be incorporated 

into our law. Its application would, if incorporated, be as follows: 

19.1. The default position is that if an Order of constitutional 

invalidity is made it operates with full retrospective effect; 

19.2. A Court can limit the full retrospective effect of an Order of 
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Invalidity but it should only do so in limited circumstances 

such as those accepted by the Canadian Supreme Court; 

19.3. Where an Order is silent on whether the Order of Invalidity 

operates retrospectively or prospectively, the starting point 

should be an assumption that it operates with full 

retrospective effect; 

19.4. That starting point should only be departed from if 

retrospectivity poses a danger to the public, threatens the rule 

of law, or results in the deprivation of benefits from 

deserving persons; 

19.5. Where neither of the three consequences identified in 19.4 

are produced, it must absent anything expressly contained in 

the Order to the contrary, be inferred that the Order of 

Invalidity operates with full retrospective effect.  

20. It will also be submitted that an assumption that Makgoka J’s Order 

should apply with full retrospective effect is appropriate in the 

circumstances. Additionally, none of the three factors exist which 

would be required to disturb the assumption of full retrospectivity. 

The contrary in fact applies. That is so because prospectivity will 

lead to a deprivation of benefits for deserving persons that in the 

sense that if the Order is interpreted to apply prospectively then the 

trucking companies from whom money was unlawfully exacted will 

be deprived of an opportunity to claim a refund. They will not be 
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denied a claim to a refund if the Order is interpreted as operating 

retrospectively. An interpretation of prospectivity, therefore, 

produces unfairness and does not comfortably locate itself in one of 

the exceptions identified by the Canadian courts which should also 

usefully be incorporated into our law as well.  

The Amici’s limited submissions  

21. In the circumstances the Road Freight Association applies to be 

admitted as an amicus curiae on the following basis: 

21.1. It has no intention of filing any affidavits in the matter; 

21.2. It would merely like to make legal submissions to the Court 

on the usefully articulated position in Canadian law;  

21.3. It will require no more than 15 minute of “court time” to 

make oral submissions at the hearing of the application on 17 

February 2015; and 

21.4. It can file written submissions at any time as per whatever 

directive the Chief Justice may deem appropriate. 

22. As required by Rule 10, we have written to all of the parties in this 

matter enquiring from them as to whether they consent to the Road 

Freight Association’s admission as amicus curiae. CARS has 

responded positively and consented to our application for admission. 
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I attach, as “RdP1” a copy of this consent. CBRTA are yet to 

respond. I am mindful of the time limits within which an amicus 

needs to apply for admission. I have been advised against delaying 

the institution of this application any further. However, if CBRTA 

do respond then I undertake to place a copy of its response before the 

Court.   

 

 

_______________________ 

RIAAN DU PLESSIS 

 

 

Thus signed and sworn to before me at _________________ on _______ 

January 2015 by the Deponent having acknowledged that he knows and 

understands the contents of this Affidavit, and that he considers the oath to 

be binding on his conscience.  

 

 

_____________________________ 

      COMMISSIONER OF OATHS 

Full names: 

Business address: 

Designation: 

Area/office:  


