
 

 

 

 

CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

         Case CCT163/14 

In the matter between: 

 

CROSS-BORDER ROAD TRANSPORT AGENCY  Applicant 

 

and 

 

CENTRAL AFRICAN ROAD SERVICES (PTY) LIMITED First Respondent 

MINISTER OF TRANSPORT     Second Respondent 

 

FIRST RESPONDENT’S STATEMENT OF FACTS 

 

1. The First Respondent agrees that the facts set out in paragraphs 1 to 9 of the 

Applicant’s Statement of Facts, dated 25 November 2014, are common 

cause, save as set out hereunder: 

 

1.1 only the Agency applied for leave to appeal referred to paragraph 8; 

1.2 only the Agency applied for leave to appeal referred to in paragraph 9. 

 

2. The First Respondent does not accept that if the order of invalidity of 

Makgoka J is given full retrospective effect, the Agency would have to make 

refunds amounting to R318 988 280.  In this regard, CARS points out that: 



2 

 

 

 

 

 

2.1 no such allegation was made in the papers before Nicholls J, and this 

allegation should accordingly not form part of the appeal record; 

 

2.2 the allegation is not supported by any audited financial statements or records 

of the Agency; 

 

2.3 the allegation does not address the effect of prescription on possible 

repayment claims for permit fees originally paid after 1 April 2011; and 

 

2.4 in previous litigation between the parties the Agency misrepresented its 

financial position in order to avoid an obligation to repay unlawfully levied 

permit fees: – thus, in the application before Makgoka J the Agency failed to 

disclose to the High Court that its inflated permit fees had left it with an 

operating surplus of R71 050 822 over the 2011/12 financial year and an 

accumulated surplus of R74 598 339 at the end of that financial year, and 

then incorrectly contended before the High Court that it was not in a financial 

position to repay the excess permit fees levied between 1 April 2011 when 

the 2011 Amendment Regulations were promulgated in English alone, and 

28 October 2011 when they were promulgated in a second official language.1  

 

3. CARS contends that the following portions of the record are relevant to the 

determination of the appeal itself: 

 

3.1 The judgment and order of Makgoka J; 
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3.2 The judgment and order of Nicholls J; 

 

3.3 The parties’ statements of facts to the extent that they record facts which are 

common cause. 

 

4. CARS contends that the papers in the application for leave to appeal are 

relevant to the determination of the application for leave to appeal, but are 

not relevant to the determination of the appeal itself because they do not 

constitute evidence which served before the Court a quo. 

 

 

 

 

Dated at GERMISTON on this 1st day of DECEMBER 2014. 

 

 

 

 

 

 

 

 

 

                                                            
1 Judgment of Makgoka J at para 57 read with para 25.3 of the CBRTA answering affidavit in 

the application for leave to appeal and Annexure A2 thereto. 


