
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

Case No:     CCT 163/2014 
 
In the matter between 
 
 
CROSS BORDER ROAD TRANSPORT AGENCY   Applicant 
 
 
and 
 
 
CENTRAL AFRICAN ROAD SERVICES (PTY) LTD   First Respondent 
 
 
MINISTER OF TRANSPORT          Second Respondent 
 
 
 

 
PRACTICE NOTE OF FIRST RESPONDENT 

 

 
 

(a) Names of the parties and the case number 

See above 

(b) Nature of the proceedings 

Application for leave to appeal against an order of the High Court 

(c) The issues that will be argued 

The interests of justice against the grant of leave to appeal 

The principles governing orders of constitutional invalidity that are 

suspended to allow for the enactment of legislation curing the 

constitutional defect, in cases where the suspension period passes 

without the enactment of remedial legislation 
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(d) Portions of the record that are necessary for the determination of the matter 

FA1 Judgment of Makgoka J  vol 1 pp 23-48 

FA2 Judgment of Nicholls J  vol 1 pp 51-59 

AA1 Letter from CBRTA to the Minister, 1 Nov 2010  vol 2 pp 107-118 

AA2 Extract from Financial Statements of CBRTA 2012 vol 2 pp 119-121 

AA3 Extract from Financial Statements of CBRTA 2013 vol 2 pp 122-124 

Applicant’s Statement of Facts  vol 2 pp 138-145 

First Respondent’s Statement of Facts  vol 2 pp 146-148  

Second Respondent’s Statement of Facts vol 2 pp 149-150 

(e) Estimate of the duration of oral argument 

3 hours 

(f) Summary of the argument 

1. Interests of justice 

1.1. It is not in the interests of justice to grant the applicant leave to appeal 

when it has repeatedly failed to explain conduct which appears to have 

misled decision makers in this matter, and bases much of its argument on 

a passage in the High Court judgment that was induced by a material non-

disclosure on its part. 

1.2. For the purposes of the interests of justice inquiry, it is relevant that the 

Minister, who is the author of the regulations and the only party with legal 
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authority to make permit fee regulations, is content to live with the 

judgment of Nicholls J and does not pursue any appeal to this Court.  In 

the circumstances, it would require a particularly strong interests of justice 

case on the part of the applicant to warrant the grant of leave to appeal. 

2. Merits 

2.1. The decisions of this Court in Executive Council, Western Cape 

Legislature, and Others v President of the Republic of South Africa and 

Others 1995 (4) SA 877 (CC) and the Supreme Court of Appeal in De 

Kock v Van Rooyen 2005 (1) SA 1 (SCA) are to be harmonised along the 

following lines: 

2.1.1. As held by this Court in Executive Council, Western Cape the 

ordinary consequence of a failure to enact remedial legislation 

within the period of suspension is that an order of invalidity takes 

operation with full retrospective operation.     

2.1.2. The starting point of retrospective invalidity will ordinarily also be 

the end point.  Nevertheless, a Court has the power to make an 

order which expressly departs from the starting point of 

retrospective invalidity if there is a failure to enact remedial 

legislation within the period of suspension.   
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2.1.3. Even where a Court fails to make an order which expressly departs 

from the starting point of retrospective invalidity its order may 

tacitly be construed as doing so if  

 there are normative considerations relating to the 

administration of justice that would dictate such an 

interpretation of the order when read in its context in the 

judgment, or 

 the judgment contemplates what the effect of the order will 

be if remedial legislation is not enacted during the period of 

suspension and makes clear that the order of invalidity that 

then becomes operative will not have retrospective effect. 

2.2. The separation of powers dictates that where the invalidity of legislation 

may lead to administrative difficulties of an order that outweigh the 

temporary violation of rights, the legislature (or in cases like the present, 

the executive) must be given a reasonable opportunity to remedy the 

problem within a suspension period before invalidity takes effect.  

2.3. The supremacy of the constitution generally dictates that if the other 

branches of government fail to take the opportunity to enact remedial 

legislation within the suspension period, full retrospective invalidity comes 

into effect in accordance with the doctrine of objective invalidity. 
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2.4. The latter principle is subject to an overriding exception in the interests of 

the administration of justice.  Two clear categories can be identified in this 

regard with reference to normative principles in the jurisprudence of this 

Court: 

2.4.1. First, the Courts must protect their own processes.  So the failure 

of the legislature to enact remedial legislation during a suspension 

period will not retrospectively invalidate final judicial decisions.   

2.4.2. Second, the Court must protect private rights. So, the failure of the 

legislature to enact remedial legislation during a suspension period 

will not ordinarily interfere with the principle of finality in relation to 

completed transactions between private parties.   

2.5. Constitutional supremacy dictates that it is not for the Courts to protect the 

legislature or the executive from the consequences of constitutional 

invalidity if they have already given the legislature and executive a 

reasonable opportunity to enact legislation which will provide such 

protection but the legislature and executive have failed to take this 

opportunity.  This is illustrated by the facts of Executive Council Western 

Cape and the judgment of this Court in that case. 

2.6. In particular, there are no normative considerations justifying a category of 

exception in cases where the legislature or executive have failed to enact 
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remedial legislation to cure a constitutional defect in legislation that raises 

permit fee revenue.  This is so for two separate reasons: 

2.6.1. First, the invalidity of permit fee legislation does not cause 

irreparable harm.  It can always be remedied by Parliament or the 

Executive. 

2.6.2. Second, Courts have less institutional capacity than the legislature 

and executive to investigate what revenue is really needed by an 

organ of state that is deprived of unconstitutionally obtained permit 

fee revenue and to ensure that additional revenue is made 

available to the organ of state only if, and to the extent that, it is 

necessary for its proper functioning.   

2.7. Quite apart from the general principles applicable to the enquiry, there is 

good reason to believe that, if asked to consider the matter, Makgoka J 

would have left it to the Minister to decide whether the increased tariffs 

were to be saved from retrospective invalidation.  In this regard, the 

Learned Judge was concerned  

2.7.1. that the promulgated permit fee regulations had been materially 

influenced a misapprehension shared by the Minister and the 

Treasury, that the average permit fee increases were only 48% 

when they were, in fact, more than 300%, and  
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2.7.2. that the CEO of the CBRTA may have been responsible for 

inducing this misapprehension. 

(g) Authorities on which particular reliance will be placed during oral argument. 

De Kock v Van Rooyen 2005 (1) SA 1 (SCA) 

Executive Council, Western Cape Legislature, and Others v President of 

the Republic of South Africa and Others 1995 (4) SA 877 (CC) 
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