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INTRODUCTION 

 

1. This case concerns the effect of an order of constitutional invalidity that is 

suspended to allow the legislator an opportunity to enact remedial legislation 

within a stated period, when the legislator fails to avail itself of that opportunity 

within the period of suspension. 

2. On 15 February 2013, Makgoka J in the High Court struck down permit fee 

regulations made by the second respondent (“the Minister of Transport”) to fund 

the applicant (“the CBRTA”) but suspended its order of invalidity for six months to 

give the Minister the opportunity to make new permit fee regulations that were 

constitutionally valid. The Minister did not make any new permit fee regulations 

within the six month suspension period and the order of constitutional invalidity 

came into operation on 15 August 2013. 

3. The order of Makgoka J contained no provisions indicating that if the period of 

suspension lapsed without the enactment of remedial legislation, the order of 

invalidity would come into operation only with prospective effect.  CARS 

accordingly submits, in accordance with the doctrine of objective constitutional 

invalidity and the decision of this Court in Executive Council Western Cape v 

President of the RSA1 that the order of invalidity must be held to have taken 

operation with full retrospective effect.   

                                                            
1
 Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa 

and Others 1995 (4) SA 877 (CC) at para 106 
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4. Nicholls J agreed with CARS and granted it declaratory relief to confirm the 

retrospective operation of the order of invalidity when it took effect on 15 August 

2013.  

5. The Minister, who is the maker of the permit fee regulations is content to live with 

the order of Nicholls and did not pursue an appeal against that order to the SCA 

or to this Court. However, the CBRTA, takes issue with the order of Nicholls J 

and seeks leave to appeal to this Court against that order. 

6. CARS submits that the CBRTA application for leave to appeal should be 

dismissed on two separate grounds 

6.1. It is not in the interests of justice for leave to appeal to be granted, and 

6.2. The proposed appeal does not have reasonable prospects of success. 
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THE FACTS 

 

The Increase to the Permit Fees 

 

7. The CBRTA is an agency that regulates cross border road transportation.  It is 

funded primarily by the permit fees that it charges to road transport operators 

under Regulations made by the Minister of Transport, the fines that it levies on 

these operators when they contravene the regulatory framework and 

appropriations from Parliament.2 

8. In late 2010 the CBRTA sought to increase its revenue.  To this end, in 

August/September 2010 it circulated for public comment a consultation 

document in which it proposed a 25% increase in permit fees across the board.3 

9. While the public consultation process was proceeding on the basis of the 

discussion document proposing a 25% increase in permit fees, the CEO of the 

CBRTA was planning a dramatic expansion in the budget of the CBRTA which 

could not be funded by the 25% increase and which bore no relationship to the 

discussion document which had been circulated for public consultation.4  The 

CEO sought 

                                                            
2
 Section 18(1) of the Cross Border Road Transport Act 4 of 1998. 

3
 Judgment of Makgoka J Annexure FA1 vol 1 p 28 para 13. 

4
 Judgment of Makgoka J Annexure FA1 vol 1 pp 38-9 para 39. 
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9.1. an overnight increase in the budgeted revenue of the CBRTA from R54 

000 000 in the 2011 financial year5 to R188 563 367 in the 2012 financial 

year,6 and 

9.2. an immediate increase in the total personnel employed by the CBRTA 

from 136 to 403 (ie a threefold increase).7 

10. The Treasury refused to underwrite this extravagant expansion of the budget and 

personnel of the CBRTA.8   The CEO, however, managed to persuade the then 

Minister to do so by promulgating regulations on 31 March 2011 which raised 

permit fees more than threefold with immediate effect.  

11. It seems clear that the then Minister laboured under a misapprehension when he 

agreed to promulgate the new permit fee regulations because in the reasons 

which he furnished for his decision he referred to the average increase in the 

permit fees as being 48% when it was, in fact more than 300%.9  The source of 

this misapprehension is not clear but it was a misapprehension which was 

shared by the National Treasury and reflected in its comments on the proposed 

new permit fees when they were circulated to it for consideration.  It was a 

                                                            
5
 Annexure AA1 vol 2 p 116 line 10. 

6
 The figure comprises R176 063 367 in permit fees (Annexure AA1 vol 2 p 116 line 48) and R12 500 000 

in penalties (Annexure AA1 vol 2 p 111 line 40). 

7
 Annexure AA1 vol 2 p 110 line 35. 

8
 Judgment of Makgoka J Annexure FA1 vol 1 p 31 para 20. 

9
 Judgment of Makgoka J Annexure FA1 vol 1 p 39 para 40. 
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misapprehension which the CEO reinforced when he responded to the 

comments of the National Treasury.10  

12. 1 April 2011 was the start of the 2012 financial year.  So the increased permit 

fees were levied for the full period of the 2012 financial year.   

13. The audited financial statements of the CBRTA for the 2012 and 2013 financial 

years show that the increased permit fees were far in excess of what the CBRTA 

was able to spend in the 2012 and 2013 financial years.  As appears from these 

financial statements: 

13.1. The CBRTA generated a surplus of R71 050 822 over the 2011/12 

financial year11 – so its surplus for the 2011/12 financial was larger than 

its entire budget had been in the 2010/11 financial year,12  

13.2. Despite managing to spend R19 986 140 on travel and accommodation 

against a budgeted figure of only R8 210 93713 and raising R23 523 590 

less revenue from permit fees than it had budgeted for, the CBRTA 

returned a surplus of R34 497 806 for the 2012/13 financial year;14  in the 

2013 financial year  

                                                            
10

 Judgment of Makgoka J Annexure FA1 vol 1 p 39 para 42. 

11
 Annexure AA2 vol 2 p 121 line 27. 

12
 Its total revenue for the 2011 financial year had been R59 651 323 (Annexure AA2 vol 2 p 121 line 13). 

13
 Annexure AA3 vol 2 p 123 line 14. 

14
 Annexure AA3 vol 2 p 123 Table 34 lines 1, 14, and 31. 
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13.3. By the end of the 2012/13 financial year, the CBRTA had an accumulated 

surplus of R109 096 145.15 

13.4. These surpluses were returned notwithstanding the fact that the CBRTA 

had more than doubled its total expenditure from the 2011 financial year 

to the 2013 financial year.16   

The Application before Makgoka J 

 

14. CARS challenged the constitutional validity of the new regulations on various 

grounds.   

15. Due to delays, the CARS application was heard by Makgoka J only in August 

2012 and judgment was handed down only on 15 February 2013. 

16. Makgoka J, upheld the constitutional challenge of CARS and declared the 

regulations to be unconstitutional and invalid on two independent grounds: 

16.1. The regulations had been made by a process which was not procedurally 

fair.  (In this context, apart from pointing to the flaws in the process vis a 

vis the public, Makgoka J emphasised that both the Minister and the 

Treasury had been brought under the same misapprehension that the 

                                                            
15

 Statement of Financial Position Annexure AA3 vol 2 p 122 line 27. 

16
 Compare the total expenditure figure of R158 755 194 for the 2013 financial year (Annexure AA3 vol 2 

p 124 line 21) with the corresponding figure of  R68 083 88 for the 2011 financial year (Annexure AA2 vol 
2 p 121 line 24). 
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proposed increases were only 48% rather than the true figure which was 

in excess of 300%).17 

16.2. In conflict with section 6(3) of the Constitution, the regulations had not 

been promulgated in two official languages prior to their repromulgation in 

Afrikaans on 28 October 2011. 18 

17. Having regard to these two findings of unconstitutionality, Makgoka J expressly 

declined to state a firm view on the CARS challenge based on the 

unreasonableness of the regulations increasing permit fees.19 

18. In relation to remedy, Makgoka J  

18.1. suspended his order of invalidity of the Regulations on grounds of 

procedural unfairness,20 and  

18.2. declined to order repayment of the unconstitutionally levied permit fees, 

even for the seven month period from 1 April 2011 to 28 October 2011 

that was relevant to the section 6(3) constitutional complaint.21   

                                                            
17

 Judgment of Makgoka J Annexure FA1 vol 1 p 39 paras 40-42, order of Makgoka J pp 47-48 clauses 3 
to 6. 

18
 Judgment of Makgoka J Annexure FA1 vol 1 p 46 para 57, order of Makgoka J p 47 clause 1. 

19
 Judgment of Makgoka J Annexure FA1 vol 1 pp 36-37 paras 33-34. 

20
 Judgment of Makgoka J Annexure FA1 vol 1 p 48 order 7. 

21
 Judgment of Makgoka J Annexure FA1 vol 1 p 47 order 2. 
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19. In relation to the decision not to order repayment of the permit fees 

unconstitutionally levied over the period 1 April 2011 to 28 October 2011, 

Makgoka J held at paragraph 57 of his judgment that “there is every likelihood 

that should the agency be ordered to refund the applicants and other hauliers 

[the increased permit fees for the seven month period from 1 April 2011 to 28 

October 2011], the agency would simply collapse.” 22  

20. This conclusion was factually incorrect.  It was caused by a misrepresentation by 

omission on the part of the CBRTA:    

20.1. Well before Makgoka J handed down judgment on 15 February 2013,23 

the CBRTA knew that it had returned a surplus of over R71 million for the 

financial year ending 28 February 2012 and would comfortably have been 

able to repay seven months of increased permit fees out of this surplus.  

However it withheld this fact from CARS and Makgoka J and allowed the 

Makgoka J to labour under the misapprehension that was expressed in 

paragraph 57 of the judgment. 

20.2. Despite attempting to file an extraordinary replying affidavit on this issue 

in its application for leave to appeal to this Court, the CBRTA has still 

offered no explanation whatsoever as to why it withheld from CARS and 

Makgoka J the fact of the R71 million surplus for the 2012 financial year, 

                                                            
22

 Judgment of Makgoka J Annexure FA1 vol 1 p 46 para 57. 

23
 Judgment of Makgoka J Annexure FA1 vol 1 p 23.  
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when that fact was plainly relevant to the remedial discretion that 

Makgoka J had to exercise.24 

The Application before Nicholls J and the Applications for Leave to Appeal 

Against the Order of Nicholls J 

 

21. The six month suspension period in the order of Makgoka J expired on 14 

August 2013.  No new regulations were promulgated during this period and no 

application was made for an extension of the six month period.25 

22. CARS thereafter applied to the High Court for declaratory relief to establish that 

that the order of invalidity of Makgoka J had now come into force with full 

retrospective effect.   

23. Nicholls J granted the application of CARS and issued an order declaring that the 

order of invalidity of Makgoka J “came into operation with full retrospective effect 

at midnight on the 14 August 2013.”26 

24. The CBRTA and the Minister,27 initially applied for leave to appeal against the 

order of Nicholls J. The Minister’s application was, in terms of a Rule 30(1) 

                                                            
24

 The allegation that Makgoka J was misled by the failure of the CBRTA to disclose the R71 million 
surplus is at para 24.3 of the CARS answering affidavit at vol 2 p 102.  In attempting to justify its 
submission of an extraordinary replying affidavit at vol 2 p 131 paras 5 and 6 the CBRTA expressly refers 
to para 24.3, claims that the allegation therein is incorrect and then seeks an indulgence “only in order to 
place the complete facts before this honourable Court.”   It then concedes that it generated a R71 million 
surplus in the 2011/12 financial year (vol 2 p 131 para 7.1) but provides no explanation for its failure to 
draw the fact of this surplus to the attention of Makgoka J. 

25
 Judgment of Nicholls J Annexure FA2 vol 1 p 54 para 4 and CBRTA Statement of Facts vol 2 p 141 

para 5. 

26
 Order of Nicholls J Annexure FA2 vol 1 p 58 para 2. 
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application, dismissed on 15 May 2014 and only the CBRTA proceeded with that 

application. The application by the CBRTA was dismissed on 18 June 2014.28 

25. The CBRTA, but not the Minister,29 applied to the SCA for leave to appeal to it 

following the dismissal of the application for leave to appeal by Nicholls J.  That 

application was dismissed on 8 September 2014. 30 

26. The CBRTA, but not the Minister, then applied to this Court for leave to appeal 

directly to it.31 

Facts Extraneous to the Records before Makgoka J and Nicholls J 

 

27. In its founding affidavit in its application for leave to appeal, and in its 

extraordinary replying affidavit, the CBRTA has sought to place before this Court 

a range of facts that did not form part of the records before Makgoka J or 

Nicholls J and that are disputed by CARS. 

28. The CBRTA has not brought any application to this Court to introduce new 

evidence on appeal, and has not offered any explanation as to why this evidence 

                                                                                                                                                                                                
27

 CBRTA Statement of Facts vol 2 p 143 para 8.   

28
 Order of Nicholls J on leave to appeal Annexure FA3 vol 1 p 60. 

29
 CARS Statement of Facts vol 2 146 para 1.2.  There is confusion on this issue with the CBRTA 

contending in its statement of fact that the Minister also applied for leave to appeal. See vol 2 p 143 para 
9.  The Minister makes clear in her statement of facts at vol 2 p 149 second paragraph that she did not do 
so.  See also the order of the SCA (Annexure FA4 vol 1 p 67) which makes clear that the only applicant 
for leave was the CBRTA. 

30
 Order of the SCA Annexure FA4 vol 1 p 67. 

31
 Application for Leave to Appeal vol 1 p 1. 
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was not led before the High Court.  The evidence plainly does not satisfy the 

ordinary requirements for admission of new evidence on appeal.32 

29. In the circumstances, for the purposes of considering the appeal itself, this Court 

should not have regard to any new evidence introduced in the application for 

leave to appeal unless it is evidence that is admissible under Rule 31(1) of the 

Rules of this Court.  In particular, while CARS admits that the CBRTA has been 

trading in insolvent circumstances without taking steps to curtail its expenditure 

since the six month period in the order of Makgoka J expired, it disputes that the 

CBRTA is insolvent to the extent that it alleges in the application for leave to 

appeal and does not admit the specific allegations that the CBRTA now makes in 

relation to its financial affairs, but did not make on the papers in the application 

before Nicholls J. 

  

                                                            
32

 See Allpay Cons Inv Holdings (Pty) Ltd v Chief Executive Officer, SA Social Security Agency 2014 (1) 
SA 604 (CC) at para 94 read with AllPay Consolidated Investment Holdings (Pty) Ltd and Others v Chief 
Executive Officer, South African Social Security Agency, and Others 2013 (4) SA 557 (SCA) at paras 6-
18 and para 13 in particular. 
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THE INTERESTS OF JUSTICE 

 

30. The CBRTA bears an onus of satisfying this Court that the interests of justice 

militate in favour of the grant of leave to appeal.  There are several reasons why 

this is not the case. 

31. First, the core of the CBRTA case is based on the reasoning of Makgoka J at 

paragraph 57 of his judgment where he declined to give retrospective effect to 

his order invalidating the permit fee regulations under section 6(3) of the 

Constitution for the period 1 April 2011 to 28 October 2011.33 

32. As has been pointed out above,34 however, the relevant passage in the judgment 

of Makgoka J was premised on a factual error that was induced by the failure of 

the CBRTA to disclose that it had generated a surplus of R71 million in the 2012 

financial year as a result of the increased permit fees. 

33. In their papers before this Court, the CBRTA scrupulously avoided any 

explanation of their non-disclosure to the High Court of the R71 million surplus.35 

They now contend that the R71 million surplus for the 2012 financial year “was 

generated by the Agency’s improved performance, rather than over-collection of 

fees”.36  This is simply incorrect: 

                                                            
33

 See heads of argument of CBRTA at paras 25 to 33. 

34
 See paragraphs 19 to 20.2 above. 

35
 See paragraph 20.2 above. 

36
 Heads of argument of CBRTA at para 32. 
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33.1. the only area where improved performance of the CBRTA could result in 

increased revenue was in relation to fines imposed by the inspectors it 

employs,  

33.2. the financial statements of the CBRTA for the 2012 financial year show 

that the R71 million surplus arose in a financial year in which it increased 

its personnel costs by more than 66%37 and yet raised less revenue from 

fines than it had managed to do in the preceding financial year without 

any of the new employees.38  

34. The unsatisfactory response of the CBRTA in relation to the fact of the R71 

million surplus in the 2012 financial year was not the first instance in which it has 

failed to explain conduct which appears to have misled a decision maker in this 

matter.  The CBRTA appears to have induced, or at least refrained from 

correcting, a misapprehension on the part of the Minister and the Treasury that 

the permit fee increases it sought and obtained were only 48.3% when they 

were, in reality, well over 300%.  In this regard Makgoka J expressed the 

following concerns: 

“the following questions remain unanswered:  how did both the National 

Treasury and the Minister come under the wrong impression that the 

average increase was only 48.3%?  Where does this percentage originate 

                                                            
37

 From R42 613 452 in the 2011 financial year to R70 758 491 in the 2012 financial year – see Annexure 
AA2 vol 2 p 121 line 15. 

38
 See Annexure AA2 vol 2 p 121 line 7. 
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from? Was the National Treasury and the Minister misled? … Is it 

coincidental that the wrong impression the National Treasury laboured 

under, somehow found its way into the Minister’s reasons?  Why did 

Khumalo [the CEO of the CBRTA] state in his response to the National 

Treasury that the increase was 48.3%, while fully knowing that to be an 

incorrect percentage increase? The respondents have not furnished any 

answers to these pertinent questions.39 

35. It is submitted that it is not in the interests of justice to grant the CBRTA leave to 

appeal when it has repeatedly failed to explain conduct which appears to have 

misled decision makers in this matter and bases much of its argument on a 

passage in the High Court judgment that was induced by a material non-

disclosure on its part. 

36. Finally, we submit that for the purposes of the interests of justice inquiry, it is 

relevant that the Minister, who is the author of the regulations and the only party 

with legal authority to make permit fee regulations, is content to live with the 

judgment of Nicholls J and does not pursue any appeal to this Court.  In the 

circumstances, it would require a particularly strong interests of justice case on 

the part of the CBRTA to warrant the grant of leave to appeal. 

  

                                                            
39

 Judgment of Makgoka J, Annexure FA1, vol 1 p 39 para 42. 
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ORDERS OF INVALIDITY AND THEIR SUSPENSION 

 

The Executive Council Western Cape judgment 

 

37. Since the order of this Court in Ferreira v Levin40 it has been trite that the 

doctrine of objective constitutional invalidity is a basic principle of South African 

constitutional law. It is equally trite that a Court making an order of constitutional 

validity has the power to regulate the consequences of such an order on the 

validity of the law declared to be unconstitutional and on acts performed under 

that law.  In this context, both the interim Constitution41 and the Constitution42 

expressly conferred a power on Courts to make orders suspending their orders 

of invalidity for a fixed period to afford the legislature an opportunity to correct the 

constitutional defect in the statute which had been declared unconstitutional. 

38. The ordinary effect of such orders suspending invalidity was set out by this Court 

in Executive Council, Western Cape Legislature, and Others v President of the 

Republic of South Africa and Others, where Chaskalson P  stated the following in 

regard to the effect of an order suspending the constitutional invalidity of a 

statute:43 

“Section 98(5) [of the Interim Constitution] permits this Court to put 

Parliament on terms to correct the defect in an invalid law within a 

                                                            
40

 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) 

41
 Section 98(5). 

42
 Section 172(1)(b)(ii). 

43
 Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa 

and Others 1995 (4) SA 877 (CC) at para 106.  A majority of the judges of the Court concurred in this part 
of the judgment of Chaskalson P and it forms part of the ratio of the decision. 
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prescribed time. If exercised, this power has the effect of making the 

declaration of invalidity subject to a resolutive condition. If the matter is 

rectified, the declaration falls away and what was done in terms of the law 

is given validity. If not, the declaration of invalidity takes place at the expiry 

of the prescribed period and the normal consequences attaching to such a 

declaration ensue. In the present case that would mean that s 16A and 

everything done under it would be invalidated.” 

39. The CBRTA makes of the fact that under section 172(1)(b) of the Constitution, 

Courts have a broad remedial discretion to qualify their orders of constitutional 

invalidity and that they could exercise this remedial discretion to make an order 

of invalidity that would no retrospective effect even if the legislature failed to 

correct the constitutional defect in the invalid law within the period of suspension.  

In this context, they seek to distinguish the Executive Council, Western Cape 

judgment of this Court on the basis that it was decided under the Interim 

Constitution. 

40. There is no substance to the distinction that they seek to draw: 

40.1. There was nothing in the interim Constitution that would have prevented a 

Court from exercising its remedial powers under section 98(6)(b)44 of the 

                                                            
44

 Section 98(6) stated the following: 

“Unless the Constitutional Court in the interests of justice and good government orders otherwise, 
and save to the extent that it so orders, the declaration of invalidity of a law or a provision thereof- 

(a) existing at the commencement of this Constitution, shall not invalidate anything done or 
permitted in terms thereof before the coming into effect of such declaration of invalidity; or 
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Constitution together with its remedial powers under section 98(5) to 

ensure that if the legislature failed to correct a defect in an 

unconstitutional law within the suspension period, when the order of 

invalidity came into operation it would have no retrospective effect; 

40.2. The fact of such a remedial power to order that a suspended order of 

invalidity will have no retrospective effect if it ultimately comes into 

operation does not assist the CBRTA in this case because Makgoka J did 

not purport to exercise such a power. 

Exceptions to the Executive Council Western Cape principle 

 

41. The CBRTA invites this Court to draw inferences from the judgment of Makgoka 

J to conclude that he tacitly intended to make an order that would not have the 

effect that this Court held in Executive Council Western Cape to be the general 

effect of an order suspending an order of invalidity to allow the lawmaker an 

opportunity to rectify the constitutional defect that had led to the law being 

declared invalid.  It invites this Court to treat the inquiry as an ordinary question 

of interpretation of court orders under the common law without any pre-ordained 

starting point in favour of retrospective invalidity.45   

                                                                                                                                                                                                
(b) passed after such commencement, shall invalidate everything done or permitted in terms 

thereof.” 

45
 See paragraphs 23 and 24 of the CBRTA heads of argument. 
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42. In this regard, the CBRTA relies extensively on the judgment of the Supreme 

Court of Appeal in De Kock v Van Rooyen.46  De Kock concerned section 9(4) of 

the Magistrates Court Act 32 of 1944 which provided for the appointment of 

temporary magistrates in a manner which this Court had held to be 

unconstitutional in the Van Rooyen judgment.47 In Van Rooyen, this Court 

suspended its order of invalidity for a period of one year. The suspension period 

passed before remedial legislation was enacted.  The question then arose in De 

Kock whether the accused who had been convicted by a temporary magistrate 

prior to the expiry of the suspension period, was entitled to have his conviction 

invalidated.  The SCA held that on a proper construction of the order in Van 

Rooyen the lapse of the suspension period without remedial legislation did not 

have the effect of retrospectively invalidating all trials which had taken place prior 

to that point. 

43. The reliance of the CBRTA on De Kock is misplaced. De Kock is not authority for 

the proposition that the CBRTA advances, namely that the matter should be 

approached as a simple question of interpretation of court orders without a 

starting point in favour of retrospective invalidity if the period of invalidity lapses.  

De Kock is merely authority for the proposition that  

                                                            
46

 De Kock v Van Rooyen 2005 (1) SA 1 (SCA). 

47
 Van Rooyen and Others v The State and Others (General Council of the Bar of South Africa 

Intervening) 2002 (5) SA 246 (CC) 
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43.1. it is possible for a Court to qualify its orders suspending the invalidity of a 

statute so that if the period of suspension lapses without remedial 

legislation, the order of invalidity will not have retrospective effect;48  

43.2. having regard to normative concerns relating to the administration of 

justice, the order of this Court in Van Rooyen should be construed in the 

light of the judgment of this Court not to invalidate retrospectively criminal 

trials that had been finalised prior to the lapse of the suspension period;49 

43.3. having regard to the same normative concerns relating to the 

administration of justice and passages in the judgment in the Steyn 

decision of this Court which expressly considered what would happen if 

the legislature failed to pass remedial legislation within the suspension 

period,50 the suspension order in Steyn should similarly be construed not 

to provide for retrospective invalidation of criminal trials when the 

legislature failed to enact remedial legislation within the suspension 

period.51 

44. The binding decision of this Court in Executive Council, Western Cape was not 

brought to the attention of the Supreme Court of Appeal in De Kock. 

Nevertheless, the two decisions can be harmonised along the following lines: 

                                                            
48

 De Kock at paras 24 to 26. 

49
 De Kock at paras 25 and 28. 

50
 S v Steyn 2001 (1) SA 1146 (CC) at para 51. 

51
 De Kock at para 27. 
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44.1. As held by this Court in Executive Council, Western Cape the ordinary 

consequence of a failure to enact remedial legislation within the period of 

suspension is that an order of invalidity takes operation with full 

retrospective operation.  So retrospective invalidity is the starting point.   

44.2. The starting point of retrospective invalidity will ordinarily also be the end 

point.  Nevertheless, a Court has the power to make an order which 

expressly departs from the starting point of retrospective invalidity if there 

is a failure to enact remedial legislation within the period of suspension.   

44.3. Even where a Court fails to make an order which expressly departs from 

the starting point of retrospective invalidity its order may tacitly be 

construed as doing so if  

44.3.1. there are normative considerations relating to the administration of 

justice that would dictate such an interpretation of the order when 

read in its context in the judgment, or 

44.3.2. the judgment contemplates what the effect of the order will be if 

remedial legislation is not enacted during the period of suspension 

and makes clear that the order of invalidity that then becomes 

operative will not have retrospective effect. 
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45. The propositions set out in paragraph 44.3.1 above flow from two fundamental 

principles of the Constitution:  the separation of powers and constitutional 

supremacy.   

45.1. The separation of powers dictates that where the invalidity of legislation 

may lead to administrative difficulties of an order that outweigh the 

temporary violation of rights, the legislature (or in cases like the present, 

the executive) must be given a reasonable opportunity to remedy the 

problem within a suspension period before invalidity takes effect.  

45.2. The supremacy of the constitution generally dictates that if the other 

branches of government fail to take the opportunity to enact remedial 

legislation within the suspension period, full retrospective invalidity comes 

into effect in accordance with the doctrine of objective invalidity. 

45.3. The latter principle is subject to an overriding exception in the interests of 

the administration of justice.  Here there are at least two clear categories 

that can be identified with reference to normative principles in the 

jurisprudence of this Court: 

45.3.1. First, the Courts must protect their own processes.  So they cannot 

be dependent on the legislature or executive to ameliorate the 

consequences of invalidity in this context.  Thus the failure of the 

legislature to enact remedial legislation during a suspension period 
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will not retrospectively invalidate final judicial decisions.  This is the 

normative principle at the heart of the De Kock decision.52 

45.3.2. Second, the Court must protect private rights and cannot be 

dependent on the legislature or executive to ameliorate the 

consequences of invalidity in this context. In particular, the failure 

of the legislature to enact remedial legislation during a suspension 

period will not ordinarily interfere with the principle of finality in 

relation to completed transactions between private parties.  This is 

a normative principle at the heart of several remedial decisions of 

this Court.53  

46. There may be other categories of exception, but they would not cover the 

present case.  Constitutional supremacy dictates that it is not for the Courts to 

protect the legislature or the executive from the consequences of constitutional 

invalidity if they have already given the legislature and executive a reasonable 

opportunity to enact legislation which will provide such protection but the 

legislature and executive have failed to take this opportunity.  This is illustrated 

by the judgment of this Court in Executive Council Western Cape where 

Chaskalson P made clear that if Parliament failed to enact remedial legislation 

                                                            
52

 De Kock at para 28 cites the decision of this Court in S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) 
as authority for this principle.  It is a principle that has been applied consistently by this Court since its 
very first judgment in S v Zuma and Others 1995 (2) SA 642 (CC). 

53
 See for example Brink v Kitshoff NO 1996 (4) SA 197 (CC) at paras 56 to 58 and para 60 order 2, Bhe 

and Others v Magistrate, Khayelitsha, and Others (Commission For Gender Equality As Amicus Curiae) 
2005 (1) SA 580 (CC) at paras 126 to 129 and para 136 orders 8 and 9, Moseneke and Others v The 
Master and Another 2001 (2) SA 18 (CC) at para 27 and Gory v Kolver NO and Others (Starke and 
Others Intervening) 2007 (4) SA 97 (CC) at para 41 and para 66 order (f) 3. 
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within the suspension period, all steps taken in connection with the election 

machinery for the forthcoming local government elections would be invalidated 

retrospectively.54 

47. In particular, there are no normative considerations justifying a category of 

exception in cases where the legislature or executive have failed to enact 

remedial legislation to cure a constitutional defect in legislation that raises permit 

fee revenue.  This is so for two separate reasons: 

48. First, the invalidity of permit fee legislation does not cause irreparable harm.   

48.1. Parliament can appropriate funds to remedy a shortfall that is experienced 

by an organ of state that is deprived of unconstitutionally raised permit fee 

revenue. If it is necessary to do so, it can legislate to impose a 

constitutionally valid tax on the persons who would have paid the permit 

fees. 

48.2. In cases like the present where the permit fees are imposed through 

delegated legislation, the executive can fix new permit fees that will be 

tailored to recover any genuine shortfall experienced by the organ of 

state. 

49. Second, there is the issue of institutional competence.   

                                                            
54

 Executive Council Western Cape at para 106. 
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49.1. The legislature and executive have the power and investigative capacity 

to determine what revenue is really needed by an organ of state that is 

deprived of unconstitutionally obtained permit fee revenue and what 

revenue is not needed.  They have the flexibility to ensure that additional 

revenue is made available to the organ of state only if, and to the extent 

that, it is necessary for its proper functioning.  They also can impose 

conditions in relation to the proper use of the funds that they make 

available. 

49.2. By way of contrast, Courts possess only the relatively blunt remedial 

power of restoring all the lost permit fee revenue.  They are not in a 

position independently to investigate how much of this lost permit fee 

revenue is genuinely necessary, still less to impose conditions on the use 

of revenue that is restored.   

49.3. These relative shortcomings of the judicial arm of government are 

illustrated by the present case where as has been pointed out above 

49.3.1. The true state of finances of the CBRTA is in dispute; 

49.3.2.  The CBRTA failed to disclose its R71 million surplus for the 2012 

financial year and thus misled the High Court into believing in 

February 2013 that it would be bankrupted if it was ordered to 

repay the seven months of unconstitutionally levied permit fees, 

from 1 April 2011 to 28 October 2011; 
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49.3.3. The CBRTA invites this Court to accept that the R71 million surplus 

for the 2012 financial year “was generated by the Agency’s 

improved performance, rather than over-collection of fees”, when 

this was plainly not the case; and 

49.3.4. The CBRTA appears to have been spending its surplus funds in a 

profligate manner.  
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The Fallacy at the Heart of the CBRTA Approach 

 

50. The CBRTA cannot point to any normative concerns relating to the 

administration of justice that would justify an interpretation of the order of 

Makgoka J tacitly to depart from the general starting point of retrospective 

invalidity.  Nor can it point to anything in the judgment of Makgoka J that 

expressly considers how his order should be construed if the Minister does not 

make new regulations.  So it is reduced to taking passages of Makgoka J’s 

judgment out of context, and contending from these passages that a tacit 

intention should be inferred that no retrospectivity should attach to the order of 

invalidity if the Minister fails to promulgate new regulations. 

51. As has been pointed out in paragraphs 31 to 33.2 above, the passages the 

CBRTA relies upon most heavily in this regard are passages in the judgment of 

Makgoka J that it induced by its non-disclosure of the R71 million surplus for the 

2012 financial year. 

52. Apart from this unfortunate base to the CBRTA argument, the argument 

conflates two separate inquiries: 

52.1. The first is the inquiry that Makgoka J actually undertook:  does the 

separation of powers require that the Minister be given an opportunity to 

avoid the consequences of constitutional invalidity by making new permit 

fee regulations? 
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52.2. The second is the completely different inquiry which was not considered 

by Makgoka J:  once the separation of powers concern has been 

addressed by a suspension of the order of invalidity, are there other 

considerations which dictate that if the Minister declines to make new 

permit fee regulations during the six month period of suspension the 

ordinary principle of retrospective invalidity should not follow? 

53. The two inquiries raise different concerns.  As the second inquiry was not 

considered by Makgoka J, it would be wholly inappropriate to interpret his order 

tacitly to provide for a departure from the general starting point of retrospective 

invalidity if the Minister failed to make new permit fee regulations in the 

suspension period.   

54. In any event, there is good reason to believe that, if asked to consider the matter, 

Makgoka J would have left it to the Minister to decide whether the increased 

tariffs were to be saved from retrospective invalidation.  In this regard, as pointed 

out above,55 the Learned Judge was concerned  

54.1. that the promulgated permit fee regulations had been materially 

influenced a misapprehension shared by the Minister and the Treasury, 

that the average permit fee increases were only 48% when they were, in 

fact, more than 300%, and  

                                                            
55

 See paragraph 34 above. 
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54.2. that the CEO of the CBRTA may have been responsible for inducing this 

misapprehension. 

 CONCLUSION 

 

55. For the reasons set out above, CARS asks for the application for leave to appeal 

to be dismissed with costs. 

 

MATTHEW CHASKALSON SC 
Chambers 

Sandton 

13 January 2015 
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