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THE ISSUE 

1. The Minister of Transport promulgated regulations on 31 March 2011.  The High Court 

declared them invalid on 15 February 2013 but suspended the declaration of invalidity 

for six months.  The Minister did not cure the defects in the regulations within the 

period of suspension.  It is common cause that the order of invalidity came into 

operation on 15 August2013.  The question is whether it did so retrospectively from 

31 March 2011 or prospectively from 15 August2013. 

THE FACTS 

2. On 31 March 2011, the Minister of Transport published regulations in terms of s 51 of 

the Cross-Border Road Transport Act 4 of 1998.1  They were only published in 

English.2  They purported to bring about drastic increases in the fees payable for 

cross-border road transport permits.   

 

3. The regulations were published in Afrikaans on 28 October 2011.3 

 

4. Central African Road Services (Pty) Limited (CARS) and Deernam (Pty) Limited 

(Deernam), launched an application to the High Court for the regulations to be 

reviewed and set aside.4  Makgoka J upheld the application on 15 February 2013.5  

                                                           

1  Regulations 31 March 2011 FA6 vol 1 pp 69-78 

2  Agency’s statement of facts vol 2 p 139 para 1; CARS’ statement of facts vol 2 p 146 para 1 

3  Regulations 28 October 2011 FA7 vol 1 pp 79-92 

4  Agency’s statement of facts vol 2 p 139 para 3; CARS’ statement of facts vol 2 p 146 para 1 
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The basis upon which he did so appears from his judgment.6  He made the following 

order: 

“1 It is declared that the 2011 Cross-Border Road Transport Amendment 

Regulations published in the Government Notice No R284, published 

on 31 March 2011 in terms of Cross Border Road Transport Act 4 of 

1998 (the Regulations) were published in a manner inconsistent with 

s 6(3) of the Republic of South Africa Constitution Act 108 of 1996 (the 

Constitution), and were invalid for the period between 1 April 2011 and 

28 October 2011. 

2 The invalidity period referred to in (1) above, shall have no effect on the 

permit fees and/or penalties paid during that period in terms of the 

Regulations. 

3 It is declared that the first respondent (the Minister) and the second 

respondent (the agency) have failed to comply with their constitutional 

obligation to ensure procedural fairness in the publication and 

promulgation of the Regulations. 

4 It is declared that the second respondent (the agency) has failed in its 

constitutional duty to comply with its duty to facilitate proper public 

comment before publishing the Regulations. 

                                                                                                                                                              

5  Agency’s statement of facts vol 2 p 139 para 3; CARS’ statement of facts vol 2 p 146 para 1 

6  Makgoka judgment 15 February 2013 FA1 vol 1 pp 23-48 
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5 It is declared that the board of the agency has failed in its statutory duty 

to properly consider the draft regulations, for the sake of consulting with 

the Minister. 

6 The Regulations are, as a consequence, promulgated in a manner that 

is inconsistent with the provisions of Promotion of Administrative Justice 

Act 3 of 2000 and s 33 of the Constitution, and are therefore invalid. 

7 The order declaring invalid the Regulations is suspended for a period of 

six (6) months to enable the agency and the Minister to republish the 

Regulations and thereafter to receive and consider public comments. 

8 The applicants’ constitutional challenge relating to taxation or money bill 

of is dismissed. 

9 The respondents are ordered to pay 80% of the applicants’ costs 

including the wasted costs occasioned on 5 March 2012 which the 

respondents are liable to pay 100%.”7 

 

5. CARS and Deernam applied for and were granted leave on 28 June 2013 to appeal to 

the SCA against paragraphs 2, 7, 8 and 9 of the order of Makgoka J.8 

 

6. By 15 August 2013, six months after the order of Makgoka J, the Minister had not 

cured the defects in the regulations.9  A dispute arose between the parties about the 

effect of his failure to do so: 

                                                           

7  Makgoka order 15 February 2013 FA1 vol 1 pp 21-22 

8  Agency’s statement of facts vol 2 p 141 para 4; CARS’ statement of facts vol 2 p 146 para 1 

9  Agency’s statement of facts vol 2 p 141 para 5; CARS’ statement of facts vol 2 p 146 para 1 
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6.1. CARS and Deernam contended that the period of suspension in terms of 

paragraph 7 of the order of Makgoka J had expired and that the declaration of 

invalidity in paragraph 6 of his order had consequently come into effect on 

15 August 2013 with retrospective effect. 

 

6.2. The Minister and the Agency however contended that the effect of the appeal 

by CARS and Deernam against the suspension in paragraph 7 of the order of 

Makgoka J had been to suspend the order, that is, to suspend the running of 

the period of suspension.  The period of suspension had consequently not yet 

commenced to run.10 

 

7. CARS launched an application to the High Court for resolution of the dispute.11  The 

matter came before Nicholls J who handed down judgment on 1 November 2013.12  

She made the following order: 

“1 The period of 6 months contemplated in paragraphs 7 of the order 

handed down by this court on the 15 February 2013, under case 

number 32238/2011 lapsed at midnight on the 14 August 2013. 

2 The order of invalidity in paragraph 6 of the order, handed down by 

this court on the 15 February 2013, under case number 32238/2011 

accordingly came into operation with full retrospective effect at 

midnight on the 14 August 2013. 

                                                           

10  Agency’s statement of facts vol 2 p 141 para 5; CARS’ statement of facts vol 2 p 146 para 1 

11  Agency’s statement of facts vol 2 p 142 para 6; CARS’ statement of facts vol 2 p 146 para 1 

12  Nicholls judgment 1 November 2013 FA2 vol 1 pp 51-65 
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3 Until such time as the 2nd respondent may promulgate new 

constitutionally valid regulations amending the permit fees set out in 

the Cross Border Road Transportation Regulations 1998, published 

under Government Notice No R464 of 3 April 1998, as amended by 

the Government Notice Nos R998 of 13 August 1991, R682 of 7 July 

2000 and R677 of 2 June 2013 (the existing regulations), the permit 

fees payable by Cross Border Road Transport Operations are those 

set out in the existing regulations. 

4 That the respondents pay the costs of this application jointly and 

severally except for the applicants’ cost of drafting the notice of motion 

and the founding affidavit which are disallowed.”13 

 

8. On 22 November 2013, CARS and Deernam withdrew their application to appeal 

paragraphs 2, 7, 8 and 9 of the Makgoka J order.14 

 

9. The Agency and the Minister applied for leave to appeal against the judgment of 

Nicholls J.15  She dismissed their application in a judgment handed down on 18 June 

2014.16 

 

10. The Agency and the Minister applied to the SCA for leave to appeal but it dismissed 

their application on 8 September 2014.17 

                                                           

13  Nicholls order 1 November 2013 FA2 vol 1 pp 49-50 

14  Agency’s statement of facts vol 2 p 143 para 7; CARS’ statement of facts vol 2 p 146 para 1 

15  Agency’s statement of facts vol 2 p 143 para 8; CARS’ statement of facts vol 2 p 146 para 1 

16  Nicholls leave to appeal order vol 1 p 60 

17  SCA order 9 September 2014 FA4 vol 1 p 66 
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THE RATIO OF NICHOLLS J 

11. Nicholls J said that, although she had sympathy for the plight of the Minister and the 

Agency, “my hands are tied” as the invalidity of the regulations “would automatically 

kick in after the expiry of the 6 month period, as a matter of law”.18  This understanding 

appears to have been based19 on this court’s adoption and description of the doctrine 

of objective constitutional invalidity in Ferreira20 and in New Clicks.21  Nicholls J’s ratio 

was thus that, on expiry of the period of suspension, the retrospective invalidity of the 

regulations inexorably followed as a matter of law under the doctrine of objective 

invalidity. 

 

12. CARS supports this ratio which, it says, accords with this court’s judgment in the 

Western Cape case where Chaskalson P said the following: 

“Section 98(5) [of the interim Constitution] permits this Court to put 

Parliament on terms to correct the defect in an invalid law within a 

prescribed time. If exercised, this power has the effect of making the 

declaration of invalidity subject to a resolutive condition. If the matter is 

rectified, the declaration falls away and what was done in terms of the 

law is given validity. If not, the declaration of invalidity takes place at the 

expiry of the prescribed period and the normal consequences attaching 

                                                           

18  Nicholls judgment FA2 vol 1 p 57 para 11 

19  Nicholls judgment FA2 vol 1 pp 55 -57 paras 8 and 9 

20 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell and Others 1996 (1) SA 984 
(CC) 1996 (1) SA 984 (CC) para 27 

21  Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others (Treatment 
Action Campaign and Another as Amici Curiae) 2006 (2) SA 311 (CC) para 15 
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to such a declaration ensue. In the present case that would mean that 

s 16A and everything done under it would be invalidated.”22 [emphasis 

added by CARS] 

13. We submit that the Western Cape judgment is not determinative of the matter, for two 

reasons. 

 

13.1. First, it dealt with the effect of an order under s 98(5) and (6) of the interim 

Constitution.23  They were more prescriptive than s 172(1)(b) of the final 

Constitution.24  The court enjoys a broader remedial discretion under s 172(1), 

                                                           

22  Executive Council, Western Cape Legislature, and Others v President of the Republic of South 
Africa and Others 1995 (4) SA 877 (CC), para 106;  CARS answering affidavit vol 2 p 95 para 7 

23  Section 98(5) and (6) provided: 

‘(5) In the event of the Constitutional Court finding that any law or any provision 
thereof is inconsistent with this Constitution, it shall declare such law or 
provision invalid to the extent of its inconsistency: Provided that the 
Constitutional Court may, in the interests of justice and good government, 
require Parliament or any other competent authority, within a period 
specified by the Court, to correct the defect in the law or provision, which 
shall then remain in force pending correction or the expiry of the period so 
specified. 

(6) Unless the Constitutional Court in the interests of justice and good 
government orders otherwise, and save to the extent that it so orders, the 
declaration of invalidity of a law or a provision thereof- 

(a) existing at the commencement of this Constitution, shall not 
invalidate anything done or permitted in terms thereof before the 
coming into effect of such declaration of invalidity; or 

(b) passed after such commencement, shall invalidate everything done 
or permitted in terms thereof.’ 

24  Section 172(1) states: 

‘(1)  When deciding a constitutional matter within its power, a court- 

(a) must declare that any law or conduct that is inconsistent with the 
Constitution is invalid to the extent of its inconsistency; and 

 (b) may make any order that is just and equitable, including- 
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including the power to limit the retrospective effect of an order of invalidity 

whenever it considers it just and equitable to do so.25   

 

13.2. Second and in any event, the dictum in Western Cape begs the question.  It 

merely says that the “normal consequences” of a declaration of invalidity arise 

when the suspension period expires.  It does not say what those normal 

consequences are. 

THE SUSPENSION OF A DECLARATION OF INVALIDITY 

14. This court adopted the doctrine of objective constitutional invalidity in Ferreira: 

“The Court's order does not invalidate the law; it merely declares it to be 

invalid. It is very seldom patent, and in most cases is disputed, that pre-

constitutional laws are inconsistent with the provisions of the Constitution. It is 

one of this Court's functions to determine and pronounce on the invalidity of 

laws, including Acts of Parliament. This   does not detract from the reality that 

pre-existing laws either remained valid or became invalid upon the provisions 

of the Constitution coming into operation. In this sense laws are objectively 

valid or invalid depending on whether they are or are not inconsistent with the 

Constitution. The fact that a dispute concerning inconsistency may only be 

                                                                                                                                                              

(i) an order limiting the retrospective effect of the declaration of 
invalidity; and 

(ii) an order suspending the declaration of invalidity for any 
period and on any conditions, to allow the competent 
authority to correct the defect.’ 

25  See National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and 
Others 1999 (1) SA 6 (CC) para 84 
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decided years afterwards, does not affect the objective nature of the 

invalidity.”26 

 

15. It has frequently recognised and applied the doctrine of objective invalidity.27  It also 

explained in Ingledew that the doctrine does not imply that an unconstitutional law is a 

nullity that may be ignored.  The doctrine merely determines the moment of invalidity 

once a law has been declared invalid: 

“This Court has adopted the doctrine of objective constitutional invalidity.  The 

effect of this doctrine is that any law in existence prior to the Constitution 

coming into effect, and inconsistent with the Constitution, becomes invalid the 

moment the Constitution comes into operation, and that any constitutionally 

inconsistent law, passed after the Constitution, becomes invalid from the 

moment it is passed.  It is important to appreciate, however, that the doctrine 

only determines the moment of invalidity --- in the absence of any 

constitutional provision to the contrary --- once the law in question has been 

declared invalid.”28 

 

16. The invalidity of a law is thus always regulated by court order and it is in the first place 

the court order that determines whether the invalidity of the law operates 

retrospectively or not.  Under both the interim29 and the final Constitution,30 a court 

                                                           

26  Ferreira para 27 

27  See for instance Ingledew v Financial Services Board 2003 (4) SA 584 (CC) para 20;  Shaik v 
Minister of Justice and Constitutional Development 2004 (3) SA 599 (CC) para 27;  Gory v 
Kolver NO 2007 (4) SA 97 (CC) para 39;  Mvumvu v Minister for Transport 2011 (2) SA 473 
(CC) para 44 

28  Ingledew v Financial Services Board 2003 (4) SA 584 (CC) para 20 

29  Section 98(5) and (6).  See also Executive Council, Western Cape paras 100 and 107; Ferreira 
para 30. 
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making an order of invalidity has the power to control the consequences of its 

declaration of invalidity.  Section 172(1)(b) of the final Constitution expressly 

authorises a court to limit the retrospective effect of an order of invalidity31 and to 

suspend the declaration of invalidity for a specified period.32  These are among the 

“normal consequences” of a declaration of invalidity. 

 

17. It means that a court can order that a declaration of invalidity will apply prospectively 

only, or that it can suspend the declaration of invalidity for a specified period, or both.  

There is no impediment to a court determining that a suspended declaration of 

invalidity will apply prospectively only if the period of suspension lapses, where it 

considers that the just and equitable result. 

 

18. The Supreme Court of Appeal considered and dismissed the contention, now 

advanced by CARS, that the doctrine of objective invalidity means that, if the 

legislature fails to act before the suspension of a declaration of invalidity expires, the 

law is inevitably retrospectively rendered invalid from the moment of its enactment.  It 

did so in De Kock.33  Justice Cameron formulated the question before the court as 

follows: 

“Does the doctrine of objective invalidity mean that if Parliament fails to act 

before the suspension of a declaration of invalidity expires, the provision 

                                                                                                                                                              

30  Section 172(1)(b).  See also, for example, Tongoane and Others v Minister of Agriculture and 
Land Affairs and Others 2010 (6) SA 214 (CC) para 104; National Coalition of Gay and Lesbian 
Equality para 84(b) 

31  Section 172(1)(b)(i) of the Constitution 

32  Section 172(1)(b)(ii) of the Constitution 

33  De Kock v Van Rooyen 2005 (1) SA 1 (SCA)  
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becomes invalid from the moment of its enactment, without any suspension at 

all?”34 

 

19. He held that this was not so.  The consequences of the expiry of the suspension 

depend on a proper interpretation of the court order: 

“A declaration of invalidity may be suspended for a range of just and equitable 

considerations.  This may include giving the Legislature time to intervene.  

But many other reasons arising from the administration of justice may also 

require suspension.”35 

“Therefore, it cannot be right to suggest that the objective theory of 

constitutional invalidity dictates any particular outcome.  Section 172(1) gives 

competent Courts the power not only to suspend a declaration of invalidity for 

any period to allow the competent authority to correct the defect but to do so 

‘on any conditions’.  In addition, the provision gives Courts wide and 

seemingly unqualified power to limit the retrospective effect of a declaration of 

invalidity.  Read separately and together, these provisions do not suggest that 

any particular outcome is inexorable when a Court suspends a declaration of 

invalidity and parliament fails to act timeously.”36 

“The effect of a declaration of invalidity must rather depend on the terms and 

context of the order the Court --- in the case of statutory invalidity, always the 

Constitutional Court --- issues.”37 

 

                                                           

34  De Kock para 24 

35  De Kock para 25 

36  De Kock para 26 

37  De Kock para 27 
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20. It means that the effect of the expiry of the suspension period must be determined by 

interpreting the court’s judgment and order and thereby ascertaining whether the 

declaration of invalidity applies retrospectively or not. 

 

21. That is implicit in a number of orders of this court, which granted suspended 

declarations of invalidity but cannot have intended them to operate retrospectively on 

expiry of the suspension period: 

 

21.1. In the Steyn case,38 the court declared ss 309B and 309C of the Criminal 

Procedure Act 51 of 1977 unconstitutional and invalid but suspended its 

declaration of invalidity for six months.  The sections provided that a person 

convicted by the magistrates’ court could only appeal his conviction with the 

leave of that court.  This court suspended its declaration of invalidity to 

prevent the High Court’s appeal roll from being flooded.39  But it cannot have 

intended that if the defect was not timeously cured, ss 309B and 309C would 

be retrospectively invalidated. That would confer an automatic right of appeal 

on anyone who had been convicted after their enactment40 and lead to the 

very harm that the suspension was designed to avoid.  The SCA found in De 

Kock that that could not have been the intention underlying the order.41 

 

                                                           

38  S v Steyn 2001 (1) SA 1146 (CC) 

39  Steyn para 46 

40  A full bench of the High Court found as much in Danster at 754C-G 

41  De Kock paras 25-27 
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21.2. In Heath,42 this court declared s 3(1) of the Special Tribunals Act 

and Proclamation R24 of 1997 unconstitutional and invalid because it allowed 

for a judge to be appointed as the head of the Special Investigations Unit, in 

violation of the proper separation of powers.  The declaration of invalidity was 

suspended for a year, to allow the SIU to continue its work and to regularise 

its position.43  The order did not deal with the effect if the defect was not 

remedied within the suspension period.  But the declaration of invalidity must 

have been intended to take effect prospectively only because the validity of 

the SIU's past work and investigations would otherwise be thrown into doubt.  

That was the consequence that the court sought to avoid with its suspension 

order. 

 

21.3. In the Moseneke case,44 the court declared s 23(7)(a) of the Black 

Administration Act and regulation 3 of the regulations thereto invalid because 

they provided for the estate of an intestate deceased black person to be 

administered only by a magistrate, and excluded administration by the master. 

 The Court suspended the order declaring regulation 3 invalid for a period of 

two years, to provide a choice of administrators for black intestate estates 

during that time.45  It did not prescribe what would happen if the defects in the 

intestate succession regime were not cured during the suspension period. 

 But it seems clear that the court did not intend for the declaration of invalidity 

                                                           

42  South African Association of Personal Injury Lawyers v Heath and Others 2001 (1) SA 883 
(CC) 

43  Heath paras 49-50  

44  Moseneke and Others v The Master and Another 2001 (2) SA 18 (CC) 

45  Moseneke para 27 
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to apply retrospectively if the suspension period lapsed.  It would mean that 

the administration of deceased estates by magistrates would become 

retrospectively invalid and estates still in the process of being administered by 

a magistrate could not be completed.  That cannot have been the intention 

underpinning the order. 

 

22. Those orders demonstrate that the lapse of the suspension period does not invariably 

mean that the declaration of invalidity will come into operation with full retrospective 

effect.  In each case, the judgment and order must be interpreted to determine whether 

they apply retrospectively. 

THE PROPER INTERPRETATION OF THE ORDER OF MAKGOKA J  

23. The same principles that apply to construing a contract or statute also apply to 

interpreting a court’s judgment and order.46  One must consider the language and the 

context of the judgment and the purpose it was intended to serve in order to ascertain 

its meaning.47   

 

24. Makgoka J did not expressly say that, if the suspension period lapsed without the 

defect in the regulations having been cured, the declaration of invalidity would only 

operate prospectively.  But, on a proper interpretation of his judgment and order, that 

is plainly what he intended.  That is clear from the following features of his judgment. 
                                                           

46  Firestone South Africa (Pty) Ltd v Gentiruco AG 1977 (4) SA 298 (A) at 304D-H, approved most 
recently by the SCA in Janse van Rensburg and Others NNO v Steyn 2012 (3) SA 72 (SCA), fn 
7. 

47  Natal Joint Municipal Pension Fund v Endumeni Muni 2012 (4) SA 593 (SCA) para 18, cited 
with approval by a majority of this Court in National Credit Regulator v Opperman and Others 
2013 (2) SA 1 (CC), fn 105.  See also Bothma-Batho Transport (Edms) Bpk v S Bothma & 
Seun Transport (Edms) Bpk 2014 (2) SA 494 (SCA) paras 11-12. 
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25. CARS and Deernam urged Makgoka J to give retrospective effect to the invalidity of 

the regulations by ordering the Agency to refund the permit fees it received during the 

period from 31 March to 28 October 2011 before they were promulgated in a second 

language.  His lordship however exercised his discretion not to give retrospective 

effect to the invalidity of the regulations for that period for the following reasons: 

“The applicants’ counsel urged me to order refund of the fees paid by the 

applicants during the period of invalidity.  In considering this submission, I 

must keep in mind the common cause fact that the agency was effectively 

bankrupt before the introduction of the regulations.  In addition, it has not 

been suggested by the applicants that they are unable to afford the new 

tariffs.  On the other hand, there is every likelihood that should the agency be 

ordered to refund the applicants and other hauliers, the agency would simply 

collapse.  I am therefore not inclined to accede to the request.  Had the 

regulations not been re-promulgated in Afrikaans, and the invalidity persisted 

until declared by this court, the court would most probably have suspended 

the order of invalidity for the defect to be cured.  In the present case the 

defect has been cured.  I see no reason why the outcome should be different 

if the defect has been voluntarily cured.”48 

 

26. The self-same considerations militate with even greater force against the retrospective 

invalidity of the regulations, not merely for a period of seven months (from 31 March to 

28 October 2011) but for a period of more than 30 months (from 31 March 2011 to 

                                                           

48  Makgoka judgment FA1 vol 1 pp 46 -47 para 57 



18 

 

15 August 2013).  The inference is that the learned judge did not intend the regulations 

to be retrospectively invalidated at all. 

 

27. This understanding is reinforced by his reasoning that he should not give retrospective 

effect to the invalidity of the regulations because, if the language defect had not been 

cured, “the court would most probably have suspended the order of invalidity for the 

defect to be cured”.49  It reinforces the inference that his lordship understood the 

suspension of an order of invalidity to avoid its retrospective operation.  His own order 

of suspension must accordingly be taken to have been made with the same 

understanding and intention. 

 

28. The order of suspension made by Makgoka J read as follows: 

“The order declaring invalid the Regulations is suspended for a period of six 

(6) months to enable the agency and the Minister to republish the Regulations 

and thereafter to receive and consider public comments.”50 

 

29. He thus provided for invalidity of the regulations to be avoided altogether by a proper 

publication and comment procedure.  It follows that he did not consider the tariffs 

imposed by the regulations to be unreasonable per se, or the collection of the fees that 

they imposed to be precluded by his order.  Rather, he anticipated that the fees 

imposed under the regulations would continue to be levied and collected during the 

period of suspension.  He would not have authorised such process if he had 

anticipated that those fees might be liable to refund (at least in part) once the 

suspension period had expired. 
                                                           

49  Makgoka judgment FA1 vol 1 pp 46 - 47 para 57 

50  Makgoka judgment FA1 vol 1 p 48 para 59(7) 
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30. We submit that these factors demonstrate that Makgoka J’s declaration of invalidity 

was intended to apply prospectively only, once the suspension period had expired.   

 

31. CARS accepts that Makgoka J was concerned to protect the Agency’s financial 

position, but it contends that he would have found differently if he had been aware that 

the Agency returned a surplus in the 2012 financial year.51  It complains that the 

Agency intentionally withheld that fact from the court.52   

 

32. CARS’s complaint is factually untrue.  As the Agency has explained, the surplus was 

generated by the Agency’s improved performance, rather than over-collection of 

fees.53  It has since been spent the additional funds on planned projects and legitimate 

expenditure54 which have further enhanced its operations.55  The Agency is not over-

funded, nor has it misled the court as to its financial position.  There is therefore no 

reason to believe that Makgoka J would have found differently, had he been more fully 

apprised of the Agency’s financial affairs. 

 

33. We therefore submit that Makgoka J’s order of invalidity applied prospectively only, 

after the suspension period lapsed.  Once that is so, the Agency’s appeal must 

succeed. 

                                                           

51  CARS’ answering affidavit vol 2 p 102 para 24.3; CARS’ statement of facts vol 2 p 147 para 2.4 

52  CARS’ statement of facts vol 2 p 147 para 2.4 

53  Replying affidavit vol 2 pp 131-132 para 7.1 

54  Replying affidavit vol 2 pp 132-135 paras 7.2-7.3 

55  Replying affidavit vol 2 p 135 paras 8-9. 
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LEAVE TO APPEAL 

34. We submit that it is in the interests of justice for this Court to grant the Agency leave to 

appeal, for the following reasons. 

 

35. First, we respectfully submit that Nicholls J’s reasoning and order are incorrect, for the 

reasons that we have explained above.  The Agency’s prospects of success on appeal 

are thus very good. 

 

36. Second, her misconceptions about the effect of the expiry of a suspension period are 

shared by a number of courts.  There have been conflicting decisions on the effect of a 

suspension period lapsing.56  It is therefore in the interests of justice that this Court 

determine the issue definitively. 

 

37. Third, the outcome of this case has important practical consequences for the Agency, 

CARS and other cross-border road hauliers.  If Nicholls J’s order is upheld, the tariffs 

imposed by the regulations will be retrospectively invalidated.  Road hauliers will have 

overpaid permit fees and fines from 1 April 2011 and will be entitled to a refund of the 

overpaid amounts.  If, by contrast, Nicholls J’s order is overturned and the order of 

invalidity operates prospectively only, then hauliers will only have overpaid since 15 

                                                           

56  See, for example, De Kock, and S v Danster; S v Nqido 2002 (4) SA 749 (CC), and the cases 
cited therein at 753E-H. 
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August 2013.  According to the Agency, the difference in the amount of the refund is 

R318 988 280.57 

 

38. A refund of that magnitude is obviously material to the road hauliers.  But the Agency 

claims that it is particularly important for it to determine whether that refund is due 

because it cannot afford to pay it.  In the absence of a bail out from National Treasury, 

the Agency would collapse and would be incapable of fulfilling its statutory and public 

interest mandate.58   On this further basis, the interests of justice militate in favour of 

the grant of leave to appeal. 

PRAYER 

39. The applicant therefore asks for an order in the following terms: 

 

39.1. The applicant is granted leave to file its replying affidavit dated 25 October 

2014. 

 

39.2. The applicant is granted leave to appeal to this court. 

 

39.3. The appeal is upheld with costs including the costs of two counsel. 

 

                                                           

57  Founding affidavit vol 1 p 17 para 37.2.  CARS disputes that figure without putting up a basis 
for doing so: answering affidavit vol 2 pp 103-105 para 28.  Its bald denial cannot create a 
genuine dispute of fact: Wightman t/a J W Construction v Headfour (Pty) Ltd 2008 (3) SA 371 
(SCA) para 13 and National Scrap Metal (Cape Town) (Pty) Ltd v Murray & Roberts Ltd 2012 
(5) SA 300 (SCA) para 17. 

58  Founding affidavit vol 1 p 17-19 paras 37.3-37.8.  CARS accepts that the Agency cannot afford 
the refund although it claims that is because it has been reckless in the management of its 
financial affairs: answering affidavit vol 2 p 104 para 28.4.  That allegation of financial 
mismanagement is unfounded: replying affidavit vol 2 p 131-135 paras 7-10. 
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39.4. The order Nicholls J made on 10 November 2013 is set aside and replaced 

with an order in the following terms: 

“(1)  It is declared that the period of 6 months contemplated in 

paragraph 7 of the order handed down by this Court on 15 

February 2013 under case number 32238/2011 lapsed at 

midnight on 14 August 2013; 

(2) It is further declared that the order of invalidity in paragraph 6 of 

the order handed down by this Court on 15 February 2011 under 

case number 32238/2011 accordingly took effect from 15 August 

2014; 

(3) It is further declared that from 15 August 2014 until such time as 

the second respondent promulgates new regulations amending 

the permit fees set out in the Cross-Border Road Transport 

Regulations, 1998 published in Government Notice No R464 of 

3 April 1998, as amended by Government Notice Nos R464 of 

August 1999, R682 of July 2000 and R677 of 2 June 2003 (“the 

existing regulations”), the permit fees payable by cross border 

road transport operators are those set out in the existing 

regulations; 

(4) Each party is ordered to pay its own costs.” 
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Wim Trengove SC 

        
Isabel Goodman 

       Applicant’s counsel 
 
 
       Chambers 
       Sandton 
       6 January 2015 
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