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THE AMICUS 

1. The Road Freight Association is a non-profit company established in 

1975 to support its members who number approximately 750 in total, 

and who are companies that provide road freight services. Of its 750 

members, approximately 43 members are companies that operate 

“cross border”. These cross border operators, who are in a similar 

position to the first respondent, Central African Road Services (Pty) 

Ltd (“CARS”) have overpaid on a tariff that has subsequently been 

deemed to have been unconstitutionally promulgated.  

SOMETHING USEFUL AND DIFFERENT  

2. The principal criteria on whether a party should be admitted as an 

amicus curiae is whether or not such party has something useful to 

submit to the Court which is different from the other submissions 

being made to the Court by parties in the case, per In re Certain 

Amicus Curiae Applications: Minister of Health v Treatment Action 

Campaign 2002 (5) SA 713 (CC) at para 3.  

3. Neither the affidavits nor the legal submissions made by either 

CBRTA or CARS deal with foreign law. The contribution to be 

made by the amicus thus considers the “temporal effect” of orders of 

constitutional invalidity in comparable foreign jurisdictions; more 

specifically the “starting point of retrospective invalidity” (to use the 

language employed in CARS’s legal submissions) and when, 
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following an order of constitutional invalidity, the courts in those 

foreign jurisdictions regard it as appropriate to make orders that 

depart from the “starting point” of full retrospective invalidity.   

FOREIGN LAW  

4. This Court has frequently made use of comparative constitutional 

law from foreign jurisdictions. The jurisprudence emanating from 

Canada has usefully served this Court primarily because it has a 

mature constitutional democracy and its constitutional jurisprudence 

has dealt with many of the issues that our younger constitutional 

democracy is still grappling with. This Court in Sanderson v 

Attorney-General, Eastern Cape 1998 (2) SA 38 (CC) at para 26 put 

it like this: 

Comparative research is generally valuable and is all the more 

so when dealing with problems new to our jurisprudence but 

well developed in mature constitutional democracies. Both the 

interim and final constitutions, moreover, indicate that 

comparative research is either mandatory or advisable…  

5. Canada is particularly useful given that its “Supremacy” clause 

contained in section 52(1) of the Canadian Constitution Act is 

couched in terms almost identical to our “Supremacy” clause in 

Section 2 of the South African Constitution. It is an interpretation 

and application of the “Supremacy” clause that will ultimately 

inform the decision in this case. Since Canada has already had this 
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debate, the views expressed by the Canadian Courts are useful 

although they are, of course, not binding. The role of the Amicus in 

this case is to merely advise the Court of the position in Canada and 

why the approach adopted by the Canadian Courts favours the 

argument advanced by CARS above that of CBRTA.  

6. The position in both Ireland and the United Kingdom is also usefully 

summarized in brief. 

The position in Canada 

7. Section 52(1) of the Canadian Constitution Act of 1982 affirms the 

supremacy of the Constitution relative to ordinary statutes. It does so 

in the following terms: 

The Constitution of Canada is the supreme law of Canada, and 

any law that is inconsistent with the provisions of the 

Constitution is, to the extent of the inconsistency, of no force 

or effect.  

8. The effect of this, according to the highly respected commentary on 

Canada’s Constitutional Law, Peter Hogg Constitutional Law of 

Canada (Volume 2) at 58-1, is that “a law enacted outside the 

authority granted by the Constitution is ultra vires, invalid, void, a 

nullity.” It is, according to Hogg, “as inoperative as though it had 

never been passed.” The Canadian Supreme Court has held that the 

law is “invalid from the moment it is enacted” per Gonthier J in 
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Nova Scotia v Martin [2003] 2 SCR 504 at para 28. Moreover, an 

unconstitutional law is “retroactive in the sense that it involves the 

nullification of the law from the outset” per Hogg (supra) at 58-2. 

The Canadian Supreme Court has held that the “retroactive character 

of judicial rulings” is based on what has become known as “the 

declaratory theory of law” namely the fiction that judges do not 

make law but merely declare it to be what it is, per LeBel et 

Rothstein JJ in Canada v Hislop [2007] 1 SCR 429 at para 84.  

9. Thus the “starting point” in Canada (to once again use the language 

employed in CARS’s legal submissions) appears to be that the 

invalidation of any law found to be ultra vires the Constitution or 

created ultra vires the Constitution should be immediate and have 

full retrospective application.  

10. It also seems that this position of “retrospective invalidity” was 

adopted by the Canadians exclusively prior to the introduction of 

“suspended declarations of invalidity” as a remedial tool in Canadian 

Constitution Law in 1985 which saw the Canadian Courts tampering 

with the “default” position. The origin of orders allowing “deemed 

temporary validity” first emerged in the well-known case of the 

Manitoba Language Reference [1985] 1 SCR 721. Upon finding that 

the legislative assembly in Manitoba had, for approximately 95 

years, ignored the constitutional requirement that all provincial 

statutes had to be enacted in both official languages (English and 

French) the Court feared that a declaration of invalidity with full 

retrospective effect would plunge the province of Manitoba into a 
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state of complete chaos because it would it create great uncertainty. 

The Supreme Court of Canada, for the first time in its constitutional 

jurisprudence, fashioned what was then a unique remedy of “deemed 

temporary validity”. The Court justified this action on the basis of 

the need to preserve the Rule of Law.  

11. Similar cases involving the statute books of Saskatchewan (R v 

Mercurer [1998] 1 SCR 234) and Alberta (R v Paquette [1990] 2 

SCR 1103) followed. The Court again used this mechanism – of 

deemed temporary validity – to avoid chaos.  

12. What then followed were a number of cases involving violations of 

Charter Rights where the courts used “deemed temporary validity” to 

depart from the “default” position on the basis of preserving the Rule 

of Law. Many of these earlier cases arose in the context of criminal 

law. In R v Brydges [1990] 1 SCR 190 the Court allowed the 

constitutionally invalid provision to remain in force for a 30 day 

transitional period during which police cautions that breached the 

Charter rights could continue to be given by policemen. In R v Bain 

[1992] 1 SCR 91 a provision of the Criminal Code that allowed the 

Crown but not the Accused to “stand by” prospective jurors on the 

basis that it contravened section 11(d) of the Charter was struck 

down. However, the Court once again used “deemed temporary 

validity” as a remedial tool to give Parliament 6 months to remedy 

the situation. The same happened in R v Swain [1991] 1 SCR 993 

where provisions in the Canadian Criminal Code – requiring that a 

person acquitted on the grounds of insanity had to be detained in a 
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psychiatric institution – were struck down and Parliament was given 

6 months to amend the legislation so as to prevent the release of all 

insane detainees.  

13. Apart from these cases that dealt with the criminal justice system, 

the Canadian Courts also faced similar issues of when invalidity 

should click in upon a finding of unconstitutionality in other types of 

cases. In all of these cases the courts were essentially searching for a 

good enough reason to depart from the “starting point of 

retrospective invalidity” which required that the law be treated as 

void ab initio. For example in the context of the electoral system, the 

Supreme Court of British Columbia in Dixon v British Columbia 

Attorney-General [1989] 59 DLR (4th) 247 found that the provincial 

legislation prescribing electoral districts for the province of British 

Columbia was unconstitutional. Chief Justice McLachlin noted that 

declaring the legislation invalid with full retrospective effect would 

leave the province without any means of holding elections. In order 

to avoid a constitutional crises she gave the constitutionally invalid 

laws deemed temporary validity. It seems, however, that a departure 

from the “default” position was the exception to the rule rather than 

the rule itself. Again, to use the language employed in CARS’s legal 

submissions on assumption of respective invalidity in the Canadian 

case law “was the starting point and in most cases the end point as 

well.” 

14. Then came what is regarded by most commentators as the Canadian 

Supreme Court’s most important decision on the Court’s power to 
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regulate the temporal effect of declarations of constitutional 

invalidity: Schachter v Canada [1992] 2 SCR 679. The Supreme 

Court of Canada found that a provision of the Federal 

Unemployment Insurance Act violated the guarantee of equality 

contained in section 15 of the Charter because it gave more generous 

child care benefits to adoptive parents than it gave to natural parents. 

Chief Justice Lamer pointed out that the striking down of a statute 

with full retrospective effect would simply deprive everybody of the 

statutes benefits. He found that “the logical remedy is to strike down 

but suspend the declaration of invalidity to allow the government to 

determine whether to cancel or extend the benefits.” Lamer CJ 

emphasised that “deemed temporary validity” ought to be a remedy 

of last resort. In other words the “default” position of “retrospective 

invalidity” ought not to be departed from except where absolutely 

necessary. The importance of Schachter for Canada is the implicit 

ruling that the “default” position should only be departed from if the 

“default” position would either pose a danger to the public, threaten 

the Rule of Law, or result in the deprivation of benefits that 

deserving persons were otherwise entitled to. 

The position in Ireland 

15. The “Supremacy”, clause in the Irish Constitution is couched in 

relatively similar terms to both Canada and South Africa. Article 

50.1 in the Irish Constitution of 1937 reads as follows: 
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Subject this Constitution to the extent to which they are not 

inconsistent therewith, the laws inforce in [Ireland] 

immediately prior to the date of the coming into operation of 

this Constitution shall continue to be of full force and effect 

until the same or any of them shall have been repealed or 

amended by enactment of the [National Parliament]. 

16. The Irish Supreme Court has interpreted Article 50.1 quite 

differently to the way that the Canadian Supreme Court has 

interpreted section 52 of the Canadian Constitution. The Irish 

Supreme Court has adopted an “absolutist” approach by adhering to 

what has become known as the “void ab initio” doctrine.  

17. The superior courts in Ireland have taken the view that the meaning 

of Article 50.1 is that any law found by a Court to be inconsistent 

with the 1937 Constitution is deemed to be void from the enactment 

of the Constitution or from the enactment of the statute if it was 

promulgated after 1937. In other words a declaration of 

constitutional invalidity has full retrospective effect. Thus, to again 

use the language of CARS’s legal submissions, the “default” 

position is both the “beginning and end”.   

18. The Irish have stuck to the application of the void ab initio doctrine 

despite practical difficulties that it may sometimes cause.  

18.1. In McMahon v Attorney-General [1972] IR 69 the Irish 

Supreme Court found that the legislation governing ballot 

papers was unconstitutional. Fitzgerald J, in his dissenting 
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judgment, pointed out that the finding of constitutional 

invalidity could invalidate every election ever held post-

1937. The point was merely academic because no litigant 

sought to pursue this and so the Irish Supreme Court thus 

never had to rule on it. The point, however, is that in the face 

of practical difficulties the Irish Courts remained true to the 

void ab initio doctrine. 

18.2. However, the question arose again 4 years later in De Burca v 

Attorney-General [1976] IR 38 where parts of the Juries Act 

of 1927, which excluded from jury service persons other than 

rate payers who owned land above a minimum rateable 

valuation and exempted all woman other than those who 

made a specific application to be considered for jury service, 

was found to be unconstitutional. The Irish Supreme Court 

struck down the impugned provisions of the Juries Act. In 

doing so, with full retrospective effect, O’Higgins CJ noted 

the possible impact that the decision could have on thousands 

of criminal trials that had already taken place in front of 

juries that had been selected under the unconstitutional 

statute. He noted that this caused him “some concern”. But 

nonetheless the void ab initio doctrine was followed (there 

was an obiter comment that any argument brought to court by 

convicted criminals that their trials were concluded in front of 

unlawfully constituted juries could be invalidated by “the 

overriding considerations of an ordered society”).  
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18.3. There was some erosion to the “absolutist” position in 

Murphy v Attorney-General [1982] IR241. That case gave 

rise to the striking down of certain taxation legislation, a 

decision with potentially wide ranging disruptive results. 

Rather than suspend the effect of the ruling, the Supreme 

Court of Ireland chose to focus on the issue of redress. Thus, 

the majority endorsed the void ab initio doctrine but limited 

the redress available to the plaintiffs to the recovery of tax 

paid to the period after the constitutional action commenced. 

The Court also indicated that only those third parties who had 

raised the issue of constitutionality of the legislation before 

the statute was struck down were entitled to recover. The 

minority, however, stated a preference for abandoning the 

void ab initio doctrine in favour of a prospective ruling of 

invalidity.  

18.4. Next in the development of the jurisprudence on the matter 

emanating from the Irish Courts was A v The Governor of 

Arbour Hill Prison [2006] IESC 45. The case arose out of a 

habeas corpus application by a man who had pleaded guilty 

to an offence involving unlawful carnal relations with a girl 

below 15 years of age contrary to section 1(1) of the Criminal 

Law Amendment Act of 1935. He received a three year 

custodial sentence. However, shortly after his conviction and 

sentence, an unrelated individual “CC” who was charged 

with exactly the same offence challenged the constitutionality 

of section 1(1). In “CC’s” case (CC v Ireland [2006] IESC 
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33) the Irish Supreme Court declared section 1(1) 

unconstitutional. In other words the offence to which “A” had 

pleaded guilty was no longer an offence. After the judgment 

in CC was handed down, “A” applied to the High Court to be 

released from his custodial sentence on the basis that there 

was no lawful reason to continue detaining him. His 

argument was that the declaration of invalidity obtained by 

“CC” meant that the offence for which he had been convicted 

never actually existed. “A” effectively argued that the void ab 

initio doctrine released him from all liability. The Irish 

Constitutional Court agreed and ordered Mr A’s immediate 

release.  

The position in English law 

19. The United Kingdom lacks an entrenched constitution, but the 

Courts do make radical changes to both the common law and even to 

the interpretation of statutes from time-to-time. This point is 

discussed briefly by Peter Hogg (supra) at 58-3. Hogg states that 

“the Courts of the United Kingdom have never engaged in 

prospective overruling, and have generally rejected the notion on 

principle because ‘judicial development of the law’ should not ‘be 

placed on the same footing as legislative change’.” As authority for 

this proposition Hogg references Kleinwater Benson v Lincoln 

County Council [1999] 2 AC 349 (HL) at 379.  
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20. In 2005, however, the House of Lords, whilst once again refusing to 

make a ruling prospective, was willing to entertain the possibility of 

prospective overruling in a “wholly exceptional case” per Lord 

Nicholls in Re Spectrum Plus [2005] 2 AC 680 (HL). In this case 

Lord Nicholls engages in a full review of the topic. 

SUBMISSIONS IN RELATION TO THIS CASE 

CBRTA’s submissions 

21. In para 16 of CBRTA’s legal submissions, it states that “the 

invalidity of a law is always regulated by court order and it is in the 

first place the court order that determines whether the invalidity of 

the law operates retrospectively or not.” CBRTA therefore contends 

that it is for the Court to decide whether or not a declaration of 

invalidity applies prospectively or retrospectively. In this case, 

where the Order of Justice Makgoka is silent on the matter, CBRTA 

contend that the Court’s intention must be ascertained by having 

regard to the Order that it makes. In other words, says CBRTA, 

whether or not the declaration of invalidity applies prospectively or 

retrospectively is a matter of interpretation. The interpretative 

exercise is apparently the same as the one undertaken when 

construing the meaning of a contract or statute. In other words one 

must consider the language and context of the Order. Applying this 

interpretive approach, CBRTA contends that although Justice 

Makgoka’s Order is silent on prospectivity or retrospectivity, there 
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are statements made by him in his reasoned judgment which militate 

“against the retrospective invalidity of the regulations.” Thus, it 

would appear, CBRTA’s contention is that the context surrounding 

the Order made by Justice Makgoka suggests that he intended his 

declaration of invalidity to apply prospectively only.  

CARS’s submissions 

22. CARS, in contradistinction, contend that “the doctrine of objective 

constitutional invalidity is a basic principle of South African 

constitutional law.” CARS agree that a Court has the power to 

regulate the retrospective consequences of an Order of invalidity. 

But CARS disagree with CBRTA on what should happen if it is 

unclear from the language employed in the Order declaring the law 

invalid. Whereas CBRTA says that one is entitled to go to the 

context within which the Order was made, CARS say that if the 

Court has not expressly qualified the prospective operation of the 

Order, then the default position must be that it operates “with full 

retrospective effect.” In other words, for CARS, full retrospectivity 

is the “starting point”. According to CARS it will “ordinarily also be 

the end point”. CARS contend that if a Court fails to make it clear 

that its Order applies prospectively, the “starting point of 

retrospective invalidity” may only be construed as having being 

departed from in extremely limited circumstances, most notably if 

there are normative considerations relating to the administration of 

justice that would dictate prospectivity or if the judgment 

contemplates that the effect of the Order should be prospective if 
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remedial legislation is not enacted during the period of suspension. 

CARS then explain, persuasively, that the proposition advanced by it 

flows from two fundamental principles of the Constitution, namely 

the separation of powers doctrine and constitutional supremacy. 

CARS also make the point that nowhere in CBRTA’s affidavits or 

legal submissions does it point to any normative concerns relating to 

the administration of justice that justifies an interpretation that 

Justice Makgoka’s Order should apply prospectively only.  

The Amici’s submissions 

23. The position in the Canadian jurisprudence appears to support the 

submissions advanced by CARS, namely that full retrospectivity is 

the default position following an order of constitutional invalidity. 

Furthermore this “default” position should always be construed as 

applying unless full retrospectivity would pose a danger to the 

public, threaten the rule of law, or result in the deprivation of 

benefits from deserving persons.  

24. The position in both Ireland and the United Kingdom also suggest 

that the “starting point” and “end point” of a declaration of invalidity 

nullifies the law with full retrospective effect and that, as the English 

Courts have said, retrospective invalidity should apply by default 

except possibly in “wholly exceptional cases”.  

25. Thus, a departure from the “default” position is only permissible 
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within very limited parameters. Additionally, any departure – which 

would imply “deemed temporary validity” or “prospective 

invalidity” – is an exception rather than the norm and would need to 

be based on compelling facts. The Amicus supports the contentions 

advanced by CARS that CBRTA have not put any compelling facts 

before this Court that would constitute a sufficient reason to depart 

from the default position. Possibly the only reason is the one 

provided by Makgoka J at para 37 of his judgment which seems to 

suggest that retrospective invalidity may impact upon CBRTA’s 

obligation to repay the unconstitutionally levied permit fees and that 

this, if permitted to happen, could cause CBRTA’s “collapse”. The 

correctness of the factual basis for that reason has been persuasively 

countenanced by CARS. The evidence suggests that Makgoka J may 

have been misled in as much as CBRTA had not disclosed to him 

that it was in fact cash flush and had a surplus of approximately R71 

million at the end of the 2012 financial year.  

25.1. The Amicus submits that the Canadian approach would be to 

treat the constitutionally invalid tariff, as the starting point, as 

a nullity from the outset. To paraphrase Hogg it would be 

“inoperative as though it had never been passed” ie. the 

starting point would be retrospective invalidity. As to 

whether or not a sufficient basis exists to depart from this 

position, the Canadians would look to the Schachter 

guidelines. It would appear that CBRTA lacks a sufficient 

basis to depart from retrospective invalidity. In fact one of the 

exceptions provided for by Schachter suggests that an order 
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of full retrospective invalidity can be departed from if not 

departing from that position would “deprive” people of a 

benefit that they would otherwise enjoy. Exactly the converse 

is true in the case currently before this Court. If the starting 

point of retrospective invalidity is departed from then the 

hauliers who have been overcharged on the constitutionally 

invalid tariff would be forever deprived of the money 

unlawfully exacted from them.  

25.2. The Amicus contends that the Irish and English position 

would regard the impugned tariff as being void ab initio. 

There is some suggestion in the Irish jurisprudence that 

although they would apply the void ab initio doctrine they 

may limit the redress available to hauliers who have overpaid 

on the unlawful tariff. The Amicus submits that an order 

limiting the redress available to those persons affected can 

only be done if the purpose behind the limited redress is 

based on facts properly placed before the Court. That is so, to 

use the reasoning of the English Courts because the facts 

would need to suggest that the reason for doing so is that the 

case presents a scenario that is “wholly exceptional”. The 

Amicus submits that there is nothing exceptional about this 

case. The invalidity of the tariff with retrospective effect will 

not cause any significant harm to the Organ of State 

concerned.  
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CONCLUSION  

26. The Amicus supports the proposition advanced by CARS to the 

effect that: 

26.1. “Retrospective invalidity” is the starting point of any enquiry 

into the temporal application of a law or regulation being 

declared invalid on constitutional grounds; 

26.2. A Court can make an order regulating the consequences of 

retrospective invalidity but any departure from the starting 

point of retrospective invalidity should only be made in 

limited cases where it is absolutely necessary to do so; 

26.3. A departure from retrospective invalidity should only ever be 

inferred in the clearest of cases where good reason exists for 

departing from the doctrine of objective constitutional 

invalidity and such good reason must be based on facts; and 

26.4. There are no facts to justify an inference that the starting 

point of retrospective invalidity should be departed from in 

this case.  
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